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18.33: 

SCHLOSS  t;.  STIEBEL-  29th  January. 

legacy. 
BeRNHARD  STIEBEL,  a  naturalized  British     Consiructian. 
Subject   domiciled   at  Kingston  in  Jamaica,   by   his  j^  Testator  do- 
Will  dated  the  8th  of  May  1830,  gave  to  Trustees,  two  miciled  in  Ja- 
Sums  of  4,000/.  each,  upon  certain  Trusts  for  the  benefit  ^^^*  a^Tm-^' 
of  his  Natural  Sons,  Bemhard  Stiebel  and  Philip  James  porary  residence 
Stiebelj  and,  after  giving  several  other  Legacies,  he  ^^  Frankfort, 
bequeathed  the  Residue  of  his  Personal  Estate  to  the  beu^ed  to  a 
same  Trustees,  upon  certain  Trusts  for  the  benefit  of  Lady ;  and  b^  a 
his  Natural  Sons  before-mentioned,  and  appointed  the  ur]/^afte^men- 
Trastees  Executors  of  his  Will.  tioni'ng  her  by 

name,  and  al- 

The  Testator,  shortly  after  the  date  of  his  Will,  left  tend^  Mar- 
Jamaica,  and  went  on  a  visit  to  his  Relations,  who  nage  with  her,  j 

resided  at  Frankfort  in  Germany,  where  he  remained  f^^^^l^  ' 
until  his  decease ;  and,  during  his  residence  there,  he  During  the  En- 
became  much  attached  to  the  Plaintiff,  and  a  Treaty  of  gagement,  but 
Marriage  was  set   on  foot  between  them,   and  they,  nage,  the  Tes- 
thereupon,  were  engaged  and  betrothed  to  each  otlier  as  tator  died.  Htld 
intended  Husband  and  Wife ;  and,  during  such  engage-  Jj^^'gn^tl^to 
ment  and  betrothal,  the  Testator  made  a  Codicil  to  his  the  Legacy. 

Vol.  VL  b       ^J^\     ^3^  ,^.    .^  /C.  ^^ 
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1835- 
Sen  LOSS 

Stiebel. 


Willy  dated  the  19th  of  August  1830,  and  nvhich  was  as 
follows : 

"  I,  the  undersigned  Bemhard  Stiebel,  lately  residing 
in  Kingston,  Jamaica,  and  now  residing  with  my  Family, 
being  in  best  health,  and  sound  of  mind,  wishing  to 
alter  a  Will  I  made  in  the  said  Island,  of  which  one  is 
in  the  possession  of  my  beloved  Brothers,  Sigismund 
Stiebel,  and,   in  London,  Samuel  Stiebel,  two  of  my 
Executors,  Trustees  of  my  Children  I  may  have  with 
her.  Miss  Adelaide  Schloss,  my  Niece,*  which  I  may 
marry  in  a  few   days,    jointly  with  Nathan  Mayer 
Rothschild  and  Solomon  Cohen,  Esquires,  of  London, 
as  C!o-Executors   and   Co-Trustees    in  case  of  need, 
namely,  instead  of  the  5,000/.,  I  to  my  Sons  Bemhard 
Stiebel  and  Philip  James  Stiebel,  they  are  only  to  have 
2,000/.  sterling  on  my  death  when  they  are  of  age, 
provided  my  other  Children  which  I  shall  have  with 
Miss  Adelaide  Schloss,  Daughter  of  my  beloved  Sister, 
should  have  not  the  same,  then  the  other  must  give  it 
to  divide  it  alike.     In  case  of  my  death,  I  leave  to  my 
Wife  3,000  /.  sterling ;  the  rest  of  my  Fortune  Personal 
and  Furniture,  to  my  Wife,  to  my  Children  only  begot 
by  her,  as  the  others  before- mentioned  are  provided 
for.     I  name,  likewise,  my  four  Executors  and  Trustees 
as  Residuary  Legatees  for  the  aforesaid  Adelaide  Schloss, 
my  Wife,  what  may  accrue,  since  the  1st  of  February 
1830,  in  our  business  of  Samuel  Stiebel  and  Brothers, 
in  Kingston,  Jamaica,  and  Samuel  Stiebel  in  London ; 
the  Legacies  to  my  beloved  Family  remain  as  per  my 

*  It  was  stated,  though  there  was  no  evidence  of  the  fact, 
that  the  Testator  and  his  intended  Wife  were  Jews,  and 
that,  by  the  Jewish  Law,  a  marriage  between  an  Uncle  and 
Niece  was  vah'd. 
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Testament:     Made  this  year,  i^ranAfor^,  the  19th  of 
August  1830,  Bemhard  StiebeW 

Upon  this  Codicil  was  written  an  Indorsement,  in  the 
handwriting  of  the  Testator,  as  follows :  "  A  Codicil  to 
my  Will  made  in  Kingston,  Jamaica,  by  Bernhard 
SHelel,  Frankfort f  19th  August  1830;  to  be  opened 
after  my  death.— iJ.  S." 

On  the  6th  of  October  1830,  the  Testator  made 
another  Codicil  as  follows :  "  Frankfort,  October  6th, 
1830.  I,  the  undersigned  Bernhard  Stiebel,  on  my 
leaving  Jamaica,  had  two  Sons,  Bemhard  Stiebel  and 
James  Stiebel  \  left  them  a  great  Fortune  to  the  preju- 
dice of  my  Family,  not  being  married  to  their  Mother, 
which  is  not  even  named  for  not  disgracing  them.  I 
annul  that  Amount  of  the  former  named,  my  Son 
Bemhard,  and  the  other  James ;  I  make  it  only  1,000/. 
sterling  to  each  of  them :  my  Trustees  in  my  foimer 
Will  and  Testament  will  strictly  watch  this  my  injunc- 
tions, this,  if  my  death  should,  if  God  forbid,  before 
they  ure  of  age,  this  2,000/.  are  to  be  put  out  on 
Interest  for  their  Education;  should  that  not  reach 
2,000/.  more,  the  latter  to  return  to  my  Wife  and 
Children,  and  to  pay  the  Legacies  left  to  my  honoured 
Family  in  my  last  Testament.  May  God  the  Almighty 
bless  us,  that,  for  a  hundred  years,  we  may  not  have  to 
open  our  Wills  and  Testaments  wishes  your  affec- 
tionate and  loving  Brother,  Bemhard  Stiebel." 

Upon  this  Codicil,  was  written  an  Indorsement  in  the 
handwiiting  of  the  Testator,  in  the  following  words : 
**  Duplicate  original  in.  our  dear  Brother's  Letter  to 

B  2 
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Jamaica^  Codicil  to  my  last  Will,  not  to  be  opened  till 
after  my  death. — B.  StiebeV 

The  engagement  and  betrothal  between  the  Testator 
and  the  Plaintiff^  continued  until  the  15th  of  October 
1830,  when  the  Testator  died  a  Bachelcn*. 

The  Bill  alleged  that  the  Plaintiff  was  the  Person  de- 
signated, in  the  Codicils,  by  the  description  of  the  Tes- 
tator's Wife;  and  prayed  that  she  might  be  declared 
to  be  entitled  to  the  Legacy  of  3,0002.,  and  also  to 
the  Residue  of  the  Testator's  Estate. 

Mr.  Pepys  and  Mr.  Kindersley,  for  the  Plaintiff,  said 
that  though  there  was,  in  the  Will,  a  misdescription  of 
the  Plaintiff,  yet  her  identity  was  clear ;  and  that  there 
was  nothing,  on  the  &ce  of  the  Will,  to  show  that  the 
Bequests  to  the  Plaintiff,  were  made  upon  the  condition 
of  her  becoming  the  Testator's  Wife.  KeimeU  v. 
Abbott  (a). 

Sir  Edward  Sugden  and  Sir  George  Grey,  for  the 
Defendant,  the  Next  of  Kin  of  the  Testator : 
The  question  is  whether  this  Testator  intended  to 
make  the  Plaintiff  his  Legatee,  though  no  Marriage 
should  be  solemnized  between  them,  and  to  provide  for 
Children  who  never  could  be  bom.  The  Legacy  is  not 
given  to  the  Plaintiff,  by  name,  but  only  in  the  charac- 
ter of  the  Testator's  Wife.  If  she  had  refused  to  marry 
the  Testator,  and  had  married  some  one  else,  could  she 
then  have  claimed  the   Legacy?      Our  construction 


(a)  4  Ves.  802. 
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gives,  to  every  word  in  the  Will,  its  natural  import ; 
whereas,  to  give  effect  to  the  Plaintiff's  Claim,  you  are 
forced  to  conjecture  that  the  Testator  meant  to  provide 
for  her,  although  he  did  not  marry  her.  If  there  was 
no  Wife,  there  was  no  Gift. 


1833. 

I , 

SCHLOSS 

V. 

Stiebel. 


Mr.  KaCj  for  the  Defendants,  the  Executors. 

The  Vice-Chancellor: 

The  Legacy  given  to  the  Plaintiff,  is  not  given  on 
condition  of  the  Testator  marrying  her.  The  Testator 
made  his  Will  under  the  impression  that  his  intended 
Marriage  with  the  Plaintiff,  would  take  effect ;  and  he 
has  described  the  Plaintiff  with  reference  to  his  inten- 
tion of  marrying  her.  If  the  Legacy  were  not  to  take 
effect,  things  would  not  be  placed  in  the  same  situation 
as  they  were  in  before,  as  the  Legacies  to  the  Natural 
Sons  would  still  be  reduced. 

Declare  that  the  Plaintiff  is  entitled  to  the  Legacy  of 
3,000  {.,  absolutely,  and  to  an  Interest  for  Life  m  the 
General  Residue. 


ua 
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2d  February. 

V-- — ^ . 

Purchaser. 

Production  of 

Documents. 

Fraud. 

A  Deed  in  the 
custody  of  a 
Purchaser  for 
valuable  Consi- 
deration, which 
the  Bill  im- 
peached for 
Fraud,  ordered 
under  special 
circumstances, 
to  be  produced. 


KENNEDY  r.  GREEN, 

1  HE  Plaintiff  Mrs.  Kennedy  had  employed  Bostock, 
her  Solicitor,  to  lay  out  a  Sum  of  Money  for  her  on 
Mortgage,  and,  accordingly,  he  invested  part  of  that 
Sum  on  Mortgage  of  some  Leasehold  Houses.  The 
Mortgagor,  afterwards,  became  Bankrupt,  and  Bostock 
purchased  the  Equity  of  Redemption  of  the  Houses, 
from  his  Assignees.  Afterwards,  Bostock  called  upon 
the  Plaintiff  and  produced  a  Document,  'which  he  re- 
presented it  was  necessary  for  her  to  execute,  in  order 
to  enable  her  to  receive  the  Interest  of  the  Mortgage- 
money  more  punctually  in  future ;  and  the  Plaintiff,  on 
the  faith  of  that  representation,  signed  the  Document. 
Bostock  afterwards  became  Bankrupt,  and  the  payment 
of  the  Interest  having  ceased,  the  Plaintiff  made  in- 
quiries as  to  the  cause,  when  she  discovered  that  the 
Document  which  she  had  signed,  was  an  Assignment 
of  the  Mortgage  to  Bostock,  and  that  he  had  mort- 
gaged the  Houses  to  the  Defendant  Kirby. 


The  Bill  was  filed  to  set  aside  the  Assignment,  for 
Fraud.  It  alleged  that  the  Plaintiff  executed  the 
Deed  under  the  impression  that  it  was  a  Power  of 
Attorney;  that,  when  she  signed  the  Receipt  on  the 
back  of  the  Deed,  the  Deed  was  folded  down,  so  that 
she  could  not  see  what  she  was  signing ;  and  that  the 
Fraud  practised  on  the  Plaintiff  in  procuring  her  Sig- 
nature to  the  Receipt,  would  appear  on  inspection  of 
the  Deed.  Kirby y  in  his  Answer,  said  that  he  had  ad- 
vanced 2,000/.,  to  Bostock,  on  the  security  of  the 
Houses,  and  denied,  generally,  all  notice  or  suspicion 

6S 
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of  any  Fraud  faaTing  been  practised  on  the  Plaintiff,  1833. 

in  procuring  the  Assignment  from  her.  '        ""        ' 

Kekvei>t 

The  Plaintiff  now  moved  for  a  production  of  the         n    *  v 
Assignment 

Mr.  Pepys  and  Mr.  Girdlestone,  in  support  of  the 
Motion,  cited  Baleh  v.  Symes{a)i  The  Princess  of 
Wales  V.  The  Earl  of  Liverpool  {b);  and  Beckfard  v. 
WUdmanifi). 

Mr.  Knight  and  Mr.  Hughes,  for  the  Defendant 
Kirbg,  relied  on  the  Defendant  being  a  Purchaser  for 
Valuable  Consideration  without  notice,  and  cited  Tgler 
y.  Dray  ten  id)  \  Rowe  y.  Teed{e);  and  Codrington  y. 
Codrington(J). 

The  Vice-Chancellob  : 

This  is  a  Motion  for  the  Production  of  a  Deed  which 
constitutes  the  Defendant's  Title,  and  which  the  Plain- 
tiff seeks  to  impeach  for  Fraud.  The  Plaintiff  alleges 
that  certain  suspicious  circumstances  appear  on  the 
back  of  the  Deed,  which  tend  to  show  that  the  execu- 
tion of  it  was  obtained  from  her  by  Fraud ;  and,  though 
the  Defendant  says  that  he  is  a  Purchaser  for  Valuable 
Consideration  without  notice  of  the  Fraud,  he  does  not 
deny  that  he  had  notice  of  those  circumstances.  Now 
a  Purchaser  for  Valuable  Consideration,  is  bound  to 
answer  all  the  Allegations  that  tend  to  show  that 
he  had  notice  of  the  Fraud ;  and  the  Defendant  not 

(a)  1  Turn.  &  Russ.  87.  (d)  2  Sim.  &.  Stu.  309. 

(*)  3  Swanst.  567.  (e)  15  Yes.  372.  -»  ^A^:/^ 

(c)  16  Yea.  438.  (/)  Ante,  Vol.  III.  p.  519. 


i833- 


Kennedy 

V, 

Green. 
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having  done  so,  I  think  that  he  ought  (o  produce  the 
Deed. 

Motion  granted  (<7). 

(g)  The  Cause  was  afterwards  heard  before  Sir  J.  Leach^ 
M.  R.  His  Honor  decreed  in  the  Plaintiff's  favour,  on  the 
ground  of  the  suspicious  circumstances  appearing  on  the  back 
of  the  Deed,  and  Lord  Brougham,  C.  affirmed  the  Decree. 


.     1833: 
sd  &  5th  Feb. 
&  21st  March. 


FENCOTT  V.  CLARKE. 


1  HE   Bill  was  filed  to  set  aside  a  voluntary  Deed^ 
Production  of    made  in  favour  of  the  Defendant  Clarke,  on  the  ground 


Document, 

A  voluntary 
Deed  belong- 
ing to  the  De- 
fendant, which 
the  Bill  im- 
peached for 
Fraud,  and 
which  was  in 
the  custodv  of 
the  Defendant's 
Solicitor,  who 
claimed  a  Lien 
on  it,  ordered 
to  be  produced 
for  the  Plain- 


that  it  had  been  obtained  from  a  Person  of  unsound 
mind.  The  Deed  was  in  the  hands  of  the  Defendant 
JDevereux,  Clarke*s  Solicitor,  who  claimed  a  Lien  upon 
it,  and  had  been  produced  and  proved  in  the  Cause  on 
behalf  of  Clarke.  The  Plaintiff,  after  Publication  had 
passed,  moved  that  Devereux  might  be  ordered  to  pro- 
duce the  Deed. 

Mr.  Rudally  in  support  of  the  Motion,  cited  Beckfard 
v.  WUdman  (a),  and  Balch  v.  Symes  (ft). 


Mr.  Stinton,  cantrd,  cited  Davers  v. 


tiff's  inspection,  Wright  v.  Mayer  (d) ;    Forester  v.  Helm  (c) ; 
^^^^^^^^°  y.EarlofWarrington(f). 
Defendant,  and 


Davers  (c) ; 
Hodson 


Publication  had 


4  y<t^.     ^. 


(fl)  16  Ve8.438. 

(h)  1  Turn.  &  Russ.  87. 

(c)  2  P.  W.  410. 


(rf)  6  Ves.  280. 
(e)  Maclel.  558. 
(/)  3  P.  W.  34. 


.yf^^j<..  ^  ^^>^>y;^^-^  ^t^ii^>i 


///^. 
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The  Vke-Chancelhr,  at  first,  hesitated  about  granting 
the  Motion,  as  Pablication  had  passed;  but,  after 
haying  read  the  Bill  and  Answer,  His  Honor  said  that 
he  saw  no  reason  why  he  should  not  order  the  Deed  to 
be  produced  in  the  usual  way. 

Motion  granted. 


1833. 


Fencott 

V. 

Clarkk. 


PRYTHARCH  v.  HAVARD. 

iHIS  was  a  Suit,  instituted  by  a  Purchaser,  for  a 
Specific  Performance. 

The  Vendor,  after  entering  into  the  Contract,  had 
died  leaving  an  Infant  Heir. 

The  Vtce-Chancelhr  decreed  a  Specific  Performance, 
and  said  that  a  Petition  must  be  presented,  under 
11  Geo.  4,  and  1  Will.  4,  c.  60,  for  an  Order  that  the 
Infimt  Heir  might  convey  to  the  Purchaser :  and  His 
Honor  ordered  the  Costs  of  the  Suit  to  be  paid  out  of 
the  Purchase-money,  and  the  Residue  to  be  paid  to  the 
Executors  of  the  Vendor  (a). 

Mr.  Jeremy,  for  the  Plaintiff. 

Mr.  Evang,  for  the  Defendants. 


1833: 
8th  February. 

^^^^^■^^^■^^^^ 

Specific  Per/or- 

fttottce. 
Infant.    Costs. 

After  Decree  in 
a  Suit  for  Speci- 
fic Performance, 
against  the  In- 
fant Heir  of  the 
Vendor,  a  Peti- 
tion must  be 
presented  un- 
der 11  Geo.  4, 
and  1  Will.  4, 
c.  60,  for  an  Or- 
der that  the  In- 
fant may  convey 
to  the  Purcha- 
ser.   The  Costs 
of  the  Suit  were 
ordered  to  be 
paid  out  of  the 
Purchase-mo-     j  ,.    ^ 
ney.  j/f^^.  ^-^'  ^0/ 


(fl)  See  FtUmics  v.  TM,  ante,  Vol.  V.  p.  319. 
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1833:  SMITH  r.  HAMMOND. 

8th  FebrQary. 

"^        *  In  May  1830,  a  Brig  of  which  the  Defendant  J.  Ham^ 

Pr^cl^l  and  ^^^^  ^^^  ^^^  ^"^  American  Citizen,  was  the  sole  Owner, 

Agent,  was  wrongfully  captured  by  a  Squadron  belonging  to 

„,.    ::  .        the  Portuguese  Government :  in  consequence  of  which 

Where  a  Prin-         r-i  •     T  n  *•  j  *u  ^  n 

cipal  has  crea-    *  Claun  to  Compensation  was  made  on  that  Govem- 

ted  a  Lien  in  ment,  on  his  behalf.     In  May  1831,  he  executed  a  Power 

thTpere^'^n  ^^  Attorney  to  the  PlaintiflFs,  Duff  ^  Co.,  who  were 

Funds  in  the  Merchants  in  Lisbon,  authorising  them  to  receive  for 

hands  of  his  him,  as  his  Agents,  any  Monies  that  might  become  pay- 

Agent'may  file  ^^^  ^"  respect  of  his  Claim.     In  November  1831  the 

a  Bill  of  Inter-  Portuguese  Government  admitted  the  Claim,  and  the 

pleader  against    jg^  ^f  January  1832  was  fixed  for  the  payment  of  the 

his  Pnncipal        «       ,        1 

and  the  other      ^^^  Instalment  on  account  of  it ;  but  Hammond,  as  he 

Claimant.  alleged,  did  not  know  that  his  Claim  had  been  admitted 

until  March  1832.  In  December  1831,  Hammond,  in 
consideration  (as  he  alleged)  of  the  Defendant  C  Allen, 
having  promised  to  use  his  influence  with  the  American 
and  Portuguese  Governments,  in  procuring  the  recogni- 
tion and  payment  of  the  Claim,  executed  an  irrevocable 
Power  of  Attorney  to  Allen,  who  resided  at  Providence 
in  America,  authorizing  him  to  receive  the  Monies  to  be 
recovered  from  the  Portuguese  Government;  and,  in 
January  following,  he  executed  an  Instrument  in  the 
following  words :  ^'  Know  all  Men  by  these  presents,  that 
I,  John  Hammond,  owner  of  the  Brig  Ann  and  Cargo, 
lately  seized  and  condemned  by  the  Portuguese  Govern- 
ment, having  appointed  C  Allen,  of  Providence,  to  be 
my  Agent  and  Attorney  for  recovering  of  my  Claims  on 
that  Government,  do  hereby  agree  to  pay  to  the  said 
C.  Allen  10  per  cent,  on  all  Sums  which  he  may  recover. 
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II 


until  the  amount  recovered  shall  equal  the  Sum  of 
8,000  dollars,  and,  upon  all  Sums  over  the  amount  of 
8,000  dollars  so  recovered,  I  agree  to  pay  him  33  per 
cent.,  which  Commission  he  is  to  retain  out  of  any  Sums 
recovered." 


1833- 

^ V ' 

Smith 
Hammond. 


In  July  1832,  Hammcnd  received  from  Duff^  Co.  a 
letter  dated  the  16th  of  June  1832,  stating  that  they 
had  received,  from  the  Portuguese  Government,  1,480  Z. 
in  respect  of  his  Claim,  and  that  they  would  give  orders 
to  the  other  Plaintiffs,  Smith,  Woodhouse  Sf  Co,,  their 
Agents  in  London,  to  honour  his  Drafts  to  that  amount ; 
and,  on  the  3d  of  August  Duff^  Co.  wrote  to  Smith, 
Woodhouse  ^  Co.  as  follows :  "  We  have  authorized 
Captain  John  Hammond  to  draw  on  you  for  1,4802.  and 
have  desired  him  to  advise  you  of  his  Draft,  which  you 
will  please  to  honour,  and  debit  our  Account  with  the 
amount'*  On  the  6th  of  September,  Smith,  Woodhouse 
^  Co.  wrote  in  answer  as  follows:  "We  shall  follow 
your  instructions  and  honour  Captain  J.  Hammond^Q 
Draft  on  us  for  1,480  Z.  on  your  account."  On  the  17th 
of  August  1832,  Hammond  wrote  a  letter  to  Smith, 
Woodhouse  ^  Co.,  desiring  to  be  informed  whether  the 
1,480  I.  would  carry  Interest  whilst  in  their  hands,  and 
adding  that,  if  it  would,  he  should  wish  it  to  remain 
there  for  some  time ;  but,  if  not,  he  should  draw  for  it 
on  the  receipt  of  their  answer.  On  the  1st  of  October, 
Smith,  Woodhouse  Sf  Co.  wrote,  in  answer,  that  the 
1,480 1,  would  remain  to  the  credit  of  Du^  Sp  Co.,  at 
Interest  at  Four  per  Cent.,  until  they  paid  Hammonds 
Drafts.  On  the  30th  of  the  same  Month,  Smith,  Wood- 
house  Sf  Co.  received  two  Letters  from  Hammond,  stating 
that,  some  time  ago,  he  had  given  a  Power  of  Attorney 
to  Allen,  but  that  Allen  had  then  no  power  to  act,  and 
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1833. 


Smith 


Hammond. 
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desiring  them  not  to  pay  any  Money  to  AUen  until  they 
heard  from  him.  In  November  1832^  Smith,  Woodhouse 
^  Co.  were  served  with  a  Notice,  signed  by  the  Solici- 
tors of  Thomas  Wilson  ^  Co.,  who  were  Allen's  Agents 
in  London^  stating  that,  on  the  2d  of  December  1831, 
Hammond  had  made  over  his  Claim  to  the  proceeds  of 
the  Brig,  to  AUeny  and  requiring  them  not  to  pay  over 
the  Funds  in  their  hands  to  any  other  Person. 


Under  these  circumstances,  Smith,  Woodhouse  §f  Co., 
and  DuffSf  Co.  filed  a  Bill  against  Hammond  and  Allen^ 
praying  that  they  might  interplead  and  settle  their  rights 
to  the  1,480  Z.,  and  that  they  might  be  restrained  from 
commencing  any  Action  against  the  Plaintiffs  to  compel 
payment  of  that  Sum. 

Hammondy  who  had  arrived  in  England,  appeared  to 
and  put  in  an  Answer  to  the  Bill,  stating  that  it  was  not 
his  intention  that  the  Instruments  which  he  had  executed 
to  Allen,  should  authorize  Allen  to  receive  the  Monies 
that  might  become  payable  to  him  from  the  Portuguese 
Government,  or  give  Allen  any  interest  therein  otherwise 
than  as  his  Agent;  and  that,  on  the  5th  of  October 
1832,  he  wrote  a  letter  to  Allen,  whereby  he  wholly  de- 
termined and  put  an  end  to  Allen's  powers  and  authori- 
ties under  those  Instruments,  and,  for  more  effectually 
preventing  AUen  from  receiving  any  Monies  by  virtue 
of  them,  he  wrote  to  Smith,  Woodhouse  Sf  Co.  the 
Letters  which  were  received  by  them  on  the  30th  of 
October. 


Allen,  being  in  America,  had  not  appeared  to  or 
answered  the  Bill  when  the  Motion  after-mentioned  was 
made ;  but  one  of  the  Partners  in  the  firm  of  Thomas 


CASES    IN    CHANCERY. 

Wilson  Sr  Co.,  made  an  Affidavit,  stating  that  he  and 
his  Partners  had  received,  from  Allen,  the  Instruments 
which  Hammond  had  executed,  and  had  forwarded 
^hem  to  their  Agents  in  Lisbon,  without  keeping  any 
Copies  thereof:  that  the  Deponent  believed  that  those 
Instruments  amounted  to  an  Assignment  of  the  Funds 
to  be  recovered  from  the  Portuguese  Government,  or, 
certainly,  to  an  irrevocable  authority  to  receive  the 
same:  that  the  Deponent  was  led  to  believe,  by  the 
Papers  received  from  Allen  and  forwarded  to  Lisbon, 
that  AUen  had  assisted,  through  the  intervention  of  the 
American  Government,  in  obtaining  the  recognition  or 
payment  of  the  Claim ;  and  that,  if  sufficient  time  was 
afforded  for  Allen  to  put  in  his  Answer,  he  would  show 
the  grounds  on  which  he  was  entitled  to  receive  the 
1,480/. :  that  the  Deponent  had  instructed  Allen's  Soli- 
citors in  the  Suit,  to  send  out  to  him  the  necessary 
Documents  to  enable  him  to  swear  to  his  Answer,  and 
to  return  the  same  to  England  without  delay  ;  and  that 
the  Deponent  and  his  Co-partners  had  written  to  and 
informed  AUen  of  the  Notice  given  to  Smith,  Woodhouse 
^  Co,,  and  requested  him  promptly  to  furnish  the  means 
of  legally  establishing  his  Claim. 
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1833. 


Smith 


Hammond, 


Hammond  now  moved  that  the  Injunction,  which  the 
Plaintiffs  had  obtained,  might  be  dissolved,  and  that  the 
1,480/.,  which  the  Plaintiffs  had  paid  into  Court,  might 
be  paid  out  to  him. 

Mr.  Pepys,  for  the  Plaintiff. 


Mr.  Knight  and  Mr.  Stepliens  for  the  Defendant 
Hammond,  contended  that  the  Plaintiffs  were  Ham- 
mond's  Agents,  and  had  no  right  to  file  a  Bill  of  Inter- 


Smith 
r. 
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1833.         pleader  in  respect  of  Monies  received  by  them  in  that 
character :  Nickokon  v.  Knawles  (a) :  that,  as  the  Power 
of  Attorney  which  had  been  executed   to  Aliens  had 
Tj     *'  been  revoked,  it  was  clear  that  no  Claim  could  be 

supported  by  him. 

Mr.  G.  Richards,  for  the  Defendant  Allen,  said  that 
it  was  clear  that  Allen  had  a  Lien  on  the  Fund,  which 
had  been  created  by  Hammond :  that  it  resembled  the 
Case  in  which  a  Tenant  is  entitled  to  file  a  Bill  of  Inter- 
pleader against  his  Landlord ;  and  that,  at  all  events, 
a  reasonable  time  ought  to  be  allowed  for  Allen  to  put 
in  his  Answer. 

The  Vice-Chancellor  : 

The  Proposition  in  Nicholson  v.  Knowles,  seems  to 
be  laid  down  rather  widely :  that  Case,  however,  does 
not  apply  to  the  present. 

The  Instruments  which  Hammond  executed  to  Allen, 
appear  to  me  to  amount  to  an  Assignment  of  the  Fund  in 
question,  and  I  think  that  the  Plaintiffs  are  Stakeholders. 

The  adverse  Claims  must  be  decided  upon  in  some 
way  or  the  other ;  and  the  question  is,  whether  that 
should  be  done  by  referring  it  to  the  Master  to  ascertain 
whether  Allen  has  any  and  what  Claim  on  the  Fund,  or 
by  letting  Hammond  bring  an  Action  against  the  Plain- 
tiffs, and  giving  Allen  liberty  to  defend  it. 


The  Order  pronounced  was  that  it  should  be  referred 
to  the  Master  to  ascertain  whether  Allm  had  any  and 
(a)  5  Madd.  47. 
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wbat  Claim  on  the  Fund  ;  that  he,  being  in  the  aituar  1B33 

tioQ  of  a  Plaintiff  and  bein^  resident  Abroad,  should 

gire  security  for  Costs  to  the  amount  of  100/.;  and 

that  the  Plaintiffs'  Coste  should  be  paid  out  of  the 

Fund,  without  prejudice  to  the  question  by  whom  those 

Costs  should  be  ultimately  paid  (i). 

(i)  See  Mason  v.  Hamilton^  ante^  Vol.  V.p.  19,  and  CratoS" 
hay  V.  Thornton^  post. 


FOSTER  r.  EVANS.  1833: 

Thomas  OLDHAM^^e  to  J.  WiUm,  R.  Emns  ^^/^  February, 
and  W.  Oldham  J  his  Bond  for  6,000  /.,  dated  the  11th        Portions. 
of  April  18 il,  for  securing  to  them  the  payment  of     Satisfaction. 

3,000/.  on  the  1 1th  of  April  1819,  with  lawful  Interest  in  , 

the  meantime,  to  be  paid  and  applied  by  them  accord-  ^|^^  Fatl^rand 

ing  to  the  Trusts    and   Directions   contained   in  the  Husband  of  the 

Settlement  on  the  Marriage  of  his  Daughter  with  John  o^^J*  f^^^ 

Foster.     By  the  Settlement,  after  reciting  the  intended  3,000  /.  each,  to 

Marriage  and  the  Bond,  and  that  Foster  had  agreed  to  be  paid  to  the 

secure,  to  the  same  Trustees,  the  like  sum  of  3,000/.,  the  Trusts  of  the 

by  his  Bond,  to  be  paid  at  the  expiration  of  ten  years  SettJement. 

from  the  solemnization  of  the  Marriage,  but  without  J"®  Father 

T  .1  t         ,  1    ,  ,  ">®Q»  leaving 

Interest  m  the  meantime,  and  to  be  settled  upon  the  the  whole  of  the 

Trusts  and  for  the  purposes  thereinafter  expressed,  and  Principal  and 

that  he  had  executed  his  Bond  to  the  Trustees  accord-  teresVdie^o?" 

ingly ;  it  was  declared  that  the  Trustees  should  invest  his  Bond,  and 

the  said  sums  of  3,000/.  and  3,000/.,  when  payable,  having  be- 

•     .1  1  n  r^  Vi     ,    o        .  .  queathed  3,000/. 

in  the  purchase   ot   Uovemment  or   Real   Secunties,  t^  his  Execu- 

in  Trust,  during  the  joint  Lives  of  Mr.  and  Mrs.  Foster^  tors,  upon  the 

for  Mr.  Foster,  and,  after  the  decease  of  either  of  them,  ^leb^dftof^' 

his  Daughter  and  her  Husband  and  their  Issue,  as  were  declared, 
by  the  Settlement,  of  the  Trust-monies  therein  comprised.  Held 
that  the  Legacy  was  not  a  satisfaction  of  the  Father  s  Bond. 
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1633. 


Foster 

V. 
EVAKS. 


for  the  Survivor,  for  life,  and,  after  the  decease  of 
the  Survivor,  in  Trust  for  the  Children  of  tlie  Mar- 
riage as  therein  mentioned ;  and,  if  all  the  Sons  of  the 
Marriage  should  die  without  Issue  before  21,  and  all 
the  Daughters,  before  21  and  without  having  been 
married,  then,  in  ease  Mr.  Foster  should  die  in  the  life- 
time of  his  Wife,  in  Trust,  as  to  one  Moiety  of  the  Trust 
Monies,  for  his  Executors,  &c.,  and,  as  tb  the  other 
Moiety,  in  Trust  for  such  Persons,  &c.,  as  Mrs.  Foster 
should  appoint,  and,  in  default  of  appointment,  in  Trust 
for  Thomas  Oldham,  his  Executors,  8cc.;  and,  in  case 
Mr.  Foster  should  survive  his  Wife,  then,  as  to  the 
whole  of  the  Trust  Monies,  in  Trust  for  him  absolutely. 


Thomas  Oldham,  by  his  Will,  dated  the  23d  of  May 
1832,  after  devising  certain  Freehold  Estates,  gave  all 
his  other  Real  Estates,  to  JR.  Evans,  John  Foster  and  F!, 
Hemsley,  in  Fee,  upon  Trust  to  pay  the  Rents  to  Mrs. 
Foster,  for  her  separate  use,  for  life,  and,  after  her 
decease,  to  stand  seised  of  the  same  upon  such  Trusts, 
&c.  as  Mrs.  Foster  should  appoint,  and,  in  de&ult  of 
Appointment,  in  Trust  to  sell  the  same,  and  to  invest  the 
Proceeds  in  Government  or  Real  Securities,  and  to 
stand  possessed  thereof  upon  the  Trusts  thereinafter  de- 
clared. The  Testator  afterwards  proceeded  thus:  "1 
give  and  bequeath  unto  the  said  R.  Eoans,  John  Foster 
and  J?.  Hemsley,  their  Executors,  Administrators  and 
Assigns,  the  sum  of  3,000  h,  upon  Trust  to  lay  out  and 
invest  the  same  in  the  manner  hereinbefore  directed 
with  respect  to  the  Monies  to  arise  ifrom  the  Sale  of  the 
Hereditaments  secondly  hereinbefore  devised,  with  the 
same  powers  of  varying  Securities ;  and  I  direct  the  said 
jR.  Evans,  John  Foster  and  £.  Hemsley,  their  Exe- 
cutors, Administrators  and  Assigns,  to  stand  possessed 


Foster 

V. 
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of  the  said  sum  of  8.000/.,  and  the  Stocks,  Funds  and  1833. 

t # 

Securities,  in  or  upon  which  the  same  shall  be  laid  out 

or  invested,  upon  the  same  Trusts  for  the  benefit  of  my 

Daughter,  Ann  Maria  Foster  and  John  Foster ,  and         Evans. 

their  Issue,  as  hy  the  Settlement  made  previous  to,  and 

in  contemplation  of  the   Marriage  of  the  said  Ann 

Maria  Foster  with  the  said  John  Foster,  her  present 

Husband,  are  expressed  and  declared  of  the  scud  Trust 

Monies,  Stocks,  Funds,  and  Securities  comprised  in  such 

Settlement"    And  the  Testator  appointed   R.  Evans, 

J.  Foster  and  F.  Hemsley,  Executors  of  his  Will. 

The  Testator  died  on  the  1st  of  September  1832, 
leaving  the  whole  of  the  Principal  and  some  of  the  In- 
terest due  on  his  Bond,  but  which  his  Executors  paid 
after  his  death. 

The  Bill  was  filed  by  Mr.  and  Mrs.  Foster  and  their 
Children,  against  Evans  and  Hemsley,  stating  that  the 
Executors  had  refused  to  invest  the  3,000  L  as  directed 
by  the  Will,  on  the  ground  that  that  Legacy  was  given 
in  satisfiu^tion  of  the  Bond,  and  praying  that  the  Plain- 
tiffs might  be  declared  entitled  to  the  benefit  of  that 
Legacy,  in  addition  to  the  3,000  2.  secured  by  the 
Bond,  and  that  it  might  be  invested,  out  of  the  Tes- 
tator's Assets,  upon  the  Trusts  of  the  Settlement. 

The  Defendants  put  in  a  general  Demurrer. 

Sir  E.  Sugden  and  Sir  George  Grey  in  support  of 
the  Demurrer : 
The  general  rule  is  that,  if  a  Child  is  already  pro- 
vided with  a  Portion,  and  the  Father,  by  his  Will,  gives 
a  like  Sum  to  the  Child,  the  latter  is  in  lieu  of  the 
Vol.  VI.  c 
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former.  Tlie  question  then  is,  whether  the  words  of 
reference,  in  this  Will,  take  the  Case  out  of  the  gene- 
ral rule.  There  are  two  Sums  of  3,000 1.  comprised  in 
the  Settlement,  one  of  which  came  from  the  Father, 
and  the  other  from  the  Husband,  and  the  words  of 
reference  may  be  considered  as  applying  to  that  Sum 
which  did  not  come  from  the  Father. 


Mr.  Knight  and  Mr.  C^neOess  appeared  in  support  of 
the  Bill.    But 

The  Vxce-ChanceUoTy  without  hearing  them,  said  that 
it  appeared,  on  the  face  of  die  Will,  that  the  Testator 
did  not  intend  the  Legacy  to  be  a  satisfaction  of  the 
Bond.  For,  as  he  referred  to  the  Settlement,  it  was 
clear  that  he  had  it  in  his  recollection  when  he  made 
his  Will ;  and,  consequently,  if  he  had  intended  the 
Bequest  to  be  a  Satisfaction  of  what  was  due  on  his 
Bond,  he  would  have  so  declared. 

Demurrer  overruled. 


lath'pSi^.  ^N  ^^  WILLOUGHBY'S  CHARITY. 

Neto  Orders.     1  HIS  was  a  Charity  Petition,  to  which  the  Trustees 

Practice.       of  the  Charity  were  Respondents,  and  they  had  been 
oervtce,  ..  .^         ^,^.. 
ordered  to  pay  the  Costs  of  the  Petition. 

The  Respon-  . 

rity  Petition,  '        Upon  an  Application  made,  by  Mr.  Treshve,  relative 

are  Parties  to  it,  to  the  service  of  the  Order, 

and,  therefore, 

they  are  not  within  the  44th  Order. 
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The  Vtce-Ckancellor  ruled  that  the  Trustees,  being  1833. 

RespondentSy  were  Parties  to  the  Petition,  and,  there-  "        ' 

fore,  that  the  Case  was  not  within  the  44th  of  the  ,„         '"^ 

-.         ^    ,  ^  WiLLOUGHBYS 

New  Orders  of  1828.  ^^^^^^^^ 


COLLETON  V.  GARTH.  ^   1833 : 

10th  February. 

1  HE  Testator  in  this  Cause  bequeathed,  to  his  Wife,     Cunstmction. 
the  Lease  of  his  House  in  Baker-street,  and  the  House-         Widow. 
hold  Furniture,  Plate,  Pictures  and  certain  other  Articles    .  p  "T 
therein.    The  Lease  having  expired  in  the  Testator's  expressed  to  be 
Life-tune,  part  of  the  Furniture  was  sold,  and  the  Re-  for  a  Jointure, 
mainder,  together  with  the  Plate,  Pictures  and  other  Dower  and 
Articles,  was  removed  to  a  House  which  the  Testator  Thirds  at  Corn- 
took  in  Edward^treet.  "^k^'Ti:  ^"^ 

not  bar  the 

Jointress  of  her 
One  of  the  Questions  in  the  Cause  was  whether  the  IJ|*tributive 
Testator's  Widow  was  entitled  to  the  remainder  of  the  Husband's  un- 
Fomiture,  and  to  the  otlier  Articles.  disposed-of  Per- 

sonal Estate. 


Another  Question  was  whether  the  Widow  was  ex-         Legacy, 
eluded  from  her  Distributive  Share  of  the  undisposed-*     Ademption. 
of  residue  of  the  Testator's  Personal  Estate,  in  con-  Testator  gave, 
sequence  of  the  Testator  having,  on  his  Marriage,  settled  to  his  Wife,  his 
on  her  a  Rent-charge,  for  her  Jointure,  and  in  lieu  of  fnH^the*  Funii- 
Dower  and  Thirds  at  Ckmmon  Law.  ture  in  the  said 

House.    The 

The  Attorney  •General,  Mr.  Pepys,  Mr.  James  and  House  expired 

Mr.  Girdlestone,  Junior,  for  the  Testator's  next  of  Kin,  in  the  Testator's 

contended,  first,  that  the  Will,  in  this  case,  must  be  S'^o^^^^ 

House,  and  re- 
moved his  Furniture  to  it.    Held  that  the  Legacy  was  adeemed. 
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1833.  considered  to  speak  as  at  the  Testator's  death,  and  that 

all  the  Articles  having  been  removed,  and  part  of  the 
Furniture  having  been  sold,  by  the  Testator,  the  Be- 
quest had  failed.  Green  v.  Symonds  (a) ;  Heseltine  v. 
Hesehine(b).  Secondly,  that  the  Jointure,  being  #»ar- 
pressed  to  be  in  lieu  of  Thirds  at  Common  Law^  the 
Widow  was  barred  of  her  Distributive  Share  of  the 
residue.  Walker  v.  Walker  (c) ;  Davila  v.  Davila  (rf) ; 
Glover  v.  Bates (e);  Druce  v.  Denison{f);  Garth-- 
shore  y.  Chalie{g). 

Sir  Edward  Sugden  and  Mr.  Garratt,  for  the 
Widow,  said  that,  when  the  Lease  of  the  House  ex- 
pired, the  Furniture,  &c.  were  removed,  fipom  necessity, 
and  not  with  the  intention  of  adeeming  the  Legacy; 
that  it  was  like  the  Case  mentioned,  by  Lord  Hard- 
vnckej  in  Green  v.  Symonds,  of  the  removal  of  Goods 
to  save  them  from  Fire,  or  the  Case  mentioned,  in 
Swinburne,  of  a  Testator  receiving  a  Sum  of  Money 
which  had  been  secured  by  Mortgage,  and  laying  it  by 
for  the  Legatee;  that,  in  Heseltine  v.  Heseltine,  the 
Gift  was,  specifically,  of  the  Property  that  should  be 
in  the  Testator's  House  at  the  Time  of  his  Death ;  that, 
in  Green  v.  Symonds  the  Testator  was  dealing  with 
Personal  Estate,  generally;  but  here  there  was  no 
general  Gift  of  Personal  Estate,  nor  did  the  Testator 
speak  of  Furniture,  &c.  in  his  House  at  the  time  of  his 
death,  but  he  spoke  of  the  Furniture,  &c.  as  being  in 
the  House,  merely  for  the  purpose  of  identifying  it. 
Land  v.  Devaynes  (A). 

(fl)  1  Bro.  C.  C.  128,  note,  {e)  1  Atk.  439. 

(i)  3  Madd.  276.  (f)  6  Veg.  385. 

(c)  1  Vez.  54.  (g)  10  Ves.  1. 

{d)  3  Vem.  724.  (A)  4  Bro.  C.  C.  537- 
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Mr.  Knight  and  Mr.  GirtUestane,  senior,  appeared 
for  other  Parties. 

The  Vice-Chancellor  : 

It  is  clear  that  the  Rent-charge  was  intended  to  be 
in  lieu  only  of  any  Claim  which  the  Wife  might  have 
upon  her  Husband's  Lands;  and  that  the  Testator 
made  the  Bequest  of  the  Furniture,  &c.  with  reference 
to  giving  the  Lease,  and  that  he  had  in  contemplation 
an  enjoyment  of  the  House  with  the  Furniture,  &c. ; 
and,  consequently,  the  Bequest  has  totally  foiled  by  the 
change  of  Circumstances. 

Declare  that  the  Widow  is  not  barred  of  her  Dis- 
tributive Share  of  the  undisposed  of  residue  of  the 
Testator's  Personal  Estate,  and  that  she  is  not  entitled 
to  any  part  of  the  Furniture,  Sec. 


1833 


collxton 
Garth. 


TANNER  1;.  RADFORD. 

John  RADFORD,  being  seised  in  Fee  of  the 
Advowson  of  the  Rectory  of  Lapford^  in  the  County  of 
Dannij  on  his  Marriage  in  1763,  settled  it  on  himself 
for  life,  with  Remainder  to  the  use  of  all  and  every,  or 
such  one  or  more  of  the  Sons  of  the  Marriage,  for  such 
Estate,  not  exceeding  an  Estate  in  Tail  Male,  and  in 
snch  Shares,  &c.  as  Radford  and  his  intended  Wife 
should^  during  their  joint  lives,  appoint;  and,  in  de&ult 
thereof,  and  in  case  Radford  should  survive  his  intended 
Wife,  to  the  use  of  all  and  every,  or  such  one  or  more 
of  the  Sons  of  the  Marriage,  for  such  Estate  not  exceed- 
ing an  Estate  in  Tail  Male,  and  in  such  Shares  and 

c  3 


1833' 
19th  February. 

Tenant  in  Tail. 

Recovery. 
Resulting  Use. 

If  a  Tenant  in 
Tail  suffers  a 
Recovery,  and 
declares  Uses 
which  are  void, 
he  does  not  take 
back  an  Estate 
Tail,  but  an 
Estate  in  Fee. 
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Proportions,  and  with  or  without  power  of  Revocation^ 
as  Radford  should,  after  his  Wife's  death,  by  Deed,  or 
by  his  Will,  to  be  executed  and  attested  as  therein 
mentioned,  appoint;  and,  in  default  thereof,  to  the  use 
of  the  first  and  other  Sons  of  the  Marrii^  successively 
in  Tail  Male,  with  Remainder  to  the  use  of  the  Daugh- 
ters of  the  Marriage,  as  Tenants  in  common  in  Tail, 
with  Cross  Remainders  in  Tail,  with  Remainder  to  the 
use  of  Radford,  his  Heirs  and  Assigns  for  ever. 

There  was  Issue  of  the  Marriage  two  Sons,  John, 
who  died  an  Infant  in  the  hfetime  of  his  Father  and 
lyiother,  and  William,  who  was  the  Testator  in  the 
Cause,  and  two  Daughters.  Mrs.  Radford  died  in  the 
year  1770,  leaving  her  Husband  surviving. 

By  Indentures  of  Lease  and  Release,  dated  the  7th 
and  8th  of  November  1790,  and  made  between  John 
Radford,  and  William  Radford  therein  described  as 
Son  and  Heir  Apparent  of  John  Radford,  of  the  first 
part,  Nath.  Batten  of  the  second  part,  and  Arundel 
Radford,  Clerk,  of  the  third  part:  It  was  witnessed 
that,  for  barring  and  docking  all  Estates  Tail  and  Re- 
mainders thereupon  expectant  of  and  in  the  Advowson 
and  other  Hereditaments  thereinafter  mentioned,  and 
for  assuring  the  same  to  the  Uses  after-mentioned, 
John  Radford  and  Wm.  Radford  conveyed  and  ap- 
pointed unto  and  to  the  use  of  Batten,  in  Fee,  (together 
with  other  Hereditaments)  the  Advowson  of  Lap- 
ford,  then  in  possession  of  John  Radford  as  the  then 
Incumbent  thereof,  to  the  intent  that  he  might  become 
Tenant  of  the  Freehold,  in  order  to  the  sufiering  a 
common  Recovery,  the  Uses  whereof  were  thereby  de- 
clared to  be,  so  far  as  concerned  the  Advowson,  upon 


Tan NEB 
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Trust  that  Arundel  Radford  and  his  Heirs  should,  at  1833. 

all  times  thereafter,  when  and  so  often  as  the  Rectory 
ofLapfard  should  become  vacant  by  the  Death,  Resig- 
natioD,  or  otherwise,  of  the  then  present  or  any  future  Radford 
Incumbent,  nominate  and  present  Wm.  Radford,  if  he 
should  be  then  in  Priest's  Orders,  to  the  Rectory  afore- 
said, or,  if  he  should  be  then  dead,  then  upon  Trust  to 
present  the  first  amd  other  Sons,  or  Issue  Male  of  the 
Body  of  Wm.  Radford,  as  they  and  every  of  them 
respectively  should  be  in  seniority  of  9^  and  priority 
of  birth,  and  when  respectively  legally  and  duly  qualified 
to  be  nominated  and  presented  thereto,  or,  in  case  such 
eldest  or  other  Son  or  Issue  Male  of  Wm.  Radford 
should,  by  reason  of  nonage  or  otherwise,  be  incapa* 
citated  of  being  presented  to  the  Rectory,  then  Arundel 
Radford,  or  his  Heirs,  should,  in  the  meantime  and 
before  such  incapacity  should  be  removed,  present 
such  other  of  the  Sons  or  Issue  Male  of  John  Radford 
that  should  be  then  living  and  duly  qualified  to  fill  any 
such  Vacancy  so  happening,  as  Wm.  Radford,  by  any 
Deed  or  Instrument  in  Writing,  or  by  his  last  Will 
and  Testament  in  Writing,  under  his  Hand  and  Seal, 
duly  executed  in  the  presence  of  and  attested  by  three 
or  more  credible  Witnesses,  should  direct  and  appoint, 
and,  for  want  of  such  appointment,  then  upon  Trust  that 
Arundel  Radford  and  his  Heirs  should  present  to  the 
Rectory  such  other  of  the  Sons  or  Issue  Male  of  John 
Radford,  as  the  eldest  Son  of  Wm.  Radford  who 
should  live  to  survive  him,  should  appoint,  during  all 
such  time  and  no  longer  than  such  eldest  or  other  Son 
or  Issue  Male  of  Wm.  Radford  should,  by  nonage  or 
otherwise,  be  incapable  of  being  presented  thereto, 
Arundel  Radford  or  his  Heirs  taking  a  Bond  in  a 
sufficient  Penalty,  or  other  Legal   Security  for  such 

c4 
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1833-  Son  or  Issue  Male  of  John  Radford  as  should  be  pre?* 

sented  thereto,  to  resign  the  same  to  a  Son  or  Issue 
Male  of  Wm.  Hadford,  as  soon  as  such  Son  or  Issue 
Radfo&d.  M*^®  ^^  ^^'  Radford  should  be  capable  of  holding 
the  same  Rectory,  and  so,  from  time  to  time,  as  long  as 
any  Issue  Male  descending  from  Wm»  Radford  should 
be  living  and  capable  of  holding  the  Rectory,  and,  for 
want  of  Issue  Male,  descendants  of  Wm.  Radford^  or 
thei^  being  such,  and  all  of  them  should  die  and  become 
totally  extinct,  in  Trust  to  convey  and  assure  the  Ad^ 
vowson  unto  and  io  the  Use  of  the  right  Heirs  and 
Assigns  otJohn  Radford  (or  ever,  and  for  no  other  use, 
intent,  or  purpose  whatsoever. 

The  Recovery  was  duly  suffered  in  Michaelmas 
Term,  in  the  dlst  year  of  Geo.  3. 

John  Radford,  by  his  Will  dated  the  20th  of  Decem- 
ber 1702,  after  reciting  that  he,  or  Arundel  Radford  in 
Trust  for  him  and  his  Heirs,  was  seised  of  the  Reversion 
of  the  Advowson  of  Lapford,  expectant  on  the  death 
of  his  Son  William  without  leaving  Issue  Male  of  his 
body,  devised,  directed  and  appointed  that  Arundel 
Radford  and  his  Heirs,  should  stand  seised  of  the 
Reversion,  on  such  contingency  happening,  to  the  use 
of  certain  Trustees  therein  named,  for  the  Term  of 
400  years,  and,  after  the  expiration  thereof,  and,  in  the 
meantime,  subject  thereto,  to  the  use  of  the  Testator's 
eldest  Son,  James  Radford,  by  his  second  Wife,  for  life, 
with  Remainders  to  his  first  and  other  Sons  in  Tail 
Male,  with  Remainders  to  the  Testator's  other  Sons  by 
his  then  Wife  successively  for  Life,  with  Remainders  to 
their  Sons  in  Tail  Male  :  and  he  declared  the  Trust  of 
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the  Tenn  to  be  for  raising  1,000/.  for  his  younger  Sons  1833. 

by  his  then  Wife. 


WiUiam  Radford  survived  his  Father  John  Radford, 
and,  by  his  Will  dated  the  24th  of  April  1821,  directed 
that,  if  his  Son  John  Arundel  Radford  should  obtain 
Holy  Orders  and  become  a  Priest,  then  he  should  take 
the  Rectory  of  Lapford  to  him  and  his  Heirs  for  ever ; 
but,  if  he  should  not  obtain  Holy  Orders,  then  the  Tes- 
tator gaye  the  Rectory  to  his  Son  Charles  and  his 
Heirs. 

John  Arvndel  Radford  took  Orders  and  was  insti- 
tated  to  the  Rectory. 

The  Bill  viras  filed  by  Creditors  of  William  Radford, 
against  his  Widow  and  Children :  and,  by  the  Decree 
made  on  the  hearing  of  the  Cause,  the  Master  was 
ordered  to  inquire  and  state  what  Real  Estates  the  Tes- 
tator, WiUiam  Radford,  died  seised  and  possessed  of. 

The  Master  reported  that  thp  Defendant,  John  A. 
Radford,  had  submitted  before  him,  that  the  Testator, 
William  Radford,  was  Tenant  for  his  own  life  of  the 
Advowson  of  Lapford,  and  that  such  Estate  for  Life 
determined,  therefore^  with  the  Testator's  life ;  and  that 
the  Advowson,  although  specifically  devised  by  the 
Testator's  Will,  did  not  pass  by  such  devise,  but  that, 
immediately  upon  the  decease  of  the  Testator,  the 
Defendant  John  A.  Radford  became  seised  of  it  as 
Tenant  in  Tail :  but  the  Master  found  that  the  Testator, 
Wm.  Radford,  died  seised  in  Fee  of  the  Advowson,  dis- 
charged of  the  Land  Tax  which  had  been  redeemed  by 
hinu 
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Deed,  had  failed,  the  prior  Limitations  must  be  held  to 
be  restored,  as  it  must  be  presumed  that  the  Parties  to 
the  Recovery,  did  not  intend  to  defeat  the  old  Settle- 
ment, except  for  the  purpose  of  giving  effect  to  the  new 
one :  that  the  ultimate  Limitation  in  the  Deed  of  1790 
being,  *'  Unto  and  to  the  use  of  the  right  Heirs  and 
Assigns  of  John  Radford  for  ever,  and  for  no  other  use, 
intent  or  purpose  wheUsoever/'  it  was  impossible  to  imply, 
against  that  declaration,  any  Use  or  Estate  that  would 
deprive  J.  Radford  of  his  Reversion  in  Fee :  that,  in  all 
the  old  Cases,  it  was  laid  dovm  that,  if  a  man  suffers  a 
Recovery  or  levies  a  Fine  and  limits  no  Use,  it  shall 
enure  to  the  old  or  former  Uses  (fi);  and  although,  in 

Deed,  were  void,  and,  if  so,  that  the  Fee  resulted  to  William 
Radford  in  Equity.  But,  in  this  particular  Case,  he  was 
inclined  to  think  that  the  Use  would  result,  in  Equity,  ac- 
cording to  the  former  Estates ;  and,  if  so,  that  John  Arundel 
Radford  was  Tenant  in  Tail. 

Another  of  the  Counsel  consulted  for  the  same  Parties, 
was  of  opinion  that,  subject  to  the  Trust  to  present  JVilUam 
Radford  (which  alone  was  valid)  the  beneficial  Interest  in  the 
Advowson,  resulted  to  J.  Radford^  for  Life,  Remainder  to 
William  Radfvrd^  for  a  Base  Fee,  Reversion  to  William 
Radford  in  Fee. 

{b)  a  Roll's  Ab.  789.  jBiiry  v.  Taylor,  Godb.  179.  Waker 
V.  SnotoCf  Palm.  359.  Jrgol  v.  Cheney^  Latch  8a.  Armstrong 
V.  Wholesey^  2  Wils.  19.  Gilb.  Uses,  Sugden's  edit.  110. 
119.  See  also  1  Cruise's  Dig.  451, 452,  453.  It  was  said, 
by  Sir  E.  Sugden^  in  the  course  of  the  argument,  that  the 
Case  of  Nightingale  v.  Earl  Ferrers^  3  P.  W.  206,  was  not 
an  authority  for  the  proposition  laid  down  by  Mr.  Cruise^ 
'*  that,  where  a  Tenant  in  Tail  suffers  a  Common  Recovery, 
without  any  Declaration  of  Uses,  the  resulting  Use  is  to  him 
in  Fee  Simple,"  for  the  only  question  in  that  case,  was 
whether  the  Uses  were  well  raised  by  the  Marriage  Articles : 
and  it  appeared  that  the  Remainder-man  had  given  a  Sum  of 
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some  modem  Cases,  it  had  been  held  that  where  a 
Father,  Tenant  for  Life,  and  his  Son,  Tenant  in  Tail, 
snfier  a  Recovery  and  declare  no  Uses,  the  Father  takes 
back  an  Estate  for  Life,  and  the  Son  an  Estate  in  Fee, 
those  Cases  had  no  bearing  upon  the  present,  where  the 
Uses  declared  were  at  variance  with  the  Uses  implied, 
and  it  was  not  the  intention  of  the  Parties  to  give,  to 
Ae  Son,  an  Estate  in  Fee ;  but,  the  Uses  declared  being 
▼oid,  the  Recovery  must  be  held  to  enure  to  the  Uses  of 
the  former  Settlement;  and,  consequently,  the  Excep- 
tion must  be  allowed. 


Tanker 
Rai^ford. 


Mr.  Knight  and  Mr.  Jame8  Russell  appeared  for  the 
Pladntiffs,  in  support  of  the  Report. 

The  Vice  Chancellor: 

The  meaning  of  the  expression,  found  in  the  old 
Cases,  that,  where  a  Recovery  is  suffered  without  any 
Use  being  limited,  it  enures  to  the  old  Use,  is,  I  con- 
ceive, that  the  Use  results  to  the  former  Owner ;  and,  in 
that  sense,  it  is  the  old  Use  (c). 

Where  the  Parties  to  a  Recovery  declare  Uses  which 
are  void,  they  have,  in  Law,  done  nothing  at  all.    The 


Money  to  the  Earl  and  Countess  of  Northampton,  to  join  in 
a  Fine  and  Recovery  to  re-settle  the  Estate. 

(c)  A  Recovery  suffered  of  an  Estate  in  Fee,  does  not 
alter  the  descent.  Abbot  v.  Burton,  11  Mod.  181.  And,  if  a 
Tenant  in  Tail  by  Descent  ex  parte  Matem6,  suffers  a  Re- 
covery which  enures  to  the  use  of  himself  in  Fee,  the  course 
of  Decent  is  not  altered.  See  Martin  v.  Strachan,  5  T.  R. 
107,  note.  Roe  v^  Baldwere,  ibid.  104.  See  the  Observa- 
tions on  the  former  Case  in  Gilb.  on  Uses,  Sugden's  edit. 
123,  note* 
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Radfoud. 


efiect  of  a  Recovery  suffered  by  a  Tenant  in  Tail^ 
without  any  declaration  of  Use,  is  to  enlai^e  the  Estate 
Tail  into  a  Fee ;  and,  if  Uses  or  Trusts  are  declared 
which  cannot  take  effect,  the  effect  is,  merely,  to  leave 
the  Fee  in  the  Tenant  in  Tail. 

In  my  opinion  the  point  is  clear ;  and  the  Exception 
must  be  overruled. 


ANGELL  V.  WESTCOMBE. 


1833: 


aoth  February.  IJ  PON  the  argument  of  a  Demurrer,  one    question 

was,  whether  the  usual  Prayer  for  General  Relief,  if 

Bill  of        found  in  a  Bill  which,  in  other  respects,  was  a  Bill  of 

Disctnery.      Discovery  only,  did  not,  of  itself,  make  it  a  Bill  for 
Finding.       n^ugf. 


A  Bill  praying 
Discovery,  and 
concluding  with 
tlie  Prayer  for 
General  Relief, 
is  a  Bill  for  Re- 
lief.   But  if 
words  adapted 
to  a  Bill  for 
Relief,  are  used 
in  the  Prayer  of 
Process  only,  it 
is  a  Bill  of 
Discovery. 


Sir  E.  Stigden  and  Mr.  Walker,  in  support  of  the 
Demurrer,  cited  Ambury  v.  Jones  (a). 

Mr.  Knight,  Mr.  Preston,  Mr.  Flather,  and  Mr. 
Dickson,  in  support  of  the  Bill,  cited  Brandon  v. 
Sands  (6). 

The  Vice-Chancellok: 

The  Prayer  for  General  Relief  is  inserted  by  Counsel ; 
and,  if  it  is  found  in  a  Bill  which,  in  other  respects,  seeks 
Discovery  only,  it  converts  the  Bill  into  a  Bill  for 
Relief  But  the  words,  in  the  Prayer  of  Process :  "  To 
stand  to  and  abide  such  Order  and  Decree,  &c.''  are  in- 


fj^  ZoA^/i^ 


(/?)  I  Younge,  199. 


(6)  2  Ves.  jun,  514. 
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serted  by  the  Clerk,  and,  therefore,  do  not  make  it  a  1853. 

Bill  for  Relief.  "        '        ' 

AVQRLL 

In  every  Case,  it  ought  to  appear,. most  difttincily,    ^^^bstcombe. 
whether  the  Bill  is  for  Relief  or  for  Discovery  only ;  for,  /P^i^  ^^*^-  -/«^ 
if  that  matter  is  left  in  doubt,  the  Defendant  may  put  in 
his  Answer,  and  then  the  Plaintiff  may  amend  his  Bill 
by  praying  specific  Relief.    The  general  opinion  of  the 
Piofessbn  was  against  the  decision  in  Brandtm  v.  Sands. 

I  will,  however,  allow  the  Plaintiff  in  this  Case  to 
amend  his-  Bill,  by  striking  out  the  Prayer  for  General 
ReHef. 


EXTON  r.  SCOTT.  aJe&ry. 

Li.  HAMPSON,  a  Banker  and  Solicitor,  was,  under  Deed.     Etertym. 
his  Marriage  Settlement  dated  in  1786,  Tenant  for  Life      I^eUw  and 
of  certain  Estates  in  Bedfordshire^  with  remainder  to  '^ot^r. 

his  Daughters  in  Fee ;  and  the  Trustees  of  the  Settle-  A.  having  re- 

ment  were  empowered,  with  the  consent  of  the  Tenant  ceiled  Monies 
-    _._  11    ,      -«  t  ,  ,     •>      ,  belonging  to  R 

for  Life,  to  sell  the  Estates  and  lay  out  the  Purchase-  privately,  and 

money  in  the  purchase  of  other  Estates  to  be  settled  to  without  any^ 
the  same  Uses ;  and,  in  the  meantime,  the  Purchase-  ^S^B^^'^par- 
money  was  to  be  invested  in  Government  or  Real  Secu-  ed  and  executed 
rities.    In  1809,  1810,  &  1812,  Edward  Hampsan,  the  ^im  fof/ST  '^ 
brother  of  L.  Hampson,  and  the  surviving  Trustee  of  the  amount.    A. 

retained  the 
Deed  in  his  custody  for  is  Years,  and  then  died  insolvent.  Afler 
his  death,  the  Deed  was  discovered  in  a  Chest  containing  his  Title- 
deeds.  Held  that  the  Deed  was  not  an  Escrow,  there  being  no 
evidence  to  show  that  it  was  executed  conditionally,  but  that  it 
took  effect  from  its  execution,  and  was  good  against  A.'s  Creditors. 
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1833.  Settlement,  at  the  request  of  L.  HampsoUj  sold  certain 
parts  of  the  settled  Estates,  and  the  Purchase-monies 
were  paid  into  L.  Hampsan^s  Bank,  to  an  Account  inti- 
ScoTT.  tuled,  "  Messrs.  X.  ^  £!.  Hampson,  Trust  Money." 
The  Monies  so  paid  in,  were  afterwards  invested  in  the 
purchase  of  Navy  Five  per  Cents,  in  the  name  of 
X.  Hampson  alone,  and,  between  January  and  August 
in  1812,  he  sold  out  part  of  the  Stock,  and  in  December 
1814,  he  sold  out  the  remainder,  amounting  to  6,000  L 

In  July  1811  and  December  1812,  L.  Hampsm'%  two 
Daughters  married,  and  Sir  John  FUmer  and  Richard 
Gilpin  were  the  Trustees  of  their  Settlements. 

By  an  Indenture,  dated  the  18th  of  December  1812, 
and  expressed  to  be  made  between  Z.  Hampson  of  the  one 
part,  and  Sir  John  FUmer  and  Richard  Gilpin  (who  were 
described  as  Trustees  named  in  the  Settlements  made  pre- 
vious to  and  upon  the  Marriages  of  the  two  Daughters  of 
Z.  Hampson  J  by  Frances^  his  late  Wife,  deceased,)  of  the 
other  part ;  after  reciting  that  the  Sum  of  5,000  /.,  the 
net  money  arising  from  the  sale  of  the  part  of  the  set- 
tled Estates  in  the  County  of  Bedford  comprised  in  the 
Settlement  made  upon  the  Marriage  of  L.  Hampson^ 
with  Frances^  his  late  Wife,  was  paid  to  and  received 
by  Hampson,  and  was  then  in  his  hands,  as  he  thereby 
admitted  and  acknowledged,  and  that  Hampson,  pre- 
vious to  the  Marriages  of  his  Daughters,  undertook  and 
agreed  to  execute  a  Mortgage,  to  FiUner  and  Gilpin,  of 
the  Messuages,  Lands  and  Hereditaments  thereinafter 
mentioned  and  described,  for  securing  the  payment  to 
them  of  the  said  Sum  of  6,000  L  upon  the  Trusts  and  for 
the  purposes  of  the  Settlements  made  previous  to  the 
Marriages  of  his  said  Daughters:  It  was  witnessed 
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that,  in  consideration  of  the  Premises,  and  for  better 
seenring  the  repayment  of  the  6,000/.  to  Filmer  and 
Gifyin  upon  the  Trusts  and  for  the  Purposes  aforesaid, 
Hampscn  demised  to  them,  all  his  Messuages,  Lands, 
Hereditaments  and  Real  Estates  whatsoever,  situate  in 
the  Parishes  of  LuUm  and  CaddingtoUy  in  the  County 
of  Bedfijrd,  then  in  the  possession  or  occupation  of  him 
and  his  Tenants,  for  the  Term  of  600  years,  subject  to 
redemption  on  payment  by  Hampson,  to  FUmer  and 
Gt^pis,  of  the  Sum  of  6,000/.,  with  lawful  Interest  for 
the  seanefrom  thenceforth,  upon  the  Trusts  and  for  the 
Purposes  aforesaid ;  and  Hampiom  covenanted  with  JU- 
mer  and  Gilpin,  to  pay  to  them  the  6,000  /.  and  Interest 
accordingly :  and,  by  a  Bond  of  even  date,  he  became 
bound  to  them  in  10,000  /.,  conditioned  for  payment  of 
the  6,000  L  with  lawAil  Interest,  oa  the  18th  of  July 
then  next. 


1833. 


EXTOK 

V. 

Scott. 


In  Mareh  1824  Hanqwm  died  insolvent  and  intes* 
tale ;  and  a  Suit  was  shortly  afterwards  instituted,  by 
two  of  his  Creditors  on  behalf  of  themselves  and  his 
odier  Creditors,  to  have  his  Estate  applied  in  Payment 
of  his  Debts.  The  usual  Decree  having  been  made, 
Sir  John  Filmer  and  Richard  Gilpin,  claimed,  before 
the  Master,  to  be  paid  the  6,000  /.  secured  by  the  Bond 
and  Mortgage,  as  a  Debt  due  from  the  Testator  at  his 


Sir  J.  Filmer  made  an  Affidavit  in  support  of  the 
Claim,  stating  that  Hampson  was,  at  his  death,  indebted 
to  him  and  Gilpin  in  6,000/.,  being  the  net  Money 
arising  from  the  Sale  of  part  of  the  Estates  comprised  in 
Hampton's  Marriage  Settlement,  which  was  paid  to  and 
received  by  him ;  in  consideration  whereof  he  agreed  to 

Vol.  VI.  D 


V. 

Scott. 
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1833.  execute  the  Bond  and  Mortgage^  for  securing  the  repay- 
ment thereof  to  FUmer  and  Gilpin  as  Trustees  of  the 
EztoK  Settlements  made  on  the  Marriages  of  his  Daughters^ 
upon  whom  the  Estates  would  have  descoided  if  they 
had  not  been  sold,  and  that  he  executed  the  Bond  and 
Mortgage  in  pursuance  of  that  Agreement ;  and  that  the 
6y000 1^  with  interest  from  Sampson's  death,  remained 
due  from  his  Estate. 

It  appeared,  by  the  Evidence  in  opposition  to  the 
Clakui  that  the  Bond  and  Mortgage  were  privately  pre- 
pared by  Hampson  himself,  and  were  in  his  own  hand- 
writing ;  that  they  were  executed  by  him  in  his'private 
Office,  and  when  no  one  was  present  except  himself  and 
the  Clerk  who  attested  his  execution ;  that,  a  few  days 
after  his  death,  they  were  found  in  an  Iron  Chest,  in  his 
Bed-room,  containing  the  Title-deeds  relating  to  the 
Mortgaged  Premises  and  other  Estates,  which  were  tied 
up  in  bundles  separate  from  the  Bond  and  Mortgage- 
deed  ;  and  that,  before  Sampson's  death,  the  existence 
of  those  Instruments  was  not  known  to  the  Persons  to 
whom  they  were  executed,  or  to  any  of  the  Persons 
interested  under  the  same :  and  one  of  the  Witnesses^ 
who  had  been  a  Partner  with  Sampson  in  his  Banking 
business,  deposed  that,  on  the  18th  of  December  l8l2, 
Hampson  was  indebted  to  certain  Persons  in  Sums 
amounting  to  3,6002.,  which  still  remained  unpaid,  and 
that,  on  the  same  day,  Hampson,  as  the  Witness  bdieoed, 
was  insolvent. 

The  Master  having  reported  that  the  Bond  and 
Mortgage  were,  in  his  opinion,  void  against  Hampson's 
Creditors,  FUmer  and  Gilpin  excepted  to  the  Report 


EZTOM 
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Sir  JE.  Sugden  and  Mr.  Tfiompson,  in  sapport  of  the  1S33. 

Exceptions : 

At  the  time  when  Z.  Hampson  executed  the  Bond 
and  Mortgage-deed,  he  had  received  the  whole  of  the  Scott. 
Tmst-money ;  and  he  had  in  his  hands  5,000  Z.  part  of  it. 
By  getting  the  Fund  into  his  possession,  he  constituted 
himsdf  a  Trustee  of  it.  It  was  ear-marked  as  a  Trust 
Fund :  no  Creditor  could  have  claimed  it.  The  moment 
that  he  assumed  the  character  of  a  Trustee,  this  Court 
would  give  legal  validity  to  all  acts  done  by  him,  which 
he  might  have  been  compelled  to  do.  By  the  Settle- 
ment of  1786,  the  Monies,  until  they  were  reinvested 
in  the  purchase  of  Lands,  were  to  be  laid  out  on 
Government  or  Real  Securities ;  and  Hampson  having 
the  Money  in  his  hands,  and  before  he  dealt  with  it 
gave  a  real  Security  accordingly.  His  assets  were 
iiKTeased  by  the  amount  of  the  Money  for  which  he 
gave  the  Security;  and  his  Creditors  have  had  the 
fiill  benefit  of  it.  As  there  was  a  Legal  and  Equit- 
able obligation  to  do  the  act,  and  a  sufficient  consi- 
deration, it  cannot  be  said  that  the  Deed  was  voluntary : 
therefore  the  evidence  that  Hampson,  when  he  made 
the  Mortage,  owed  Debts  to  the  amount  of  3,000  /. 
or  4,000  Z.,  which  are  still  unpaid,  is  of  no  im- 
portance. 

Sir  John  Filmer,  in  his  Affidavit,  states  that  Hampson, 
in  consideration  of  his  being  indebted  to  him  and  Crilpin 
in  respect  ot  the  6,000  Z.,  agreed  to  execute  the  Bond 
and  Mortgage  to  them ;  and  that  he  executed  the  Bond 
and  Mortgage  in  pursuance  of  such  Agreement  $  and  the 
Deed  recites  that  Hampson  had  so  agreed.  The  mere 
circumstance  that  he  retained  the  Deed  in  his  custody, 

i>3 


EXTOX 

Scott. 
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iS.?.3-  does  not  affect  its  validity.    Lush  v.  Wilkinson  (a); 

Doe  v.  Knight  (Jb). 

Mr.  Knight  and  Mr.  Turnery  for  the  Plaintiffs, 
in  support  of  the  Report : 

There  are  two  questions  in  this  Case :  Ist.  Whether 
the  delivery  of  the  Deed  was  sufficient  to  constitute  it 
a  complete  Deed :  2d.  Whether  it  is  not  void  under 
13  Eliz.  c.  6. 

A  Deed,  although  formally  sealed,  delivered  and 
attested,  may  be  an  Escrow.  Both  the  old  and  the 
modem  Cases  have  decided  that,  upon  all  the  circum- 
stances of  the  Case  taken  together,  it  is  a  question  for 
a  Jury  whether  there  has  been  a  complete  delivery  of  a 
Deed.  Johnson  v.  Baher  (c).  That  Case  proves  that, 
though  nothing  is  said  by  a  Party  to  a  Deed  at  the 
time  of  execution,  be  is  not  precluded  from  showing 
that  it  was  not  finally  executed  as  a  complete  and  per- 
fect instrument.  Murray  v.  Lard  Stair  {d).  If  the 
intention  of  the  Grantor  in  this  Case,  when  he  executed 
the  Deed  and  placed  it  in  bis  Chest,  was  to  retain  it 
in  his  own  power,  the  effect  will  be  the  same  as  if  he 
had  executed  the  Deed  conditionally.  Doev. Knight 
only  shows  that  the  circumstances  of  that  Case  did  not 
warrant  the  conclusion  of  the  Jury.  That  Case  is 
plainly  distinguishable  from  this.  Here  the  Deed  was 
prepared  and  engrossed  by  the  Grantor  himself,  and 
was  executed  by  him  in  the  presence  of  his  Clerk  only, 
(no  Person  intended  to  be  benefited  being  privy  to  it,) 
and  was  kept  by  him  in  his  Chest  till  his  death.     In 

(fl)  5  Ves.  384.  (d)  3  Bam.  &  Cress.  82. 

(6)  5  Bam  &  Cress.  671.        Sr«j)articu1ar]v pages  87, 88. 
(c)  4  Barn.  &  Aid.  440,  ^  ^^^  ^'  J^^./^^- 
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Doe  V.  Knight^  the  Deed  was  delivered  to  a  third  Per-  1833. 

son,  and  placed  out  of  the  control  of  the  Grantor,  with 
a  delaration  that  it  belonged  to  the  Grantee*  Here 
the  Deed  never  was  out  of  the  custody  of  the  Grantor.  qcott 
In  Naldredyi.  GUkam{e\  there  was  no  circumstance 
beyond  the  retainer  of  the  Deed.  The  decisions  in 
Baughtany.  Bougkton  (/),  and  Birch  v.  Blagrave{g), 
proceeded  upon  the  particular  circumstances  of  those 


The  first  Decree  in  this  Cause,  was  the  usual  Decree 
in  a  Creditor's  Suit,  directing  merely  the  common  inqui- 
ries. JFUmer*s  Affidavit  was  carried  in  by  him,  as  a 
mere  ordinary  Creditor,  under  that  Decree.  The  Mas- 
ter, in  his  Report,  stated  the  special  circumstances  of 
the  Claim,  without  comii^  to  any  conclusion  as  to  its 
validity  or  invalidity.  Then  a  subsequent  Decretal 
Order  was  pronounced,  directing,  specifically,  the  MaS" 
ter  to  inquire  and  state  whether  the  Mortgage  and 
Bond  were  valid.  It  is  clear  that  no  such  agreement  as 
k  staled  by  Filmer,  could  have  been  made.  He  does 
not  Bay  that  there  was  any  agreement  with  him,  but 
only  that  it  was  agreed :  and  the  Evidence  proves  that 
there  could  have  been  no  communication  between  him 
and  Hampsou. 

The  Mortgage  Deed  is  very  informally  prepared. 
No  day  of  payment  is  mentioned  in  the  Proviso  for 
Redemption ;  and,  though  there  is  notice  of  the  Trusts, 
no  Power    to  give   Receipts   is  vested  in  the  Mort- 

(e)  1  P.  W.  577.  But  see  the  observations  of  Baylej^  J. 
on  this  Case  m  5  Barn.  &  Cress.  690.     ^  9?^-cy9r^  ^^/. 
(/)  1  Atk.  625.  {$)  Amb.  264. 
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1833.  gagees.    The  5,000  /.  is  made  to  carry  Interest  from  the 

date  of  the  Deed,  although  Hanqnan  was  entitled  to  a 
Life  Interest  in  the  Estates. 


£xTO>i 

Scott. 


By  the  6th  Sect  of  13th  Eliz.,  a  Conveyance  will  not 
be  valid  as  against  Creditors,  unless  it  be  made  band 
fide  and  for  valuable  Consideration.  A  valuable  Con^ 
sideration,  or  bona  fides  alone  will  not  do;  they  must 
both  concur.  Now  here  the  Deed  was  secretly  and 
informally  made,  and  it  contains  a  false  recital.  Twee's 
Case  (A).  Doe  v.  Knight  ( i).  The  Grantor  remained 
in  possession  of  the  Property  comprised  in  the  Mort* 
gage,  and  he  was  in  a  state  of  Insolvency  at  the  time. 
He  did  not  part  with  the  Deed,  but  kept  it  in  his  pos- 
session for  12  years.  A  Court  of  Equity,  therefore, 
would  not  have  compelled  him  to  deliver  up  the  Title- 
deeds  to  the  Mortgagees,  but  would  have  said  that  the 
Deed  was  an  incomplete  instrument.  Dewey  v.  Bayn- 
tun  (k),  Pichstock  v.  Lyster  (Z). 

It  was  said  that  Hampson  did  not  touch  the  Money 
until  he  had  executed  the  Mortgage ;  but  it  appears,  by 
the  Evidence,  that,  before  August  1812,  he  had  possessed 
himself  of  Sums  amounting  to  4,027  /.,  exclusive  of  the 
5,000  /. 

Mr.  Rolfe  and  Mr.  Barber,  appeared  for  Hampson'^ 
Personal  Representatives. 

Sir  E.  Sugden,  in  reply : 

The  Mortgage  Deed  was  not  an  Escrow.  Nothing 
was  to  be  done  to  precede  its  operation ;  but  it  was 

{h)  3  Co.  Rep.  80.  (A)  6  East.  1257. 

(0  See  5  Bam.  &  Cress-         (/)  3  M.  &  S.  371. 
^5* 
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intended  to  operate  from*  its  execution.    Tbe  Proviso  for  1 833. 

Redemption  is  quite  correct :  for  jETao^Mon  was  liable  to 
be  called  upon  to  pay  the  Money  at  any  time,  and, 
therefore,  he  could  not  limit  the  time  of  Payment.  If  Sc^tt 
he  was  not  called  upon,  he,  being  Tenant  for  Life,  had 
the  whole  of  his  Life  to  pay  it.  A  voluntary  Deed  can 
not  be  affected  under  the  13th  Eliz.,  unless  the  Grantor, 
when  he  executed  it,  was  indebted  to  the  extent  of 
insolvency:  here  the  Grantor  continued  in  a  state  of 
solvency  for  12  years  after  be  executed  the  Deed. 

The  Vice-Chancellor  : 

I  take  it  to  be  proved  that  the  Mortgage-deed  was 
sealed  and  delivered  by  Mr.  Hasnpwn  \  and,  therefore^ 
it  is  good,  unless  it  is  shown  dther  that  there  was  fraud 
connected  with  the  execution  of  it,  or  that  it  was  in- 
tended to  be  delivered  as  an  Escrow :  but,  in  the  latter 
case,  there  must  be  circumstances  to  show  that  the 
Deed  was  mtended  to  take  effect  conditionally,  and  not 
absolutely. 

Upon  the  Developement  of  all  the  circumstances  of 
the  Transaction,  there  is  no  circumstance  with  respect  to 
which  this  Deed  can  be  considered  to  have  been  de- 
livered as  an  Escrow:  there  is  no  Evidence  to  show 
that  it  was  not  intended  to  operate,  immediately,  as  a 
security  for  the  5,000  2.  which  Hampsan  had  received. 
The  Law  then  is,  primd  facie,  in  favour  of  the  Ex- 
ceptants. 

With  respect  to  the  recital  that  Hampton  had  agreed 
to  execute  the  Mortgage,  that  recital  is  a  mere  matter 
of  course :  and,  as  he  had  received  the  6,000  Z.,  that 
circumstance  would  justify  the  security;   and,  conse- 
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1833- 


EXTOH 
V. 

Scott. 


quently,  that  mere  recital^  though  it  was  not  founded 
in  fact,  would  not  invalidate  the  Deed.* 

It  appears,  from  the  Master^s  Report  made  in  pur* 
suance  of  the  Decree  on  the  hearing  of  the  Cause,  that 
I  am  not  at  liberty  to  infer  that  Hampson  was  in  a  state 
of  insolvency  at  the  time  when  he  executed  the  Security; 
for  it  appears  that  he  was  then  indebted  to  the  amount 
of  3,000  /.  or  4,000  /.  only.  There  being  then  nothing 
to  show  either  inability  to  grant  the  Security,  or  Fraud, 
here,  I  have  the  fact  that  the  Deed  was  sealed  and 
delivered ;  and  then  I  have  the  authority  of  the  Law  for 
saying  that  the  mere  retainer  of  the  Deed,  will  not 
affect  its  validity. 

Exception  allowed. 


1833: 

36th  February. 

^ ^ ' 

Revocation. 

A  Testator  de- 
vised all  his 
Real  Estates  to 
his  Children 
equally,  and, 
afterwards,  en- 
tered into  Con- 
tracts for  the 
sale  of  his  Es- 
tates, but  died 
before  they  were 

completed.  The  Purchasers  afterwards  abandoned  their  Con- 
tracts, because  they  were  unable  to  procure  a  Conveyance  from 
some  of  the  Devisees  who  were  Infants.  Held  that,  though  the 
Contracts  were  properly  abandoned,  the  Will  was  revoked  as  to  the 
Premises  therein  comprised. 


TEBBOTT  V.  VOULES. 

William  VOULES,  by  his  Will  dated  the  17th 
of  February  1827,  devised  his  Real  and  Personal  Estates 
to  all  his  Children,  except  James  Parker  Voules,  their 
Heirs,  Executors,  Administrators  and  Assigns,  as  Te- 
nants in  Common.  The  Testator  died  in  November 
1828,  leaving  13  Children  him  surviving,  five  of  whom 
were  Infants. 

The  Bill,  which  was  filed  by  his  simple-contract  Cre- 
ditors, in  June  1830,  stated  (amongst  other  things)  that 
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the  Testator,  subsequently  to  his  Will,  had  entered  into 
Ccmlracts  with  <Sfferent  Persons,  for  the  Sale  to  them  of 
the  greater  part  of  his  Estates,  and  which  Contracts 
were  snhsisting  and  binding  at  his  death,  but  none  of 
them  had  then  been  completed.  It  prayed  that,  if  the 
Testator's  Personal  Estate  should  not  be  sufficient  to 
pay  his  Debts  and  Funeral  Expenses,  it  might  be 
declared  that  his  simple-contract  Creditors  were  en- 
titled to  have  such  of  his  Real  Estates  as  were  con- 
tracted to  be  sold,  or  the  Purchase-monies  for  the  same, 
applied  to  mcrease  his  Personal  Estate  for  the  benefit 
of  his  Creditors,  and  that  the  same  might  be  applied 
accordingly ;  and,  if  it  should  appear  that  any  of  the 
Contracts  had  been  abandoned  and  the  Deposit  Monies 
retomed,  that  the  Premises  comprised  in  those  Con- 
tracts might  be  resold,  for  the  benefit  of  the  simple- 
ccmtract  Creditors,  to  increase  the  Personal  Estate. 


1833. 


TSBBOTT 
VOULBS. 


The  Decree  made  on  the  hearii^  of  the  Cause,  di- 
rected the  Master  to  inquire  what  Real  Estates  the 
Testator  was  seised  of,  and  what  Contracts  he  had 
entered  into  for  the  Sale  of  any  and  which  of  his 
Estates,  and  which  of  such  Contracts  were  subsisting 
and  binding  at  his  Death,  and  which  of  the  Purchasers 
were  willing  to  perform  their  Contracts ;  and  which  of 
them  refused  to  perform  their  Contracts ;  and  whether 
any  and  which  of  their  Contracts  had  been  abandoned 
since  the  Te8tator*s  death,  and  by  whom,  and  by  whose 
order  and  authority,  and  whether  they  were,  or  were 
not,  properly  abandoned:  but  the  Decree  was  to  be 
without  prejudice  to  any  question  as  to  whether  any  Con-' 
tracts  entered  into  by  the  Testator^  did  or  did  not  ope- 
rate as  a  revocation  of  his  Will  as  to  the  Premises 
comprised  in  such  Contracts. 
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1833- 


Tebbott 

V. 
VOULES. 


The  Master  found  that  the  Testator  was,  at  his  death, 
seised  in  Fee  of  divers  Real  Estates,  sftbject,  as  to  the 
greater  part  of  them,  to  Contracts,  which  he  had  en- 
tered into  with  different  Persons  subsequently  to  the 
Date  of  his  Will,  for  sale  to  them  of  the  same  as 
thereafter  mentioned :  that,  on  the  25th  of  June  1828, 
the  Testator  caused  various  parts  of  his  Estates  to  be 
put  up  for  Sale,  by  Auction,  in  24  Lots,  subject  to  cer- 
tain Conditions  of  Sale,  by  which  it  was  stipulated^ 
amongst  other  things,  that  the  Purchaser  of  each  Lot 
should  pay  down  immediately,  into  the  hands  of  the 
Auctioneer,  a  Deposit  of  15  /.  per  Cent.,  in  part  of  the 
Purchase-money,  and  sign  an  Agreement  for  payment 
of  the  remainder  on  or  before  the  29th  of  September 
1828 ;  and  that  the  Purchaser  of  each  Lot  should  have 
a  Conveyance  of  the  same,  properly  executed  by  the 
Vendor,  upon  payment  of  the  remainder  of  the  Pur- 
chase-money, and  be  entitled  to  the  Rents  of  the  parts 
let,  and  to  Possession  of  the  parts  in  hand,  on  and 
from  Michaelmas  1828.  The  Master  further  found 
that,  at  the  Auction,  three  of  the  Lots  were  bought  in, 
and  that  the  remainder  were  knocked  down  to  the 
several  Persons  named  in  his  Report;  and  that  they 
paid,  to  the  Auctioneer,  Deposits  in  part  of  their  res- 
pective Purchase-monies,  and  signed  Agreements  for 
payment  of  the  remainder  and  completion  of  their 
Contracts  according  to  the  Conditions  of  Sale;  that 
Abstracts  of  the  Title  were  delivered  to  the  Solicitors 
for  the  several  Purchasers,  within  the  Time  prescribed 
by  the  Conditions  of  Sale ;  but  that,  at  the  Testator's 
death,  none  of  the  Conveyances  were  completed,  al- 
though the  Solicitors  for  some  of  the  Purchasers  had 
prepared  their  Engrossments,  and  others  had  sent  the 
Drafts  for  perusal  by  the  Vendor's  Solicitor,  and  some 
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had  not  completed  the  investigation  of  the  Title;  and         1833. 
that,  upon  the  investigation  of  the  Title,  fhe  Purchasers      ' 
had  objected  that  they  could  not  obtain  a  Legal  Tifle       Tbbbott 
to  the  Entirety,  by  reason  that  several  of  the  Co-de-       Voulbs. 
visees  were  Infants,  and  no  efficient  Conveyance  could 
be  made  by  them  during  their  Mmorities;  that,  in  April  *^'  ^fy'f^' 
18M,  five  of  the  Purchasers  named  in  the  Report,  de-      J 
manded  and  received  back  their  Deposits,  and  refused 
to  perform  their  Contracts,  but  that  6.  JBayliSf  the 
Purchaser  of  Lots  6  &  8,  and  71  Charge^  the  Pur- 
chaser of  the  Lots  7  &  10,  were  both  willing  to  per- 
form their  Contracts.    The  Master  was  of  opinion  that 
all  the  aforesaid  Contracts  had  been  properly  abandoned 
by  all  Parties,   except   the    aforesaid    Contracts   en- 
tered into  with  Baylis  and  George,  who  were  willing 
to  perform  the  said  Contracts,  and  which  he  was  of 
opmion  were  subsisting  and  binding  Contracts  at  the 
Testator's  death ;  and  that  all  1}ie  Deposits  had  been 
properly  returned,  except  those  made  by  Baylis  and 
George. 

Mr.  Treslove  and  Mr.  K.  Parker,  for  the  Plaintiffii, 
said  that  the  Testator's  Estate  was  insufficient  for  pay- 
ment of  his  Debts,  and,  as  he  had  shown  an  intention 
to  ccmvert  his  Real  Estates  into  Personalty,  the  Court 
ought  to  give  his  simple-contract  Creditors  the  benefit 
of  the  Contracts. 

Mr.  Preston,  for  the  Defendant  W.  J.  Voules,  the 
Testator's  heir: 

As  an  the  Contracts  were  entered  into  by  the  Testator 
after  the  date  of  his  Will,  and  were  binding  at  his 
death,  his  Will  was  revoked  as  to  the  Premises  therein 
comprised. 
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1^33. 


Tebbott 

VOULIS. 


[The  Vice-Chancellor :— In  this  Case  the  Testator  had 
so  dealt  with  the  L^al  Estate,  as  to  make  it  impos- 
sible that  the  Contracts  could  be  performed.] 

He  made  his  Will  before  he  entered  into  the  Con- 
tracts; andy  by  those  Contracts,  he  revoked  his  Will. 
It  is  enough  for  me  to  contend  that  he  died  in  such  a 
state  that  there  were  Contracts  binding  upon  him.  An 
Act  of  Parliament  might  have  been  obtiuned  in  order  to 
procure  a  Conveyance  from  the  Infiuits.  Whittaker 
V.  W/iittaher  (a);  Broome  v.  ifonck{b);  Knollys  v.  AU 
cock(c);  Bennett  v.  The  Earl  of  Tankerville(d).  In 
this  last  Case  Sir  W.  Grant,  M.R.  says:  ^^The  ques- 
tion must  now  be  decided,  as  if  it  had  arisen  the  day 
after  Lord  Tankermlle*B  death.  If,  at  that  period,  the 
Will  stood  revoked,  with  regard  to  these  Lands,  by  his 
death,  how  by  any  subsequent  event,  can  that  Devise 
again  become  operative  and  effectual?  Even  if  the 
Contract  had  been  abandoned  in  the  Testator's  life,  I 
very  much  doubt,  whether  that  would  have  set  up  the 
Will  again  without  a  Republication;  but,  being  re- 
voked at  the  time  of  his  death,  by  a  valid,  subsisting 
Contract,  it  is  inmiaterial  to  the  Devisee  what  becomes 
of  the  Land,  his  only  Title  being  gone  by  the  Revocation 
of  the  Devise.*' 

Mr.  Lovat,  for  the  Defendants,  the  Devisees : 

The  Testator,  by  his  own  act,  rendered  it  impossible 

that  the  Contracts    should    be   performed;   and  the 

Master  has  found  that  all  the  Contracts,  except  those 

which  were  entered  into  with  Baylis  and  George,  have 


(a)  4Bro.C.C.  31. 
(A)  10  Ves.  597. 


(c)  5  ¥68.648. 

{d)  i[)  Ves.  see  179. 


Tebbott 

V. 
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been  properly  abandoned ;  the  Will,  therefore,  was  not  1833. 

revoked  as  to  the  Premises  which  were  comprised  in 
any  of  the  Contracts  except  those  with  Baylis  and 
George.    EtJbeck  v.  Wood  (e) ;  Matthews  v.  VenabUs  (/).        y  J^^^ 

The  VlCK-CHAMCftLLOR  : 

In  JEilbeck  y.  Wood,  the  Appointment  of  1811  was 
executed  by  the  Wife,  after  she  had  exhausted  her 
Power.  It  was  mere  waste  paper;  and  no  Interest 
▼ested  in  the  Appointee  under  it. 

The  question  which  has  been  raised  in  this  Case,  is 
quite  settled  by  Bennett  t«  The  Earl  of  TankerviUe. 
If,  at  the  time  of  die  Testator's  death,  the  Contracts 
were  such  that  the  Testator  might  have  enforced  them 
against  the  Purchasers,  or  the  Purchasers  might  have 
enforced  them  against  the  Testator,  the  Contracts  were 
a  RcYocation  of  the  Will. 

Declare  that  die  Contracts  entered  into  by  the  Tes 
tator  for  the  sale  of  his  Real  Estates,  operated  as 
a  Revocation,  in  Equity,  of  the  Devise  of  such  Real 
Estates  contained  in  his  Will,  and  that  the  same  de- 
scended to  the  Defendant  JV.J.  Voules,  as  the  Testator's 
eldest  Son  and  Heir-at-Law.  Decree  the  Contracts 
with  BayBs  and  George,  to  be  carried  into  Execution ; 
and  the  Defendant,  W.  J.  Voides,  the  Hetr-at-Law,  conr 
tenting  to  the  Sale  of  the  rest  of  the  Estates  comprised 
in  the  Contracts,  for  the  payment  of  die  Testator's 
Debts,  let  the  same  be  sold,  and  let  the  Monies  arising 
(rom  the  Sales  be  paid  into  Court. 

(«)  1  Russ.  564.  (/)  3  Bing.  136. 
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1833.  RANDS  V.  PUSHMAN. 

27th  Febniary. 

*        "^^  1  HIS  was  a  Bill  for  an  Account,  against  an  Executor, 

EJ^tums      s^^'^^g  ^   charge  him  with  wilful  default;  and  the 

Master,  in  taking  the  Accounts  directed  by  the  Decree, 

On  the  hearing   j^^d  charged  him  accordingly.     The  Defendant  then 

01  Exceptions  ^        i     -n  1  1^      •        1     -r^ 

to  a  Master's       excepted  to  the  Report ;  and,  upon  hearing  the  Excep- 

Reporty  no  parts  tions,  the  Plaintiffs  were  proceeding  to  read  passages  in 

Z^^  K-  ™T!L   the  Answer  which  had  not  been  read  before  the  Master. 
can  be  read,  ex- 
cept those  which  The  Defendant's  Counsel  objected  to  the  reading  of 

r^^JT^lf*^     those  passages,  saying  that,  on  the  hearing  of  Excep- 

*  tions  to  a  Master^s  Report,  no  passages  in  the  Answer 

could  be  read,  which  were  not  read  before  the  Master; 

that  though,  in  this  Court,  the  Master,  in  his  Report, 

referred  to  the  Answer  generally,  yet,  in  the  Exchequer, 

the  Master  set  out  all  the  passages  in  the  Answer  which 

were  read  before  him. 


The  Vtce-Chancellor  ruled  that  such  passages  only 
could  be  read,  on  the  hearing  of  the  Exceptions,  as  had 
baaa  raad  be&re  the  Master^ 


Mr.  Knight  and  Mr.  BetheU  for  the 


Sir  E.  Sugden  and  Mr.  Griffith  Richards  for  the 
Report. 
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ROBINSON  V.  SMITH.  1833: 

4th  March. 


Witt. 


The  Testator  in  this  Cause  bequeathed  700/.  to 

If.  Smithy  his  Executors,  8ic.   in  Trust  that  he,  his     donstruction. 

EzecutoTSy  8lc.  should  invest  die  same  in  the  usual    -"•'*^""«»» 

Securities,  and  pay  the  Dividends  and  Interest  thereof  Personal  Rtpre- 

to  the  Testator's  Daughter  Sarahy  the  Wife  of  M.  Smith,      ^entatives. 

for  her  separate  use,  for  life,  and,  after  her  Decease,  Testatorbe- 

iu  Trust  that  3f.  Smith,  his  Executors,  &c.  should  pay  queathed  700/. 

the  Trust-monies  to  such  Persons  as  S.  Smith  should  J®  ?*t,^s^^" 

ter  8  Huflband, 
by  Will  appoint,  and,  in  deiault  of  appointment,  to  her  hig  Executorsy 

Personal  Representatives.  &c-  in  trust  to 

pay  the  Interest 

to  his  Daughter, 

Sarah  Smith  died,  in  her  Husband's  lifetime,  without  for  her  separate 

having  made  any  Appomtment  of  the  Fund.    Then  M.  ^^%^^J^ 

Smith  died,  without  having  taken  out  Administration  to  such  persons 

to  his  Wife ;  and,  after  his  death,  one  of  her  Next  of  as  she  should 

Kin  took  out  Administration  to  her,  and  filed  the  Bill  ^^5^^^  d^ault  * 

m  this  Cause,   claiming  the  Fund,  against  the  other  of  Appointment, 

Next  of  Kin  and  the  Executors  of  Jf.  Smith.  ^^  PermmL 

Kepresenta* 

tives.    The 
Mr.  Lovat,  Mr.  Koe,  and  Mr.  Eldertm,  for  the  Daughtw  died 
Plaintiff,  and  the  other  Next  of  Kin  of  the  Wife.  m^el^^^ 

pointment. 
Mr.  Rolfe  and  Mr.  HaU,  for  tiie  Husband's  Executors,  JJ^|^^  Jf^^^to 
signed  that  the  words    "  Personal  Representatives,"  the  exclusion  of 
were  synonymous  with  **  Executors  and  Admmistra-  her  Husband, 
tore,"  and  that,  as  a  Gift  to  A.  for  life,  and,  after  his  ^^^J^J^^  ^ 
death,  to  his  Executors  or  Administrators,  would  give  ^irt^^y 
A.  the  absolute  Interest,  so,  under  the  Trusts  declared 
in  this  Case,  Mre.  Smith  took  an  absolute  Interest  in 
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the  Fund.  Saberton  v.  Skeels  (a)  ;  Anderson  v.  Davy- 
son  (b) :  that  the  question  arose  upon  a  Will,  and  not 
on  a  Marriage  Settlement,  which  was  the  Husband's 
Deed,  and,  therefore,  derc^ted  from  his  Rights,  and 
was  always  to  be  construed  against  him:  that  the 
Testator  could  not  know  who  the  Next  of  Kin  of  his 
Daughter  would  be,  and,  therefore,  could  not  intend  to 
benefit  them. 


The  Vice-Chancellok  : 
The  Husband  and  his  Executors  are  made  Legatees 
of  the  Fund,  merely  as  Trustees.  The  Testator  con- 
sidered that  his  Daughter  might  die,  either  in  the  life- 
time of  her  Husband,  or  after  his  death ;  and,  therefore, 
he  provided  that  the  Husband,  or  his  Executors,  should 
pay  the  Fund.  But  the  Counsel  for  the  Executors 
contend  that  they  are  not  to  pay,  but  to  retain  the 
Fund.  I  am,  however,  of  opinion  that  the  Testator 
intended  to  give,  to  the  Husband,  his  Executors  and 
Administrators,  nothing  but  a  Trusteeship,  and,  con- 
sequently, that  they  are  excluded  from  all  beneficial 
Interest  in  the  Fund  (e). 


(a)  1  Russ.  &  iMyl.  587. 
lb)  15  Ves.  53a,  see  536. 
(c)  See  Baines  v.  Otteiff  1 


Myl.  &  Keen,  465,  and  see 
next  Case. 
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STYTH  V.  MONRO.  »|^; 

23d  July. 


Jane  MONRO,  by  her  Will,  directed  her  Trustees  WUl. 

to  convert  all  her  Real  and  Personal  Estate  into  Money,  jj^^^^?^,. 

and  disposed  of  the  same,  when  so  converted,  as  follows :  

**  I  give  and  bequeath,  unto  every  one  of  my  Uncles,  '^^  ''^^'^.  '*  ^,f " 
Brothers  of  my  late  Father,  20/,  each,  or  their  respec-  \^  ^  yf\\\^ 
tive  Representatives:  I  give  and  bequeath,  unto  every  construed  to 
one  of  my  Aunts,  sisters  of  my  late  Father,  'each  20  /.,  J^^ !!  Secon- 
or  their  respective  Representatives.     And  all  the  rest  text  requiring  it. 
and  Residue  of  the  said  Money  or  Trust  Estate  I  give  ^-^^^^Z 
and  bequeath  as  follows,  (that  is)  I  give  and  bequeath, 
unto  the  respective  Representatives  of  the  Sisters  of  my 
late  Grandfather  E.  Fox,  one  Half-part  or  Share  of  my 
said  Rest  and   Residue  of  Money  or  Trust  Estate, 
namely,  one  Moiety  of  the  said  Half-part  to  the  Repre- 
sentatives of  Bridgetj  Sister  of  my  said  Grandfather, 
the  other  Moiety  to  the  Representatives  of  Elizabeth^ 
Sister  of  my  said  Grandfather ;  and  I  give  and  bequeath 
unto   the  Descendants  of  the  late  James  Atkinson^ 
Brother  of  my  late  Grandmother,  Jane  FoXy  the  other 
Half-part  or  Share  of  my  said  Rest  and  Residue  of 
Money  or  Trust  Estate,  namely,  One-third  of  the  said 
Part  or  Share,  to  the  Representative  or  Representatives 
of  Maryy  Daughter  of  the  said  James  Atkinson ;  one 
other  Third  of  the  said  Part  or  Share,  unto  the  Repre- 
sentatives of  Bettt/ J  Daughter  of  the  said  James  At  kin- 
*o» ;  the  other   remaining  Third   of  the  said  Part   or 
Share,  to  the  1^«>presentatives  of  Joyce,  Daughter  of  the 
ssud  James  Atkinson.'* 

VOL.VI.  E 
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The  Bill  was  filed,  by  the  Administrator  of  the  Tes- 
tatrix with  her  Will  annexed,  (who  was  one  of  her 
Next  of  Kin,)  against  her  Co-heirs  and  certain  Persons 
claiming  to  be  the  Next  of  Kin  of  two  of  the  Sisters  of 
E.  Fox,  praying  that  the  Will  might  be  established, 
the  Trusts  performed,  and  the  Rights  and  Interests  of 
the  Plaintiff  and  all  other  Parties,  to  and  in  the 
Testatrix's  Residuary  Trust  Estate,  ascertained  and 
declared. 


Mr.  Knight  and  Mr.  Simons,  for  the  Plaintiff,  said 
that  it  appeared,  by  the  Context  of  the  Will,  that  the 
Testatrix,  by  "  Representatives,"  meant  "  Descendants.'' 
And, 


The  Vice-Chancellor,  being  of  that  opinion,  referred 
it  to  the  Master,  to  inquire  and  state  how  many  Bro- 
thers and  Sisters  the  Testatrix's  late  Father  had,  and 
whether  they  were  living  or  dead,  and,  if  they  were 
dead,  when  they  respectively  died ;  and  whether  Bridget 
and  Elizabeth,  the  Sisters  of  the  Testatrix's  Grand- 
father, £.  Fox,  and  Mary,  Betty  and  Joyce,  the  Daugh- 
ters of  James  Atkinson,  the  Brother  of  the  Testatrix's 
Grandmother,  Jane  Fox,  or  any  and  which  of  them 
were  living  or  dead ;  and,  if  dead,  when  they  respec- 
tively died,  and  what  Descendants  they  had  respectively 
living  at  .the  Decease  of  the  Testatrix,  and  in  what 
degrees,  and  whether  any  and  which  of  such  Descen- 
dants had  since  died,  and  who  were  their  respective 
Personal  Representatives  (a). 

Mr.  Wilbraham  appeared  for  the  Defendanti* 
(a)  See  th©  preceding  Case. 
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HOARE  V.  PECK. 

18335 

1  HE  Plaintiff  sought,  by  his  Bill,  to  be  compensated,  ■ 

by  the  Defendants,  for  the  Loss  he  had  sustained  on  Pleading. 

the  Sale  of  a  quantity  of  Spices,  which  he  alleged  he  Demurrer. 

had  been  induced  to  purchase  by  the  fraudulent  repre-  ^  tatwns 

Bcntations  of  the  Defendants.     It  appeared,  on  the  face  

of  the  Bill,  that  the  Plaintiff  purchased  the  Spices  in  Where  it  ap- 
%r     1  11,1-  1    1       11       1  T^       1  pears,  on  the 

March  I8269  and  that  he  discovered  the  alleged  rraud  f^ee  of  the  Bill, 

in  July  1829;  but  he  did  not  file  his  Bill  until  February  that  the  Cause 
jggo  of  Suit  accrued 

more  than  six 
years  before  the 

The  Defendants  put  in  a  general  Demurrer.  filing  of  ihe  Bill, 

'^  ^  a  Defendant 

need  not  plead 
Sir  E.  Sugdm  and  Mr.  Teed,  in  support  of  the  De-  the  Statute  of 
murrer,  relied  on  the  Statute  of  Limitations,  and  said  Ku'Tmav^'De- 
that,  if  a  Pkrty  came  into  a  Court  of  Equity  on  the  mur, 
ground  of  Fraud,  the  Court  would  not  relieve  him,  if  he     ^-J"^  ^  ^^^'  ^^^ 
had  discovered  the  Fraud  for  a  considerable  time  before     ^   /a*^-  ^• 
he  filed  his  Bill.  ^^^^    ^  (5-.^ 

Mr.  Pepys  and  Mr.  O.  Anderdon,  in  support  of  the         (  / 

Billy  said  that  the  time  did  not  begin  to  run  until  the 
discovery  of  the  Fraud :  Booth  v.  The  Earl  of  War- 
rbigton(a);  Bright  v.  Eynon{b) :  and  that  the  Statute 
of  Limitations  must  be  taken  advantage  of  by  Plea, 
and  not  by  Demurrer. 


The  Vice-Chancellor  : 
It  is  oompetent  to  a  Court  of  Equity,  in  cases  like 

(a)  4Bro.  P.C.  163.  (fi)  1  Burr.  391- 
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the  present,  to  determine  whether  it  will  itself  interfere, 
or  leave  the  Party  to  his  remedy  at  Law. 

It  appears,  on  the  face  of  the  Bill,  that,  in  1829,  the 
Plaintiff  was  fully  apprized  of  his  Loss ;  and  yet  he 
did  not  file  his  Bill  until  February  1833.  Why,  there- 
fore, should  he  not  be  left  to  his  remedy  at  Law  ?  I 
cannot,  however,  but  think  that  it  has  been  decided 
that,  where  it  appears,  on  the  face  of  the  Bill,  that 
the  Cause  of  Suit  arose  more  than  Six  Years  before 
the  filing  of  the  Bill,  the  Defendant  may  Demur  (c). 


My  opinion  is  that  the  Cause  of  Action  accrued  the 
moment  the  Money  was  applied  in  Payment  for  the 
Goods,  and  that  the  subsequent  Discovery  of  the  Fraud 
has  nothing  to  do  with  it.  ^  .?/4i/^^^^  ^<^^.  tTySafCe^ 
J4^a^  ^^^  Demurrer  allowed. 


18332 
12th  March. 

Will. 
Construction. 

Testator  be- 
queathed the 
remainder  of 
his  Property 
to  his  Sister, 
A.  B.,  to  dis- 
pose of  amongst 
her  Children  as 
she  might  think 
proper.     Held 
that  A,  B.  took 
no  interest  in 
the  Residue. 


BLAKENEY  v.  BLAKENEY. 

Edward  NEWCOME,  made  his  WiU,  dated  the 
26th  of  February  1817,  as  follows :  "  I  give  and  be- 
queath to  my  dear  Mother,  Anna  Maria  Newcame,  the 
entire  of  my  Property  which  I  derive  under  my  Father's 
Will,  or  which  in  any  other  way  I  should  or  shall  be 
possessed  of,  recommending  my  dear  Mrs.  Elizabeth 
Harvey  to  be  amply  provided  for  by  her.  It  is  my  re- 
quest, should  my  Mother  survive  me,  that  she  will  leave 
500/.  a  piece  to  each  of  my  Sister  JeminuC%  three 
Daughters,   and  1,000/.   to  Alum   Blakeney's  eldest 

(c,  See  Foster  v.  Hodj^sou,  19  Vcs.  180;  EarJ  Delorainc 
v.  Browne,  3  Bro.  C.  C.  633,  and  the  Authorities  referred  to 
in  Mr.  Belt's  Note  to  that  Case. 
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Daughter;  500/.  to  Mrs.  £.  Harvey;  and  the  remain- 
der of  my  property  to  my  Sister  Alicia  Blakeney,  to  dis- 
pose  of  amongst  her  Children  as  she  may  tkinh  proper. 

The  Testator  died  in  March  1821,  leaving  his  Mother 
surviving  him.    She  died  in  March  1828. 

The  Bill  was  filed  in  May  1832,  by  the  four  Sons  of 
Thomas  and  Alicia  Blaheney,  all  of  whom  were  adult, 
and  the  question  was  whether  Alicia  Blaheney  took  a 
Life-interest  under  the  Residuary  Bequest  in  the  Testa- 
tor's WiU. 

Mr.  Girdlestone,  jun.,  for  Mr.  and  Mrs.  Blaheney, 
cited  Burrett  v.  Burrell  (a). 

Sir  JE.  Sugden,  Mr.  Jacob  and  Mr.  Blunt,  appeared 
for  the  other  Parties. 

The  Vice-Chancellor  : 

I  confess  it  seems  to  me  that,  by  the  words  of  the 
residuary  Bequest,  no  Interest  is  given  to  Alicia 
BHakeney. 

Declare  that  the  Defendant  Alicia  Blakeney  has  no 
Interest  in  the  Testator's  Personal  Estate. 
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(a)  Amb.  6G0. 
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1833:  NEWTON  V.  LUCAS. 
13th  and  15th 

March.  v-/* 

^ •  Kitty  levy  NEWTON,  by  her  Wm  dated  the 

fFitt.  the  12th  of  August  1823/ devised,  to  Trustees,  all  those 
Construction,  j^^j.  Freehold  Messuages,  Lands,  Tenements  and  Here- 
Testatrix  de-  ditaments,  situate  and  being  in  Denmark-court,  Haydon" 
vised  all  her  square,  Hennage-lane  and  Booker's-gardens,  to  hold  to 
BtTin^^mark'  ^^^^f  their  Heirs  and  Assigns,  upon  Trust,  out  of  the 
court.     She 


Rents,  to  pay  certain  Annuities,  and,  subject  thereto, 

had  five  Houses  ^  hold  the  said  Messuages,   Lands,  Tenements  and 

situate  m  the       __  •     ,.  .      r^  ,  \    ^t      ^ 

Court,  and  Hereditaments   m  Denmark-court  and  Haydon-square, 

another  which     upon  the  Trusts  therein  mentioned. 

fronted  towards 

the  Strand,  and 

formed  one  side 

of  a  covered 

Passage  leading 

to  the  place 

where  the  five 

were  situate, 

and  which  had 


The  Testatrix  was  seised  of  five  Freehold  Houses, 
numbered  15,  18,  19,  21  and  22,  which  were  admitted 
to  be  situate  in  Denmark-court.  She  was  also  seised  of 
another  Freehold  House,  numbered  383,  situate  in,  and 
fronting  towards,  and  having  its  principal  entrance  on 
attached  to  the    the  North  side  of  the  Strand,  and  having  adjoining  to 


back  of  it,  an 
Outbuilding 
abutting  on 
ground  in  Den 
mark'Court. 
Held  that  the 
Five  Houses 
only  passed. 


it,  at  the  back,  an  Outbuilding,  of  much  lower  elevation 
than  the  House,  and  appearing  to  have  been  built  after 
it.  This  Outbuilding  was  used  as  a  Bakehouse,  and 
one  end  of  it  abutted  on  ground  admitted  to  be  in  Den- 
mark-court. A  narrow  way  or  passage,  which  appeared 
to  have  been  made  through  the  ground-floors  of  the 
House  numbered  383  and  the  adjoining  House  num- 
bered 382  in  the  Strand,  and  which  was  covered  by 
parts  of  the  first  floors  of  those  two  Houses,  led,  north- 
wards, fix)m  the  Strand  to  the  place  in  which  the  five 
Houses  were  situate,  and  was  much  narrower  than  that 
place.     The  House   numbered    383,   had    a   side  door 
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(which  was  not  numbered)  opening  into  the  Passage; 
and  the  words,  "  Denmark-court"  were  painted  on  the 
Walls  or  Door-posts  of  the  Houses  numbered  382  and 
383,  at  the  Entrance  of  the  Passive  nearest  the  Strand^ 
and  also  on  the  House  numbered  21,  which  was  next 
beyond  the  Bakehouse. 


56 


1833. 


Newton 

V. 
LuCASk 


All  the  Houses  admitted  to  be  in  Denmark<aurtf 
were  uniform  in  structure ;  but  differed,  in  that  respect, 
firom  the  House  numbered  383,  and  were  greatly  infe- 
rior to  it  in  elevation  and  size. 

The  Houses  numbered  382  and  383,  and  those  to 
which  the  Passage  led,  had  all  formerly  been  one  entire 
Estate ;  and  Numbers  382  and  383  were  described  in 
the  Title-deeds  and  Leases,  and  in  the  Assessments  to 
the  Land-tax  and  Poors'-rates,  as  situate  in  the  Strand, 
and  the  others,  as  situate  in  Denmark^courU 

The  Estate  afterwards  became  joint  Property,  and 
the  Proprietors  having  agreed  to  make  partition,  Num- 
ber 383,  which  was  described,  in  the  Award,  as  situate 
b  the  Strand,  and  Numbers  15,  18,  19,  21  and  22,  as 
in  Denmark-courty  were  allotted  to  the  Person  under 
whom  the  Testatrix  claimed ;  and  Number  382,  which 
was  described  as  in  the  Strand,  and  the  rest  of  the  Houses, 
which  were  described  as  in  Denmarhrcourt,  were  allotted 
to  the  other  joint  Proprietor.  The  Letters  to  and  from 
the  Occupiers  of  Number  383,  were  directed  to  and  dated 
from  the  Strand,  and  they  were  described,  in  Deeds 
and  in  their  Cards  of  Address,  as  being  resident  there. 


The  only  instance  in  which  Number  383  was  differ- 
ently described,  was  in  an  Agreement  which  the  Testa- 
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trix  entered  into,  in  1826,  to  grant  a  Lease  of  tbat 
House  to  W,  Ward,  in  which  it  was  described  as  situate 
in  Denmarh-court'passagey  but  Ward,  who  was  then  in 
the  occupation  of  the  House,  was  described^  in  the 
Agreement,  as  of  the  Strand. 

The  Plaintiff's  Witnesses  represented  Denmark-court 
as  consisting  of  the  Passage  as  well  as  the  place  into 
which  it  opened  on  the  North ;  and  one  of  them  said 
that  all  the  six  Houses  were  known  to  the  Testatrix  as, 
and  called  by  her,  "  Her  Denmark-court  Houses :"  but, 
in  a  Map  or  Plan,  which  they  said  was  a  correct  Map  or 
Plan  of  Denmark-court  and  the  Houses,  Streets  and 
Places  adjacent  thereto,  the  House  numbered  382,  was 
omitted. 


The  Defendant's  Witoiesses  described  Denmark-court 
as  consisting  only  of  the  Place  into  which  the  North 
end  of  the  Passage  opened. 

The  Bill  was  filed  by  Parties  beneficially  interested 
under  the  Will,  against  the  Testatrix's  Heir  and  certain 
other  Persons,  praying  to  have  the  Will  established 
and  the  Trusts  performed. 

The  principal  question  in  the  Cause,  was  whether  the 
House  numbered  383,  passed  under  the  before-men- 
tioned devise. 

Mr.  JPqpys  and  Mr.  fVigram,  for  the  Plaintiffs : 

The  question  in  this  Case,  is  not  between  two  con- 
flicting  Descriptions,  but  between  one  Description  and 
an  Intestacy.  The  House  in  question  might,  with 
equal,  or,  perhaps,  greater  propriety,  be  described  as  in 
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the  Strand ;  but  it  cannot  be  denied  that  the  descrip-  1833. 

tion  in  the  Will  does,  in  some  degree  at  least,  apply  to 

it.    The  House  was  used  as  a  Baker's  Shop ;  and  it  is 

admitted  that  the  Bakehouse  abutted  upon  Denmark-         Lucas. 

court.    The  words  "  Denmark-court*'  were  written  upon 

the  sides  of  Numbers  382  and  383,  at  the  entrance  to 

the  Court  from  the  Strand. 

It  appears,  from  the  Agreement  which  the  Testatrix 
entered  into  with  JVard,  that  she  did  not  describe  the 
House  as  being  in  the  Strand.  If  the  description  is  not 
snfiBcient,  by  itself,  to  pass  the  House,  then,  as  it  is  clear 
that  the  description  does,  in  some  sort  at  least,  apply  to 
it,  the  Evidence  that  the  Testatrix  called  the  Houses  her 
Denmark-court  Houses,  is  admissible.  Miller  v.  7Va- 
ven  (a);  Beaumont  v.  Fell  (b) ;  Selwood  v.  Mildmay  (c) ; 
Price  V.  Page  {d) ;  Hampshire  v,  Peirce  (e) ;  Thomas  v. 
nomas  if). 

Sir  E.  Sugden,  Mr.  Garratt  and  Mr.  Jacob,  for  the 
Defendant,  the  Heir-atrlaw  of  the  Testatrix : 

The  Evidence  that  the  Testatrix  called  the  Houses, 
her  Denmark-court  Houses,  is  not  admissible.  Evidence 
cannot  be  given  to  show  that  the  Testatrix  considered 
Property  not  coming  within  the  description  which  she  has 
used,  as  included  in  it.  Doe  v.  Oxenden  (g).  The  same 
point  was  established  in  Miller  v.  Travers.  You  cannot 
go  into  Evidence  as  to  the  use  of  Langut^  by  a  Testatrix, 

(a)  8  Bing.  244.  (e)  2  Vez.  216. 

(b)  3  P.  W.  141 .  (/)  6  T.  R.  671. 
(0  3  Ves.  306.  (g)  3  Taunt.  147,  and   4 
(d)  4  Ves.  680.  Dow,  6s. 
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contrary  to  its  known  import.  In  the  Title-deeds^  and, 
especially,  in  the  Conveyance  to  the  Testatrix,  and  also 
in  the  Assessments  to  the  Land-tax  and  Poor-rate, 
the  House  in  question  was  described  as  in  the  Strand, 
and  the  other  Houses,  as  in  DenmarhrcourU  The  Persons 
resident  in  the  House,  always  described  themselves  as 
of  the  Strand.  Doe  v.  Greening  (A);  Doe  v.  LyfoTd{i) 
Doe  V.  Pigott  (A).  The  Passage  could  not  be  part  of 
the  Court ;  for  it  was  cut  through  the  ground-floors  of 
the  two  Houses  in  the  Strand :  and,  though  there  is  some 
Evidence  that  the  words  '^  Denmark-court^^  were  written 
on  the  side  of  the  Passage,  yet  that  Evidence  is  not 
clear  or  satisfactory ;  and  we  have  proved  that  the  same 
words  were  written  on  Number  21  in  the  Court. 


Besides,  there  is  sufficient  Property  to  answer  every 
word  in  this  Will :  and,  if  the  Court  cannot  say  that 
it  is  certain  that  this  House  passed,  the  Heir  must  take 
it,  for  he  cannot  be  disinherited  by  doubtful  words. 
Doe  V.  Roberts  (JL)  ;  Doe  v.  Bower  (m). 


Mr.  PepySy  in  reply : 

None  of  the  Cases  that  have  been  cited,  are  appli- 
cable. In  Doe  V.  Oxenden;  Miller  v.  Trovers;  Doe 
v.  Pigott ;  Doe  v.  Bower ;  Doe  v.  Greening ;  and  Doe 
V.  Lyford;  there  was  Property  that  answered  the 
description,  and  other  Property  to  which  it  was  totally 
inapplicable.  Words  of  local  description  were  used, 
and  there  was  Property  to  which  that  description  was 


(A)  3  M.  &  S.  171. 
( f )  4  M.  &  S.  550. 
(*)  7  Taun.  553. 
(/)  5  Bam.  &  Aid,  407. 


(»i)  3  Barn.  &  Add.  453. 
See  Wigram  on  Extrinsic  Evi- 
dence, 54,  et  seq. 
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conecUy  applicable,  but  it  was  totally  inappUcableto  the 
Pioperty  in  dispute;  and,  consequently,  the  evidence 
tendered  went  to  contradict  the  Will.  Doe  v.  Roberts 
is  in  our  favour ;  for  it  shows  that  it  is  not  necessary  to 
use  the  most  correct  description  of  Property,  provided 
words  are  found  which  are  sufficient  to  include  it.  The 
question  is,  whether  the  House  is  so  situated  that  it 
may  have  the  description  of  a  House  in  Denmark-^aurt. 
In  Miller  v.  Trcaoers  there  was  no  description  applicable 
to  the  Property  in  question,  and,  therefore,  it  was  held 
not  to  pass.  If  the  words  which  a  Testatrix  has  used 
in  describing  her  Property,  are  applicable  to  it,  in  some 
sort,  though  incorrectly,  the  Property  will  pass.  Our 
Witnesses  prove  that  the  place  in  question  was  called 
Tknmark-court  down  to  the  opening  of  the  Passage 
into  the  Strand:  they  all  include  the  Passage  as  part 
of  the  Court. 


1833. 


Newton 

V. 

Lucas. 


Great  stress  has  been  laid  upon  the  fact  that  **  Den- 
marircourt'^  was  written  upon  Number  21.  In  every 
Street  of  any  extent  in  London,  the  name  of  the  Street 
is  written  on  the  different  Divisions  of  it.  There  was  a 
break  in  the  Court,  and,  therefore,  the  Name  was 
repeated.  The  Tenant  of  Number  383,  has  been  exa- 
mined as  a  Witness  for  the  Defendants ;  but  they  have 
not  ventured  to  ask  him  whether  "  Denmark-court " 
was  or  not  written  on  the  side  of  his  House.  We  do 
not  deny  that  the  House  was  in  the  Strand,  but  we  say 
that  it  was  also  in  Denmark-court,  Indeed  the  greater 
part  of  the  House  was  in  Denmarkrcourt ;  and  it  is  not 
even  disputed  that  the  Bakehouse,  which  was  attached 
to  the  House,  was  in  the  Court.  Ward  and  the  other 
Tenants  of  the  House,  say  that  they  described  them- 
selves as  of  the  Strand;    but  they  might   also   have 
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1S33.         described  themselves  as  of  the  Court.    A  Person  who 

'        "  lives  in  a  House,  which  is  situate  at  the  comer  of  a 

Newton       Square  and  of  a  Street,  may  describe  himself  as  being 

T     *  either  of  the  Square  or  of  the  Street. 

Lucas,  ^ 

If  the  Testatrix  had  had  no  House  except  the  one  in 
question,  there  can  be  no  doubt,  and  indeed  it  has  been 
admitted,  that  it  would  have  passed ;  and,  if  that  be  so, 
the  Evidence  that  the  Testatrix  called  the  Estate  her 
"  Denmark-court  Houses"  is  admissible.  Wigram  on 
Extrins.  JSvid.  76,  et  seq.  We,  therefore,  submit  that 
there  is  sufficient  in  this  Case,  to  authorize  the  Court  to 
hold  that  the  House  Number  383,  passed  by  the  Devise 
in  question. 

The  Vice  Chancellor  : 

In  this  Case  the  question  is,  what  Property  passed  by 
the  followmg  devise  in  the  Will  of  Kitty  Levy  Newton : 
**  I  give  and  devise  all  those  my  Freehold  Messuages, 
Lands,  Tenements  and  Hereditaments,  situate  and  being 
in  Denmarhrcourtj  HayAmrsquuref  Hennage-lane  and 
Booker^s^ardens.*^ 

It  is  admitted  that  the  Testatrix  had  Five  Freehold 
Messuages  in  Denmark<ourt:  and  she  had  another 
Messuage  with  respect  to  which  the  question  is  whether 
it  was,  in  fact,  situate  in  Denmark-court,  or,  if  it  were 
not  in  Denmarkrcourtj  whether  it  was  not  so  treated, 
by  others  and  by  her,  as  to  be  capable  of  passing,  with 
the  ottier  Five,  under  the  description  of  ''My  Freehold 
Messuages,  Lands,  Tenements  and  Hereditaments, 
situate  in  Denmark-court,*^ 

There  is  no  great  difficulty  in  ascertaining  what  is 
he  rule  of  Law  upon  questions  of  i\\\^  kind.     If  a  Tcs- 
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tator  devises  Property  by  a  description  which  com- 
pletely tallies  with  it,  you  are  not  at  liberty  to  say  that 
some  other  Property  than  that  with  which  the  descrip- 
tion tallies,  passed  by  the  Devise. 

In  Doe  V.  Greening  (a),  the  Testator  gave  all  his 
Messuages,  Lands  and  Tenements  at  Coscomby  in  the 
County  of  Gloucester '^  and  it  was  attempted  to  give 
evidence  that  a  portion  of  his  Property,  called  Farmcott, 
was  formerly  united  to,  and  had  been,  ever  since,  en- 
joyed with  the  Estate  at  Coscomb,  in  order  to  show  that 
it  passed  by  the  Devise.  It  was  nevertheless  held  that, 
inasmuch  as  the  Testator  had  an  Estate  at  Cotcomb, 
Evidence  was  not  admissible  to  show  that,  under  that 
description.  Property  not  at  Coscomb  passed.  But 
where  a  Testator  gives  Property  by  a  description  which 
is  not  strictly  applicable,  Evidence  is  admissible  to  show 
what  be  meant  by  the  words  which  he  has  used.  Thus, 
in  Doe  v.  Roberts  (b),  a  Testator,  who  had,  by  his  Mar- 
riage Settlement,  settled  all  his  Property  in  the  County 
of  Flint,  so  that  he  had  in  himself  the  Reversion  in  Fee 
in  default  of  Issue  by  his  Wife,  by  his  Will,  after 
reciting  the  Settlement  and  that  he  had  no  Issue  by  his 
Wife,  devised  as  follows  :  **  I  give  and  devise  all  the  said 
Capital  and  other  Messuages,  Lands,  Tenements  and 
Hereditaments^  vrith  their  Appurtenances,  in  manner 
and  form  following."  So  that,  in  the  first  place,  there 
was  a  clear  intention  to  pass  all  the  Property  that  was 
comprised  m  the  Settlement.  And  he  then  said  :  '^  That 
is  to  say,  as  concerning  all  that  Messuage  situate  in 
High^treetj  in  the  Town  of  Holywell,  in  the  County  of 
Flint,  wherein  my  Mother  inhabits,  and  nearly  opposite 
the  White  Horse  Inn,  together  with  the  Shop  adjoining 


J  833. 


Newton 
Lucas. 


(a)  3M  &  S.  171. 


(6)  5  Barn.  &  Aid.  407. 
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the  same  Messuage,  and  all  and  every  my  Buildings 
and  Hereditaments  in  the  same  Street,  I  give  and  devise 
he  same  unto  and  to  the  use  of  my  said  Mother,  for  her 
natural  life."  It  appeared  that  the  Testator  had  a 
Capital  Messuage  in  High-street,  which  his  Mother  in- 
habited, and  that  there  was  an  entrance,  under  an 
Archway,  out  of  High-street,  to  a  Court  behind  it,  in 
which  there  were,  on  the  side  of  it  fronting  the  back  of 
that  Messuage,  two  Cottages;  and  the  question  was 
whether  those  Cottages  passed.  It  is  observable  that 
there  was  nothing  to  which  the  words,  *^  and  all  and 
every  my  Buildings  and  Hereditaments  in  the  same 
Street,"  could  apply,  except  the  Cottages,  which  were 
part  of  the  settled  Property ;  and  it  was  held  that  those 
Cottages  did  pass  under  that  description,  though,  in 
strictness,  it  was  not  a  correct  description  of  them. 


In  the  present  Case,  I  have  first  to  consider  whether 
the  words  which  this  Testatrix  has  used,  can  be  held  to 
include  the  Messuage  in  question,  having  regard  to  the 
Evidence  of  one  of  the  Plaintiff's  Witnesses  who  has 
deposed  that  all  the  Six  Messuages  were  known  to  the 
Testatrix,  and  called  by  her  by  the  name  of  her  Denmark" 
court  Houses.  She  has  not,  however,  used  that  name  in 
making  this  devise ;  for  she  has  used  the  terms  **  my 
Freehold  Messuages,  Lands,  Tenements  and  Ueredita* 
ments,  situate  in  Denmark-caurt" 


With  respect  to  the  other  Evidence,  it  stands  thus: 
Several  Deeds,  the  earliest  of  which  is  dated  in  1789, 
have  been  produced,  from  which  it  appears  that  two 
Houses,  described  as  Numbers  382  &  383  in  the  Strand, 
and  several  Houses  in  Denmark-court  all  belonged,  as 
one  property,  to  one  Person  \  and  that  they  afterwards 
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became  joint  Property,  and  a  partition  was  made  by 
which  the  House  Number  383,  which  is  the  subject  of 
the  present  dispute,  was  allotted,  as  a  House  in  the 
Strandy  zlong  with  the  Five  Messuages  which  are  un- 
questionably in  Denmarkrcourty  to  the  Person  under 
whom  the  Testatrix  claimed,  and  that  the  other  portion 
of  the  Property  was  allotted,  by  the  description  of  the 
House  Number  382  in  the  Strand,  together  with  the 
rest  of  the  Houses  in  Denmark-court,  to  the  other  joint- 
owner.  A  Lease  was  made  in  the  year  1799,  by  which 
the  House  in  question  is  described  as  ^'  all  that  Mes- 
suage or  Tenement,  Bakehouse  and  Premises,  situate 
and  being  in  the  Strand,  in  the  Parish  of  St.  Martin's 
in  the  Fields,  in  the  County  of  Middlesex,  with  their  and 
every  of  their  Appurtenances,  Number  383,"  and  that 
description,  it  must  be  observed,  included  the  Bake- 
house as  being  in  the  Strand :  and  an  Assignment  of 
the  same  Premises,  made  in  1808,  contains  precisely 
the  same  description :  and,  in  the  Deed  by  which  the 
Property  was  conveyed  to  the  Testatrix,  Number  383  is 
described  as  in  the  Strand.  Then  the  Testatrix,  herself, 
agreed  to  grant  a  Lease  to  a  Person  of  the  name  of 
Ward,  whose  Evidence  shows  that  he  was  in  the  occu- 
pation of  the  House  at  the  time ;  because  he  states  that 
he  had  lived  in  the  House  for  more  than  22  years,  which 
covers  the  time  at  which  the  Agreement  was  made. 
That  Agreement  was  made  between  Kitty  Levy  Newton 
of  the  one  part,  and  William  Ward,  of  the  Strand,  in 
the  County  of  Middlesex,  Baker,  of  the  other  part,  (but 
he  was  no  otherwise  of  the  Strand  than  as  being  an 
Inhabitant  of  the  House  in  question,)  and  she  agrees 
that  she  will  demise  to  him,  all  that  Messuage  or  Tene- 
ment, Number  383,  situate  and  being  in  Denmark-court- 
passage  in  the  Strand,  in  the  said  County  of  Middlesex. 


i«33. 
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And,  with  respect  to  this  part  of  the  Evidence,  the  fol- 
lowing observation  is  applicable,  which  Mr.  Justice 
Holroyd  makes  in  the  Case  of  Doe  v*  Roberts,  where  he 
is  speaking  of  the  Cottages  which  were  behind  the  High- 
street  :  "  The  only  way  to  these  Cottages  was  through 
the  High'Streety  and  there  was  no  thoroughfare  through 
BaheJumse-lane.  If  there  had  been  an  opening,  from 
the  High-street,  to  these  Two  Cottages  alone,  they 
would  clearly  be  in  the  same  Street."  And  the  learned 
Judge  certainly  seems  to  consider  that  the  Passage 
which  led  to  the  Cottages  from  the  "Street,  might  be 
considered  as  part  of  the  Street  itself. 


Then  there  is  Evidence  produced  which  shows  that 
Denmarhrcourt  ran,  at  right  angles,  from  the  North  side 
of  the  Strand,  and  that  then  there  was  a  turning  in  it, 
so  that  it  was  continued  in  a  line  parallel  to  the  North 
side  of  the  Strand.  And  it  is  proved  that  there  was 
a  covered  Passage  which  led  from  the  Strand  to  the 
place  in  which  the  Five  Houses  which  indisputably  were 
in  Denmark-court,  were  situated :  and  it  is  also  proved 
that,  at  the  Entrance  of  the  Passage,  on  the  East  side  of 
it,  there  was  painted,  '^Denmarh-court,"  and  that,  on  the 
posts  of  the  Door  which  opened  from  the  covered  Pas- 
sage into  the  House  Number  383,  (which  House  formed 
the  West  side  of  the  Passage,)  the  same  words  were 
painted.  Two  or  three  of  the  Plaintiffs  Witnesses  cer- 
tainly speak  of  the  Passage  itself  as  being  part  of  Den- 
mark-court. It  is,  however,  observable  that  the  same 
Witnesses  speak  of  the  Map  that  has  been  produced,  as 
being  a  true  and  con-ect  Map  or  Plan  of  Denmark-court 
and  of  the  Houses,  Streets,  and  Places  adjacent  tliereto ; 
but  that  Plan,  which,  according  to  their  representation, 
is  a  Plan  of  Denmark-court  and  of  the  Houses,  Streets 


Newtok 

V, 
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and  Places  adjacent  thereto,  omits  altogether,  as  one  of  1B33. 

die  Houses  adjacent  thereto,  the  House  Number  382, 
which  was  on  the  East  side  of  the  Passage  ;  and,  conse- 
quently, they  represent  the  Passage  as  being  no  part  of         rue  as 
die  Court 

I  caiuiot  but  think  that  the  weight  of  Evidence  is 
▼astly  in  favour  of  the  fiict  that  Number  383  was  no 
part  of  Denmark-court.  For,  in  addition  to  the  Deeds, 
there  are  the  Rates  and  Assessments  to  the  Land  Tax 
and  the  Poors'  Rates,  (which  are  the  most  authoritative 
declarations  as  to  situation,)  in  all  of  which  there  is  a 
marked  distinction  made  between  Number  383  as  being 
in  the  Strandy  and  the  other  Houses,  which  were  un- 
questionably in  Denmarkrcourt. 

Per  the  purpose  of  determining  whether  a  House  is 
in  one  Street  or  in  another,  the  structure  of  the  Build- 
ings ought  to  be  considered.  The  Houses  numbered 
882  and  383  have  corresponding  roofs,  and  the  backs  of 
them  extend  Northwards.  The  Houses  in  Denmark^ 
court,  which  were  all  uniform  Buildings,  were  of  an 
inferior  description,  and  of  a  different  construction ;  and, 
if  they  had  any  oudet,  it  extended  Westward,  which 
was  in  a  different  direction  from  the  outlet  of  the  other 
two  Houses,  and  the  gable  end  of  the  Southward 
House  in  the  Court,  fronted  the  back  of  the  House 
Number  383,  and  had  its  own  front  turning  towards 
the  East.  If,  therefore,  any  Person  walking  along  the 
Strandf  had  })een  asked  whether  the  House  Number 
383  was  in  the  Strand  or  in  the  Court,  he  would 
have  said  that  it  was  in  the  Strand,  and  not  in  the 
Court 

Vou  VI.  w 
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'  It  is  also  a  remarkable  circumstaoce  that,  notwitb-. 
standing  the  words  **  Denmark-'court,**  were  written  on 
the  side  of  Number  383>  under  the  coTered  Passage^ 
there  is  no  Evidence  to  show  that  the  Door  which 
opened  into  the  Passage,  was  numbered  as  being  23 
in  Denmark-court.  And  I  do  not  think  that  the  Name, 
unaccompanied  by  the  Number,  tends  to  show  that  the 
House  in  question,  was  in  Denmark'-c^urL 

Moreover,  it  was  proved  by  Persons  who  had  lived 
in  the  House,  that  Ae  Letters  and  References  which 
they  received,  were  all  addressed  to  them  as  the  Occu- 
piers of  a  House  in  the  Strand ;  and,  therefore,  it  is 
plain  that  there  must  have  been  impressed,  on  the 
House,  the  character  of  a  House  in  the  Strand ;  so  that 
the  Testatrix,  when  she  spoke  of  her  Houses  in  Denmark- 
court,  did  not,  in  point  of  Law,  describe  this  House. 

When  a  question  is  made,  with  respect  to  a  House 
at  the  comer  of  a  Street  and  of  a  Square,  whether  i| 
belongs  to  the  Square  or  to  the  Street,  the  question 
must  be  deterauned,  (notwithstanding  the  door  may  be 
in  the  Street),  by  ascertaining  whether  the  House  cor- 
responds with  the  Houses  in  the  Street  or  in  the  Square* 
Mr.  Pqnfs  said  that^  if  a  Person  had  a  House  which 
stood  at  the  comer  of  a  Square  and  of  a  Street,  and 
were  to  describe  the  House  either  as  being  in  the 
Square  or  as  in  the  Street,  the  House  would  pass ;  and 
there  can  be  no  doubt  that  it  would.  But  that  is  not 
the  question  before  me :  because  if  this  Testatrix  had 
not  had  the  Five  Houses  in  Denmark-court,  and  had 
devised  her  Messuage  in  Dennmrhrcourt,  thece  is 
sufficient  of  Evidence  in  this  Case,  to  allow  the 
House  number  383  to  pasa.    But,  as  it  is  quite  plain 
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that  Nnmber  aUBa  was  not  Bituate  in  Denmark-court,  and 
as  she  had  Houses  which  would  satisfy  the  description 
which  she  has  used,  fhe  House  Nnmber  383,  cannot 
be  hdd  to  ha^e  passed  by  the  words :  '*  My  Freehold 
HesBuagesy  Landls^  Tenements  and  Hereditaments, 
situate  and  being  in  DimMrk-court,'' 
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16th  March. 
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HASTINGS  w.  HANK 

Frank  ABNEY  HASTINGS,  by  his  Will 

dated  the  23d  of  September  1825,  after  giving  several 

specific  and  pecuniary  Legacies,  gave  the  Residue  of 

his  Property  and  Effects  to  J.  Macdawall,  and  appointed 

him  and  Sir  Edmund  Antrobus,  Executors  of  his  Will.    *  ^  Testator  af- 

,  ter  giving  speci- 

The  Testator,  soon  after  the  Execution  of  his  Will,  ^^  »"<*  pecuni- 

arv  LefiAcics 
sailed  for  Greece,  entered  into  the  service  of  the  Greek  willed  that  A. 

Government,  and  was  appointed  to  the  Command  of  a  and  B.  should 
Greek  Steam  Vessel  of  War,  which   was   called,  m  foy^Nlonlef  ^^* 
EngUsh,  "  Tke  Perseverance/*  and,   in  Greek,  "  JTar-  which  might  re- 

teria.''    Whilst  on  board  this  Vessel  he  wrote,  as  fol-  ""*'"  ^^^'^  ^^' 

count  after 
lows,  on  the  back  of  one  of  the  Sheets  of  a  Duplicate  of  payment  of  his 
bis  Will.  DebU  and  pe- 

cuniary  Lega- 
cies.   TheTes- 
"  On  Board  the  Perseverance  Steam  Vessel,  at  Sea.  tator,  at  the 

—June  20th,  1826.— I  hereby  Revoke  these  my  former  ^dafh^gdeYtl^ 
Dispositions  of  my  Property ;  and  being,  as  I  believe,  had  Money-ac- 
counts sub^ist- 
,?y  ^  /2#«^««^  ing  between  him  and  his  Hankers,  and  othsr  Persons.     Held  that 
y-A  ff  ^  60y-    the  Bequest  did  not  pass  his  Residuary  Estate,  but  only  the  Ba- 
^'i^n^  ^S*^  ^*^  lances  due  on  those  Accounts,  subject  to  the  Debts  and  Legacies. 
:.  u*^.,y'  Ihi*  Court  is  not  bound  by  the  decision  of  the  Ecclesiastical 

J  Court  as  to  the  effect  of  a  Bequest. 
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unable  to  mak6  any  legal  Transfer  or  Legacy  of  my 
Property  from  on  board  this  Vessel,  I  can  only  request 
that  Captain  Edward  Scott,  R.  N.,  the  same  mentioned 
in  my  former  Testament,  may  inherit  my  Books,  Instru- 
ments, Charts,  Maps,  Arms,  and  1,000 Z.  Sterling;  and 
that  George  Finlay,  now  on  Board  this  Vessel,  may  in- 
herit 500  L  Sterling ;  and  that  my  Servant,  A.  Boss, 
may  inherit  all  my  Wearing  Apparel,  Stores,  Wine, 
Plate,  8cc. ;  also  that  Mr.  Nicolo  Kalergy,  Greeks  now 
at  Tinos,  and  Mr.  J.  Hane,  0£Scer  on  Board  this  Vessel, 
may  divide  equally  cmy  Monies  which  may  remain  to  my 
account  after  Payment  of  the  aforesaid  sums  and  my 
Debts. — Frank  Abney  Hastings^  Perseverance  Steam 
Vessel,  at  Sea.  June  20th  1826. — ^The  alteration  in 
favour  of  J.  Hane  and  Nicolo  Kalergy,  8th  August 
1827.    Karteria  Lyra.'' 


On  the  1st  of  June  1828,  the  Testator  died  in  the 
Island  of  Zante,  leaving  the  Plaintiffs,  his  Mother  and 
Brother,  his  Next  of  Kin. 


In  November  1828,  Mr.  Macdowall  proved  the  first 
Will,  the  original  of  which  had  been  left,  by  the  Tes- 
tator, with  Messrs.  Coutts  ^  Co.  his  Bankers.  The 
Probate  was  afterwards  revoked  at  the  Suit  of  the 
Defendant  J.  Hane,  and  Letters  of  Administration  to 
the  Testator,  with  the  second  Will  annexed,  were 
granted  to  him. 

The  Bill  insisted  that  the  residue  of  the  Testator's 
Estate  was  not  disposed  of  by  the  second  Testamentary 
Paper,  and  that  the  Plaintiffs  were  entitled  to  it  as  his 
Next  of  Kin, 
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The  Bill  prayed  for  the  usual  Accouuto  of  the  Teata*  1833. 

tor*6  Estate,  Debts,  &c.;  and  that  it  might  be  declared  '        ^        ' 

that  the  Plaintiffs  were  entitled  to  the  clear  Residue  of  H^stisgs 
his  Estate,  and  that  it  might  be  paid  over  to  them         Hanb. 
according  to  their  respective  rights  therein. 

The  Answer  stated  that  the  Plaintiffs  had  contested 
the  Defendant's  Right  to  the  Letters  of  Administration, 
in  the  Ecclesisatical  Court,  on  the  ground  that  the 
Testamentary  Paper  did  not  dispose  of  the  Residue, 
bat  that  it  was  undisposed  of  and  belonged  to  them  as 
his  Next  of  Kin;  tiiat  the  Defendant,  on  the  other 
hand,  insisted  that  the  Residue  was  disposed  of  by  the 
Testamentary  Paper,  and  that  he,  as  one  of  the  Resi- 
duary Legatees  named  therein,  was  entitled  to  the 
Letters  of  Administration;  that  Sir  J.  NickoU^  the 
Judge  of  the  Court,  decided  that  the  Testamentary 
Paper,  upon  the  true  construction  thereof,  amounted  to 
a  Gift  of  the  Residue  to  the  Defendant,  and,  on  that 
ground,  decreed  that  the  Letters  of  Administration 
should  be  granted  to  him.  The  Defendant  submitted 
that  that  Decision  was  a  Judgment  by  a  Court  of  com. 
petent  jurisdiction  on  the  construction  of  the  Will, 
and  that  the  Judgment  not  having  been  appealed  from, 
it  was  not  competent  to  this  Court  to  question  that 
Decision,  or  to  put,  on  the  dispositions  of  the  Will^  a 
construction  different  from  that  which  had  been  put  on 
them  by  a  Court  to  whose  jurisdiction  such  questions 
properly  belonged. 

By  the  Decree,  it  was  referred  to  the  Master  to  in- 
quire and  state  whether,  on  the  20th  of  June  1826,  the 
8th  of  August  1827  and  the  1st  of  June  1828,  or  at  any 
of  those  times,  the  Testator  had  any  and  what  Money- 

F  3 
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account  subsisting  between  him  and  any  and  what 
Person  or  Persons.     The  Master  found  thai,  on  the 
20th  of  June  1826,  the  8th  of  August  1827,  and  the 
Ist  of  June  1828,  the  Testator  had  a  Money-account 
subsisting  between  him  and  Messrs.  CoiUts  ^  Co.  hb 
his  Bankers  in  England^  and  that,  on  the  8th  of  August 
1827  and  the  Ist  of  June  1628,  he  had  also  a  Money- 
account  Bubsistiiig  between  him  and  the  Creek  Govern- 
m^t,  in  respect  of  his  Disbursements  on  account  of  the 
Vessel,  on  which  account  1,180  L  sterlii^  were  due  to 
him  on  the  1st  of  June  1828  ;  and  that  he  had  also,  on 
the  1st  of  June  1828,  owing  to  him  fiom  the  Greek 
Bank  or  Commission  of  Finances,  474  /•,  fVom  £.  Henoe^ 
iao2,  and  from  D.  Kalergy,  118  2»;  but  the  Master  did 
not  find  that,  besides  such  several  Accounts  aforesaid, 
the  Testator  had,  at  the  respective  times  aforesaid,  any 
other  Money-account  subsisting  between  him  and  any 
other  Person  or  Persons.    It  appeared,  however,  by  the 
State  of  Facts,  that,  on  the  8th  of  August  1827  and  1st 
of  June  1828,  the  Testator  was  entitled  to  4,510  French 
Five  per  Cent.  Rentes,    and  600  2.  Four  per  Cent. 
English  Stock ;  and  that  the  Balances  due  to  the  Testa- 
tator  from   Coutts  §r  Co^  on  the  20th  of  June  1826, 
the  8th  of  August  1827  and  the  Ist  of  June   1828, 
were,    respectively,    92/.  7«.  6<f.,   8l/«  Is.  6  if.  and 
300/.  lis.  lid. 

The  Cause  now  came  on  for  Further  Directions. 

Sir  E.  Sugdetiy  Mr.  Knight  and  Mr.  G.  Richards,  for 
the  Plaintiffs. 

Mr.  Pepys  and  Mr.  Jos.  Russell,  for  the  Defendant, 
contended  that  the  Bequest  to  N.  Kalergy  and  the 
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Defendant  J.  Ham^  wcu»  a  Residuary  Bequest.  Lynn 
V.  Kerridge  {a\  Kendall  ▼.  Kendail  Qji).  They  also 
ndied  on  tbe  Jadgment  proooimced  bjSktJ^hn  NkhoU 
as  being  conclusive. 

Sir  E.  Sujfdm,  in  reply^  referred  to  H^tham  v. 
SutUm  (c.) 

The  Vicb-Chancellor: 

I  do  not  think  that  I  am  bound  by  the  Judgment  of 
Sir  John  Nicholl,  as  I  do  not  know  that  he  had  before 
him  the  circumstances  which  are  found  in  the  Master's 
R€;>ort« 

'  The  question  is  whether  the  Testator  meant  to  give 
the  Monies  that  might  remain  to  his  account,  or  to  give 
the  general  Residue  of  his  Estate.  I  do  not  think  that 
what  Lord  Eldon  says  in  Hotham  v.  Sutton,  bears  on 
this  Case;  for  he  there  speaks  of  the  effect  of  the 
word  *'  Monies/'  where  it  is  found  with  other  words. 
At  the  same  time  it  appears  to  me  that  a  Case  might  be 
put  in^hich  the  word  ''Monies"  would  pass  the 
general  Residue  (jd).  The  question,  however,  is  whe- 
ther it  passes  the  Residue  in  this  Case. 

Now  I  am  bound,  in  putting  a  Construction  on  this 
Will,  to  give  effect  to  every  word  in  it.  The  Testator 
has  not  said  that  Hane  and  Kalergy  may  divide  any 
Monies  which  may  remain,  but  any  Monies  which  may 
remain  to  his  account.  He  had,  at  the  date  of  his  Will, 
some  account;  when  he  made  the  alteration,  he  had 

(a)  West's  Cases,    temp.         if)  15  Ves.  319,  see  327. 
Hardwicke,  173.  (4)  See  Ommanneyw,  Btdch^ 

(J))  4  Russ.  360,  scez^^        ^r,  x  Turn.  \  Russ.  sCo. 
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some  account ;  and  he  had,  at  his  death,  some  account 
which  was  adequate  to  pay  the  Legacies,  and  which, 
for  aught  1  know,  might  be  adequate  to  pay  bis  Debts, 

I  am  bound  to  give  a  meaning  to  the  words,  "  to  my 
Account  :**  and,  therefore,  I  am  of  opinion  that  these 
Parties  are  not  General  Residuary  Legatees,  but  are 
Legatees  of  the  Balance  that  might  remain  to  the 
Testator's  account,  after  Payment  of  his   Debts  and 


Declare  that  Kalergy  and  Hone  are  entitled  to  the 
Surplus  that  may  remain  due  on  the  Accounts  specified 
in  the  Report,  after  payment  of  the  Debts  and  Legacies. 


PIGGOTT  V.  GREEN. 


1833: 
16  March. 

Executor.  A  HE  question  in  this  Case  was  whether  an  Executor^ 

Legacy.  ^j^q  had  neither  proved  nor  acted,  was  entitled  to  a 

A  Testatrix  legacy  given  to  him  by  the  Testatrix  in  the  Cause. 

gave  Legacies 

^oa!%.^^C  '  '^^  following  are  the  Clauses  of  the  Will  in  which 

and,  in  a  subse-  the  Executors  were  mentioned. 

quent  part  of 

her  WilJ,  she  .,  t     •            1   1     •        ,1        1                      ^      ,    ,  *  ■», 

appointed  them  ^  &^^  ^^^  devise  all  and  every  my  Freehold  Mes- 

her  fc-xecutors.     suages,  Lands,  Tenements   and   Hereditaments  what- 

ing  Clauses,^8he  ^^^^^>  ^^  ^'^^  ^*  ^Y  Copyhold  Messuages,  Lands, 
made  Devises  Tenements  and  Hereditaments  whatsoever,  with  their 
"t^  h^^  F^^'^      Appurtenances,  unto  and  to  the  use  of  my  Executors 

tors  thereinafter 

named,"  and  "  to  her  Executors  and  Trustees."    J,  neither  proved 

nor  acted.     Held  that  he  was  not  entitled  to  the  Legacy. 


S- 


^r  -  ^TZ^^^y    <i     «Sfcrf 
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lieieiiiafier  mentioned,  their  Heirs  and  Aflsigns,  in  Trusty          1833. 
&C.&C.  ' ' ' 


''  I  give  and  bequeath  unto  my  said  Executors  and 
Trustees,  their  Executors,  Administrators,  and  Assigns, 
the  Sum  of  3,000/.  of  lawful  English  Money,  upon 
Trust  that  they  my  said  Trustees,  shall  and  do,  &c.  &c. 

'^  I  give  and  bequeath  to  EdwaM  Green,  of  War- 
grave  aforesaid.  Gentleman,  Wtn.  Fisher,  of  Friday- 
street,  London,  Silk  Mercer,  and  Robert  Lawrence,  of 
Reading  in  the  County  of  JBerks,  Linen  Draper,  the 
Sum  of  200/.  Four  per  Cent.  Bank  Annuities,  upon 
Trust  that  they  the  said  Edward  Green,  Wm.  Fisher, 
and  Robert  Lawrence,  or  the  Survivor  or  Survivors  of 
them,  his  Executors  and  Administrators,  do  and  shall, 
from  time  to  time,  &c.  &c. 

"  I  give  and  bequeath  unto  each  of  them  the  said 
Edward  Green,  Wm.  Fisher,  and  Robert  Lawrence, 
the  Sum  of  100  2.  I  give  and  bequeath  to  A.  S.  Morgan 
the  Sum  of  100/.  for  her  absolute  use.  Also  I  give 
and  bequeath  unto  Mr.  R.  Fisher,  of  the  Strand,  the 
Sum  of  100/.  And  also  to  Mrs.  Green,  the  Wife  ot 
the  said  Edward  Green,  the  Sum  of  100  Z. 

''  And,  as  to  all  the  rest,  residue  and  remainder  of 
my  Real  and  Personal  Estate  and  Effects  whatsoever 
and  wheresoever,  not  hereinbefore  disposed  of,  I  give, 
devise  and  bequeath  the  same  and  every  part  thereof^ 
unto  the  said  Edward  Green,  Wm.  Fisher,  and  ^Robert 
Lawrence,  their  Heirs,  Executors,  Administrators  and 
Assigns,  according  to  the  nature  and  quality  thereof 
respectively;  but,  nevertheless,  upon  Trust  that  they 


PlOGOTT 
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the  nid  Siumri  Green,  Wm.  Fisk^r,  and  Robert 
Lawrence,  or  the  Survivors  or  Survivor  of  them.  Us 
-iriogan  Heirs,  Executors  and  Administrators,  do  and  shall  sell 
Q  and  diiq>o8eof  and  convert  the  same  into  Money,  &c.  &c. 

'^  And  I  hereby  nominate,  constitate  and  appoint  the 
said  JEdu^d  Oreeti,  Wm.  Fisher  and  Roiert  Lawrmwe 
Executors  of  this  my  Will." 

The  Defendants,  Green  and  Lmtrence,  the  acting 
Execators,  paid  Fisher  his  L^acy;  but  the  Mastar, 
in  taking  the  Accounts  directed  by  the  Decree,  dis- 
allowed that  Payment^  upon  which  the  Defendants 
«3Eoepted  to  the  Repoitu 

.  Sir  £.  Stagden  and  Mr%  Wakefield,  in  support  of  the 
Exceptions,  said  that  the  Testatrix,  when  she  gave  the 
Legacies  to  the  Executors,  mentioned  them  by  their 
namea.    Cocherell  v«  Barber  (a). 

The  Attorney-General  and  Mr.  Teazle,  in  support  of 
the  Report,  said  that  the  Testatrix  had  united  the 
three  Penons,  whom  she  afterwards  appointed  her 
Executors,  in  one  Bequest.    Stachpook  v.  Howell  (fi). 

The  Vice-Chancellor  : 
I  think  that  the  Master  is  right. 

The  rule  is  that,  where  a  Legacy  is  given  to  an 
Executor,  pritnA  facie,  it  is  given  to  him  for  his  trouble ; 
and,  if^  he  refuses  the  office,  he  is  not  entitled  to  it ;  but 
if  it  can  be  collected,  from  the  whole  of  the  Will,  that 

{a)  Antej  Vol.  I.  p.  aj.  (fi)  13,  Ves.  4»7- 
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4he  I^acj  ms  not  givea  to  him  in  Mspeet  of  the 
Office,  thtthe  wiU  becotiOed  to  it     ^r^^  ^  ^ 

Tiie  Cue  of  CockmXL  n.  Bmhwr  affoids  miiSeieiit 
^edil  mcamstuicai  to  show  diaft  Ae  genonl  mle 
4&1  not  apply.  There  I  should  liave  tliouglit,  ficom  the 
Testator's  wng  the  expreanon  ^  My  Friend  and 
Partner/'  that  it  ought  to  be  taken  that  the  Legacy 
was  giren  to  htm  as  a  Friend  and  Partner ;  and  there 
was  no  Gift,  of  the  same  amoant»  to  all  die  Execatoni. 


1833- 


PlGOOTT 


Tlie  Testatrix,  in  this  Case,  frequently  calls  these 
Legatees  ''her  Executors/'  and  ''her  Executors  and 
Trustees;"  and  she  then  classes  them  together,  fuid 
gires  a  Legacy,  ofth^  same  amomU,  to  each  of  them. 
And,  on  these  grounds,  I  am  of  opinion  that  the  Exe- 
cutor who  did  not  act,  is  not  entitled  to  his  Legacy ; 
and,  consequently,  the  Exception  must  be  ovei^ruled. 


FREEMAN  v.  SIMPSON.  1833: 

17th  March. 
rp  * V— ' 

IHE  Testator  in  this  Cause  gave  a  Legacy  of  300/.         Legacy 

to  his  Daughter;  and  he  devised  a  Messuage,  then  in         Interest. 

his  own  occupation,  and  all  other  his  Real  and  Personal  _   ^  " 

*  Testator  gave  a 

Estate,  to  his  Wife,  for  her  life ;  and,  after  her  decease,  Legacy  to  his 

he  gave  the  Messuage,  subject  to  the  payment  of  and  Daughter,  and 
V  ui       -.k^u    I  *    u-    G      •    r  allhisRealand 

chargeable  with  the  Legacy,  to  his  bon  m  fee.  Personal  Estate 

to  his  Wife, 
and,  after  her  death,  he  gave  his  Real  Estate,  subject  to  the  Le- 
gacy, to  his  Son  in  fee.  The  Wife  survived  the  Testator,  and  af- 
terwards died.  Held  that  the  Legacv,  with  Interest  from  the  end 
of  a  Year  after  the  Testator's  death,  was  raiseable  out  of  the 
Real  Estate,  in  case  the  Personal  Estate  was  deficient. 


Frbbmak 
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1833.  The  Testator  died  leaying  his  Wife  surviving.    She 

afterwards  died;  and,  after  her  death,  the  Bill  ivas 
filed  by  Persons  to  whom  the  Legacy  had  been  assigned, 
Simpson.  ^U^ghig  that  the  Testator's  Personal  Estate  was  in- 
sufficient to  pay  his  Debts,  and  praying  that  the  Legacy, 
with  Interest  from  the  end  of  one  year  after  the  Tes- 
tator's death,  might  be  raised  by  sale  of  the  Messuage. 

The  question  was  whether  Interest  was  payable,  on 
the  Legacy,  from  the  end  of  a  year  aft;er  the  Testator's 
death,  or  from  the  death  of  his  Widow. 

Sir  E.  Sugden  and  Mr.  Wilbraham,  for  the  Plaintiff, 
said  that  the  Legacy  was,  primarily,  a  chaige  on  the 
general  Personal  Estate,  and,  therefore,  must  carry 
Interest  from  the  end  of  a  year  after  the  Testator's 
death.     DaviesT.  Davies^a). 

Mr.  Knight  and  Mr.  Shortland,  for  the  Devisee  of 
the  Messuage  and  Mortgagees  under  him,  said  that 
the  Plaintiff  could  not  have  claimed  the  Interest  as 
against  the  Widow;  for  the  Testator's  intention  was 
that  she  should  have  all  the  Real  and  Personal  Estate 
for  her  life,  and,  consequently,  that  the  Legacy  could 
not  be  payable  till  her  death. 

Mr.  Sinunu,  for  the  Testator's  Personal  Represen- 
tative. 

The  Vice-ChancelloT  said  that  the  Testator's  Personal 
Estate  was,  in  the  first  instance,  answerable  for  the 
Legacy ;  and,  therefore,  that  it  bore  Interest  from  the 
end  of  one  year  after  the  Testator's  death ;  and>  if  the 

(a)  Daniell*s  Rep.  84. 
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Personal  Estate,  was  not  sufficient  to.  pay  the  Testator's 
Debts,  the  Plaintiffi^  were  entitled  to  have  the  Legacy 
and  Interest  raised  by  Sale  of  the  Messuage. 


WILLIAMS  V.  JANAWAY. 

1833: 
The  Plaintiff  filed  a  Replication  before  Trinity  Term     aSth  March^ 
1832,  and,  in  that  Term,  he  served  a  Subpoena  to  rejoin.        Practice 
Xo  step  was  afterwards  taken  by  the  Plaintiff.     On     Nem  Orders. 
Ae  first  Seal   after  HUary  Term  1833,  the  Defendant    ^^^^'^'^^  ^ 

moved  to  dismiss  the  Bill  for  want  of  prosecution.    No  1 

Notice  of  Motion  to  Dismiss  had  been  served  before  The  17th  Order 
the  Replication  was  filed.  H^pi/S! 

cept  m  cases 

Mr.  BetheU,  for  the  Motion,  referred  to  the   17th  where  the  Plain- 
^  •      .  i_   tiff  requires  a 

Order  of  1831,  and  said  that  the  old  practice  in  such  Commission :  in 

a  case,  was  that  the  Defendant  should  set  down  the  other  cases,  the 

Cause  at  his  own  request :  that  that  process  was  very  ^mj^jj^g  un^i, 

tedious ;  for  one  clear  Term  must  elapse  after  the  Term  tered. 

in  which  the  Cause  was  put  at  issue,  and,  in  the  fol-  •.^^*«^^  '^       ^ yj^r- 

bwing  Term,  the   Defendant  might   give  a  Rule  to         y-"^  *^     • 

produce  Witnesses.    Then  another  clear  Term  must  c^-^'^^  ^  //^^^ 

elapse,  and,  in  the  following  Term,  a  Rule  to  pass  Pub-     ^/^  ^  \^,.  J,<^ 

lication  might  be  given,  and,  in  the  Term  following,  the         y^  ./fi*-^ .  Sf^- 

Cause  might  be  set  down. 

The  Vtce-Chancellor  held  that  the  17th  Order  of 
1831,  did  not  apply  except  in  a  Case  where  the  Plain- 
tiff wanted  a  Commission,  and  had  obtained  or  required 
an  order  for  a  Commission  to  examine  Witnesses,  inas- 
much as  the  obligation  to  give  the  Rules  to  produce 
Witnesses  and  to  pass  Publication,  and  to  set  down  the 
Cause,  was  governed  by  the  antecedent  words  "  and 
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1833.  requires  a  Commissioa:''  and,  coftsequeDtlfy  in  Cases 

like    the  present,    the   old    practice   nunained    vnal- 
Williams      .      , ,  v 


Janawav. 


tered  (a). 


(a)  Sie  Aacm*  aate  VoL  V.  p.  497. 


I8t  Apriii 

ConstructwH* 

Scotch 
Scttlcfitcnt* 

By  a  Scotch 
Settlement,  a 
sum  of  Stocki, 
was  settled 
on  the  Hus- 
band and  ^f& 
for  their  fires, 
and;  after  the 
death  of  the 
Survivor,  on 


PEDDIE  V.  PEDDIE. 

Previously  to  the  Marriage  of  the  Defendant 
J.  C.  Peddie  with  JEHiza  Baillief,  both  of  whom  were 
resident  and  domiciled  in  Scotland,  the  following  Agree- 
ment or  Article  of  Settlement,  dated  the  9th  of  Nov. 
1825,  was  entered  into  between  them :  ''  Tt  is  con- 
tracted, agreed,  and  matrimonially  ended  between  the 
Parties  following,  viz.  John  Crofton  Peddie^  Lieutenant 
in  his  Majesty's  21st  Regiment  of  Foot^  on  the  one 
part,  and  Miss  Eliza  BaiUie,  Daughter  of  the  late 
James  BaiUie,  Esq.  on  the  other  part,  in  manner  fol- 
lowing, that  is  to  say,  the  said  John  Crofton  Peddie 
and  ERza  BaUlie  have  accepted,  and  do  hereby  accept 
of  each  other  for  lawful  Spouses,  and  hereby  bind  and 


their  Children, 
and,  faih'ng 

nearest^e^sof  ®^^S®  themselves  to  solemnize  their  Marriage  with  all 

die  Wife :  and    convenient  speed,  agreeably  to  the  rules  of  the  Church. 

she  was  empow-  f^  contemplation  of  which  Marriafi^e,  and  in  considera- 
ered,atanytinie    .         «,r,i'  o.  .11         .i».r 

in  her  life,  and    ^lon  of  the  Settlement  after-mentioned,  the  said  John 

even  on  death-     Crofton  Peddie  hereby  dispones,  assigns,  conveys  and 

or  dispoM  oT      ™*^®8  <>v®r,  to  and  in  favour  of  himself  and  the  said 

the  Stock  to        Eliza  BaUlfe,  in  conjunct  Fee  and  Life  Rent,  for  her 

any  Person  and  tifg  n^nt  use,  allenarly,  and  to  the  Child  or  Children 

in  any  Manner    ,     ,      .  ..    ,      .         1    .  „      . 

she  might  think  ^^  ^^  '^o™  ^^  the  mtended  Mamage,  equally  among 

proper.     Held 

that  the  Power  was  not  intended  to  be  available,  except  in  the 

event  of  there  being  a  failure  of  Children  of  the  Marriage. 
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tbeo,  share  and  shajre  alikei  in  Fee^  aU  wA  amidrjr  W 
whole  Lands,  Heritages^  Debts  and  Suois  of  Moneyi, 
heritable  aad  moveabley.  lying.  M^ney,  Qood^  Geaii, 
and  aU  oth^  heritable  and  m>veable  weans  and  Estate 
Qf  whateier  nataie  or  deiMMainatio»  the  same  may  be 
resting  and  pertaining,  or  sheU  be  res4ing  and.  peitttn- 
ing  to  lum  at  Ae  lima  of  the  dissolution  of  the  Mai^ 
riaga,  togetbec  iwith  all  Chafters,  Disposttionsy  Adjudt^ 
cati<m6>  and  herilabte  and  moTeaUe  Bonds,  Taeks, 
Contracts,  Assignations,  Translations^  Bills,  Pvomiaaory 
Kotes,  and  all  other  Wcits  and  Sectirilies  whatsoever 
heritabte  and  moveable,  made  and  gmQted,.or  that  shall 
be  made  and  granted,  or  wfaieh  cao  anyways  be  inter- 
preted in  his  faTonr  at  the  time  of  the  dissohitioa  of 
the  Marriage,,  with  all  aetion,  diligence  and  executiont 
competent,  or  that  may  be  competent  on  tbe  Pcemises^ 
and  aU  thai  has  fbUowed  or  may  follow  thereupon*    For 
which  causes,  and  on,  the  other  part^  the  said  Mise 
£liza  BaillU  hereby  dispones>  transfers,  assigns,  conv^a 
qnd  makes  over,  to  and  in  fiivour  of  herself  and  the 
said  Join  Croftom  Peddle,  .her  promised  Spouse,  in  case 
he  shall  survive  her,  in  Life  Rent,  fer  his  Life  Rent 
use>  alk^arly,  and  to  the  Child  or  Children  to  be  bora 
of  tbe  intended  Manjage^  equally  among  them,,  share 
awl  share  alike,,  in  Fee;  whom  all'  failing,  to  the  said 
Miza  BuUlie*s  own  nearest  Heirs;  deelaring  always, 
as  ii  ia  heceby  expressly  provided  and  declared,  that 
the  vrndfEUza  BaUUe  slMlihaYe  Jkll power  and  liierU^, 
mti  mch  full  power  and  liberty  is  hereby  expressly  re-- 
served  to  her,  at  any  time  in  her  Ufe^  and  even  an  deaths 
hed^  by  a  Writing  under  her  hand,  or  by  a  Will  or  Set- 
tlement, to  leave  and  bequeath,  or  dispose  of  the  Sum  of 
6,000  /.  Three  pounds  per  Cent:,  Consols  hereinafter  con- 
veyed in  Trust,  and.  the  whole  of  her  means,  Estate 
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and  BflPects,  to  any  person  or  persons,  and  in  any  way 
and  mawMT  she  may  think  proper,  all  and  whole  the  Sum^ 
of  6,000  Z.  Three  per  Cent.  Consolidated  Annuities,  at 
present  standmg  in  the  said  Eliza  BaUlie's  name,  but 
to  be  transferred  into  the  names  of  James  BaUlie,  Esq. 
Charles  Johnston,  Captain  in  the  Royal  Navy,  fVm. 
Peddie,  Esq.  and  Alex.  Hutchinson,  Writer  in  Edin- 
burgh, and  the  Survivors  or  Survivor  of  them,  in  Trust, 
always,  for  the  said  Eliza  BaiUie  and  John  Crofton 
Peddie,  and  the  Child  or  Children  to  be  bom  of  the 
intended  Marriage,  and  the  other  uses  and  purposes, 
before  and  after  expressed,  with  the  whole  Dividends 
to  become  due  theraon  after  the  decease  of  the  said  Miss 
Eliza  BaiUie  and  John  Crofton  Peddie,  or  the  longest 
liver  of  them;  declaring  always  that  it  shall  be  in  the 
power  of  the  said  James  Baillie,  Charles  Johnston, 
William  Peddie  and  Alexander  Hutchinson,  as  Trustees 
aforesaid,  or  the  Survivor  or  Survivors  of  them,  on  being 
required  so  to  do  in  writing  by  the  said  Miza  Baillie 
and  John  Crofton  Peddie^  to  sell  out  of  the  said  6,000/. 
Three  per  Cent.  Consols,  any  Sum  or  Sums  not  exceed- 
ing 2,000  Z.  sterling,  and  to  apply  the  same  in  the 
purchase  of  a  Commission  or  Commissions  in  the  Army 
for  the  Advancement  of  the  said  John  Crofton  Peddie 
in  his  Profession ;  but,  in  the  event  of  the  said  John 
Crofton  Peddie  afterwards  selling  out  of  the  Army  the 
Commission  or  Commissions  so  to.  be  acquired  by  him, 
he  hereby  binds  and  obliges  himself  to  re-invest  the 
said  2,000/.,  out  of  the  Sums  so  to  be  received  by  him 
in  the  Sale  of  such  Conunission  or  Commissions  so 
purchased,  in  the  names  of  the  said  Trustees  before 
mentioned,  or  the  Survivors  or  Survivor  of  them,  for  the 
Purposes  aforesaid  under  the  Declarations  before  writ- 
ten.   And  the  said  John  Crofton  Peddie  and  Eliza 
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BaUUe  bind  and  oblige  themselves,  respectively,  and 
the  Survivor  of  them,  to  aliment,  entertain  and  educate 
the  Child  or  Children  to  be  bom  of  the  intended  Mar- 
riage, suitably  to  their  Station:  and  the  said  John 
CrofUm  Peddie  hereby  nominates  and  appoints  the 
SBid^"}EUza  Baillie,  James  Baillie,  Charles  Johnston, 
WiBiam  Peddie  and  Alexander  Hutchinson^  and  the 
Survivors  and  Survivor  of  them,  to  be  Tutors  and 
Curators  to  the  Child  or  Children  to  be  bom  of  the 
intended  Marriage,  during  their  Minority,  with  all  the 
Powers  conferred  on  Tutors  and  Curators  by  the  Law 
of  Scotland^  declaring  that  the  said  Trustees  and  Tutors 
and  Curators  shall  not  be  liable  for  omissions,  but 
only  each  of  them  for  their  actual  Intromissions :  and, 
fiuther,  it  is  hereby  covenanted  and  agreed  on  by  both 
Parties  that,  although  the  said  Marriage  should  happen 
to  be  dissolved  by  the  death  of  either  Party  within  the 
space  of  one  year  and  a  day  after  the  Solenmization 
thereof,  and  without  a  living  Child  procreated  of  the 
same,  yet  this  present  Contract  and  the  whole  Pro- 
vincms  herein  contained  in  favour  of  the  Husband  and 
Wife  respectively,  shall  subsist  and  continue  in  full 
force  in  favour  of  the  Survivor,  in  the  same  manner  as 
if  the  Marriage  had  subsisted  for  more  than  a  year  and 
day,  or  a  living  Child  had  been  procreated  of  the 
same,  any  Law  or  Custom  to  the  contrary  notwith- 
standing. And  it  is  also  hereby  agreed  that  all  Action 
and  Execution  for  implement  of  the  Obligations  in- 
combent  on  the  said  John  Crofton  Peddie^  shall  pass  at 
the  instance  of  the  said  James  BaUUe,  Charles  Johnston^ 
WaUam  Peddie,  and  Alexander  Hutchinson  as  Trustees 
aforesaid,  or  all  of  them  or  either  of  them.'* 


1833- 
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The  Marriage  was  solemnized,  in  Scotland,  on  the 
Vol.  VL  g 
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1833-  ^  lOth  of  November  1826;  but  the  Trustees  never  exe- 
cuted the  Articles  of  Settlement,  nor  were  the  6,000/. 
Consols  ever  transferred  into  their  names. 


PSDDIB 

Peddib. 


After  the  Marriage,  the  whole  of  the  Stock,  except 
2,285  /.  7  5.  0  d.,  was  sold  out,  at  different  times,  under 
Powers  of  Attorney  jointly  executed  by  the  Husband 
and  Wife ;  and  part  of  the  Proceeds  was  applied  in  the 
Purchase  of  a  Captain's  Commission  for  the  Husband. 

The  Bill  was  filed  by  the  three  Infant  Children  of  the 
Marriage,  praying  that  new  Trustees  of  the  Articles 
might  be  appointed,  that  the  Stock  remaining  unsold 
might  be  transferred  into  their  names,  that  the  Stock 
which  had  been  sold  out  in  breach  of  the  Articles,  might 
be  replaced  by  J.  C.  Peddie,  and  that,  in  the  mean 
time,  the  Dividends  might  be  applied,  during  his  life,  in 
making  good  so  much  of  the  Stock  as  had  been  sold  out. 

After  the  commencement  of  the  Suit,  a  Deed-poll, 
dated  the  8th  of  October  1832,  was  executed  by  Mrs. 
Peddie,  by  which,  after  reciting  the  Articles,  and  the 
Sales  which  had  been  made  of  the  Stock,  she,  in  exercise 
of  the  Power  reserved  to  her  by  the  Settlement,  ap- 
pointed both  the  parts  which  had  been  sold  out  and 
which  remained  unsold,  to  Captain  Peddie,  absolutely. 
Captain  Peddie,  by  his  answer,  claimed  to  be  entitled 
to  the  whole  of  the  Stock,  under  the  Deed-poll^  and  to 
have  the  same  benefit  thereof  as  if  he  had  pleaded  the 
same  to  the  Bill. 

Sir  E.  Suffden,  Mr.  Knight  and  Mn  Sharpen  for  the 
Plaintiffs,  said  that  the  power  to  dispose  of  the  6,000  /. 
Stock,  was  intended  to  take  effect,  only  in  the  event  of 
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there  being  a  failure  of  Children  of  the  Marriage,  and 
that  it  came  in  the  place  of  the  limitation  to  the  nearest 
Heirs  of  Mrs.  Peddie ;  and,  as  there  were  Children  of 
the  Marriage,  the  Appointment  was  inoperative. 

The  Attomey-ffeneral  and  Mr.  O.  Anderdan,  for  the 
Defendants,  said  that  it  was  plain,  from  the  language  of 
the  Articles,  that  Mrs.  Peddie  was  empowered  to  dis- 
pose of  the  Stock,  at  any  time,  or  in  any  manner,  and 
that  that  Power  overrode  all  the  antecedent  limitations 
in  the  Articles. 

The  VICE-CHANCELLOR  : 

I  do  not  understand  it  to  be  contended  that,  by  the 
Law  of  Scotland,  there  is  any  settled  meaning  of  the 
words  by  which  the  Power  in  question  is  given ;  and, 
therefore,  I  shall  construe  these  Articles  in  the  same 
manner  as  I  should  construe  an  English  Settlement, 
that  is,  so  as  to  make  the  whole  consistent. 
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Now  the  last  Power  in  the  Articles,  is  utterly  incon- 
sistent with  the  notion  that  the  Wife  had  a  general 
Power  to  dispose  of  the  whole  Fund :  and  my  opinion 
is  that  the  Power  to  appoint  the  6,000/.  Stock,  cannot 
be  exercised,  except  in  the  event  of  there  being  a 
failure  of  Children  of  the  Marriage. 

Declare  that  the  Plaintiffs  are  entitled  to  have  the 
sum  of  6,000  /.  Stock  invested  and  secured,  in  the  names 
of  Trustees,  upon  the  Trusts  of  the  Articles,  subject  to 
the  Proviso  therein  contained  :  that  the  Power  to  appoint 
the  6,000  L  Stock,  will  only  become  available  in  the 
event  of  failure  of  Children  of  the  Marriage ;  that  the 
Appointment  made  by  the  Deed-poll  of  the  8th  October 
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1832,  is  inoperative:  and  that  the  Defendant  J.  C. 
Peddie  is  entitled  to  have  the  benefit  of  the  Proviso  in 
the  Articles  mentioned,  respecting  the  purchase  of  a 
Commisnon  or  Commissions  in  the  Army  for  his  ad"* 
vancement  in  his  Profession.  Order  the  Defendants 
Peddie  and  Wife,  to  transfer  into  the  name  of  the 
Accountant-general,  in  Trust  in  this  Cause,  to  an  account 
to  be  intituled  ''  On  the  Trusts  of  the  Marriage  Arti* 
des  of  the  0th  day  of  November  1826,"  the  sum  of 
2,286  /.  7  8.  9d,  Bank  Three  per  Cent.  Annuities,  now 
standing  in  the  name  of  the  Defendant  Eliza  Peddie^ 
such  Sum  to  be  taken  as  part  of  the  6,000/.  like  An- 
nuities. Order  that  the  Defendant  J.  C  Peddie  do 
receive  the  Sum  of  68  /.  lis.  2d.,  the  amount  of  the 
Dividends  which  are  now  due  in  respect  of  the 
2,286/.  Is.  9d.  Stock,  and  pay  the  same  into  the 
Bank  with  the  privity  of  the  Accountantrgeneral,  to  be 
there  placed  to  the  credit  of  the  Cause,  to  an  Account 
to  be  intituled  *'The  Dividend  Account."  Order  that 
the  same,  when  so  paid  in,  and  all  accumulations  of 
Dividends  be  laid  out  in  the  purchase  of  Bank  Three 
per  Cent.  Annuities,  in  the  name  and  with  the  priyity  oi 
the  Accountant-general,  in  Trust  in  this  Cause,  the  like 
Account  Order  the  Plaintiff's  Costs  to  be  taxed,  and 
the  amount  raised  out  of  the  2,286  /.  7  <#  0  d.  Stock. 
Order  that  the  Dividends  to  accrue  due  thereon  until 
such  Sale,  and  on  the  residue  after  such  Sale,  and  all 
accumulations  of  Dividends,  be,  from  time  to  time,  laid 
out  in  the  purchase  of  Bank  Three  per  Cent.  Annuities, 
in  the  name  and  with  the  privity  of  the  saidAccoimtant- 
general,  in  Trust  in  this  Cause,  to  the  Account  intituled 
"The  Dividend  Account."  Declare  that  the  Defend- 
ant, J.  C.  Peddie,  Ls  bound  to  make  good  so  much  of 
the  difference  of  the  6,000  /.  and  2,286/.  Is.  9d.  Stocky 
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as  shall  not  have  been  properly  applied  in  the  purchase 
of  a  Conunisaion  or  Commissions  puiBuant  to  the  Arti- 
cles. Refer,  it  to  the  Master  to  inquire  and  state  what 
sum  or  sums  of  money  have  been  properly  appUed  in 
the  purchase  of  such  Commission  or  Commissions,  and 
how  much  of  the  Stock  sM  out  was  necessary  to  raise 
idiat  the  MatUr  shall  find  to  have  been  so  applied. 
Order  the  Master  to  give  credit,  to  the  Defendant 
J.  C.  Peddie,  for  so  much  Bank  Annuities  as  he  shall 
find  was  necessary  to  be  sold  for  that  purpose,  and  to 
ascertain  and  state  the  amount  of  the  deficiency,  and 
that  the  Defendant  J.  C.  Peddie  do  transfer,  into  the 
name  and  with  the  privity  of  the  Accountant-general  in 
Trust  in  this  Cause,  to  the  Account  **  On  the  Trusts  of 
the  Marriage  Articles,"  so  much  Bank  Three  per  Cent 
Annuities  as  the  Master  shall  certify  to  be  the  amount 
of  the  deficiency.  And,  it  being  alleged,  by  the  Answer 
of  the  Defendants  Peddie  and  Wife,  that  the  Defendants 
James  BaUUe,  Charles  Johnston,  IVUliam  Peddie  and 
Alexander  Hutchinson,  decline  to  accept  the  Trusts  of 
the  Articles,  and  that  they  are  resident  out  of  the  Juris- 
diction of  the  Court,  declare  that  proper  Persons  ought 
to  be  appointed  Trustees  of  the  Articles  in  their  room. 
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is't  Ajril.  BARTRAM  v.  WHICHCOTE. 


Vendor  and  J^HN  MANNERS,  Esquire,  by  his  Will  dated 

Purchaser.  the  13th  of  September  1791,  devised  to  Trustees  and 

Title.  their  Heirs,  all  his  Lands  and  Hereditaments  at  Osbrnndtf, 

^J^^%nJl,  and  also  all  other  Lands  and  Hereditaments  of  which  he 


and  Exchange, 


had  power  to  dispose  by  his  Will,  in  Trust  to  convey^ 


a  P\)weT^  Safe  ^^^^®  *^^  assure  the  same,  from  and  after  his  decease,  to 
and  Exchange,  the  use  of  his  eldest  Son,  William  Manners,  and  his 
may  pay  Money  Assigns  for  life,  with  remainder  to  Trustees  to  pre- 
Exchanee  al-  serve  contingent  Remainders,  with  remainder  to  the  use 
though  they  are  of  the  first  and  other  Sons  of  William  Manners,  succes- 
^otjxfre^sly      gj^^j     ^  t^jj  i^^,^  ^j    ^^  ^^^  ^f  g^^l^  Is        ^o  the 

authonzed  80  to  \       .     ^  .        ,  ,  i^      i-         j    i^       . 

do.  uses  theremafter  mentioned :  and  he  directed  that  the 

Settlement  to  be  made  in  pursuance  of  his  Will,  should 
contain  a  Proviso  and  Declaration  that  it  should  be  law- 
ful for  the  Trustees  thereof  for  the  time  being,  at  any 
time  or  times  thereafter,  at  the  request  and  by  the  direc- 
tion of  the  Person  or  Persons  who,  by  virtue  of  the  limi- 
tations contained  in  such  Settlement,  should,  for  the 
time  being,  be  entitled  to  the  Rents  and  Profits  of  the 
said  Hereditaments,  and  testified  as  therein  mentioned, 
to  dispose  of  and  convey,  either  byway  of  absolute  Sale, 
or  in  exchange  for  or  in  Ueu  of  other  Hereditaments  to 
be  situate  in  England,  all  or  any  part  of  the  Estates  so 
directed  to  be  settled,  and  the  Inheritance  thereof  in  Fee 
Simple,  to  any  Person  or  Persons  whomsoever,  for  such 
price  or  prices  in  Money,  or  for  such  equivalent  or  re- 
compense in  Manors,  Lands  or  Hereditaments,  as  to  the 
Trustees  should  seem  reasonable ;  and  that,  for  the  pur- 
pose of  effectuating  such  Dispositions  or  Conveyances, 
but  not  for  any  other  purpose,  it  should  be  lawful  for  the 
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Trustees^  with  sach  consent  and  approbation  as  therein 
mentioned,  by  any  Deed  or  Deeds,  to  be  executed  and 
attested  as  therein  mentioned,  to  revoke,  determine  and 
make  void  all  and  every,  or  any  of  the  Uses,  Trusts, 
Powers  and  Provisoes  in  and  by  such  Settlement  to  be 
limited,  declared  and  expressed  of  or  concerning  the 
Estates  therein  to  be  comprised  or  any  part  thereof,  and, 
by  the  same  or  any  other  Deeds  or  Deed,  Instruments  or 
Instrument  in  writing,  to  limit,  declare,  direct,  or  appoint 
any  Use  or  Uses,  Estate  or  Estates,  Trust  or  Trusts  of  the 
same  Estates,  or  any  part  or  parts  thereof,  which  it 
should  be  thought  necessary  or  expedient  to  limit,  de- 
clare, direct  or  appoint  in  order  to  effectuate  such  Sales, 
Dispositions  and  Conveyances ;  and  also  a  Clause,  Agree- 
ment or  dedaiation  that  the  Trustees  should  settle  and 
assure,  or  cause  to  be  settled  and  assured,  as  well  the 
Hereditaments  so  to  be  purchased,  as  the  Hereditaments 
to  be  received  in  exchange,  to,  upon  and  for  the  same  uses, 
trusts  and  purposes,  and  with,  under  and  subject  to  the 
same  Powers,  Provisoes,  Conditions  and  Agreements  as 
were  thereby  directed  to  be  limited,  expressed,  declared 
and  contained  of  and  concerning  such  of  the.  Heredita- 
ments to  be  comprised  in  such  Settlement,  which  should 
be  so  sold  or  given  in  exchange. 


' ^ ' 

Bart HAM 

V, 

Whichcote. 


The  Testator  died  in  1792. 


By  Indentures  of  Lease  and  Release  of  the  8th  and 
9th  of  April  1793,  William  Manners,  who  had  then  be- 
come Sir  JVilliam  Manners,  Bart.,  ratified  and  confirmed 
bis  Father's  Will,  in  order  to  avoid  the  expense  of 
proving  it  in  Chancery ;  and  he  and  the  Trustees  made 
a  settlement  of  the  devised  Estates,  conformable,  in  every 
respect,  to  the  directions  of  the  Will. 
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Bartbah 

V. 

Whichcote. 


'  One  of  the  Trustees  having  died^  Charles  Butler,  Esq. 
was  appointed  a  Trustee  in  his  jiace. 

In  April  1824,  the  Trustees,  at  Sir  W.  Manners^s  re^ 
quest,  agreed  with  Robert  Bartram,  that  the  OAoumh/ 
Estate  should  be  appointed  and  released  to  him  in  ex- 
change for  certain  Lands  at  Bvchmnster  and  Sanntonj 
in  Leiceetershiref  of  which  he  was  seised  in  Fee,  and  for 
600  /.  to  be  paid  to  him,  by  the  Trustees,  out  of  the 
Monies  in  their  hands  under  the  Trusts  of  the  Will,  for 
equality  of  exchange.  And,  accordingly,  by  Lease  and 
Release,  of  the  21st  and  22d  of  January  1828,  JSor^nfii 
conveyed  his  Lands  at  Buckminster  and  Sawston,  to  such 
uses,  upon  such  Trusts,  for  such  intents  and  purposes,  and 
with,  under  and  subject  to  such  Powers,  Provisoes,  Con* 
ditions  and  Agreements  to,  upon,  for,  or  with,  under  and 
subject  to  which  the  same  ought,  as  Hereditaments 
received  in  exchange  under  an  exercise  of  the  Power  of 
Exchange  contained  in  the  WiU  ofJohn  Manners  and 
the  Indenture  of  the  0th  of  April  1703,  to  stand  and  be 
limited  and  settled,  in  exchange  for  the  said  Premises 
agreed  to  be  exchanged  for  the  same :  and  the  Release 
contained  a  Proviso,  that  if  Bartram,  his  Heirs,  or  As- 
signs, should,  without  bis  or  their  default,  be  evicted  from 
or  disturbed  in  the  possession  of  the  Premises  intended 
to  be  appointed  and  conveyed  in  exchange,  it  should  be 
lawful  far  him  and  them  to  enter  into  the  Hereditaments 
and  Premises  thereby  conveyed  in  exchange,  and  that 
the  same  Hereditaments  and  Premises  should,  thence^ 
forth,  be  to  the  same  uses  as  if  the  now  stating  Inden- 
tures had  not  been  made. 


Bartram,  by  his  Will  dated  the  14th  of  January 
1828,  after  reciting  the  Agreement  with  the  Trustees, 
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deyiaed  all  his  Lwids,  Tenements  and  Hereditaments 
situate  at  JBuchminster  and  Sawgian,  and  also  the  Fann, 
Lands  and  Hereditaments  situate  at  Oabtmmly,  agreed 
to  be  taken  by  him  in  exchange  from  the  Trustees,  to 
the  Plaintiffs  in  Fee,  in  Trust  to  perform  the  Agreement, 
and,  for  that  purpose,  he  directed  that  the  Plaintiffs 
shoold  convey  and  assure  the  Hereditaments  and  Es- 
tates aitnate  at  Saiwiiim  and  Buekminster,  to  the  Tms» 
tees  of  the  Settlement,  in  exchange  for  the  Hereditaments 
and  Estate  situate  at  Osbaumlyf  and  that  the  last» 
mentioned  Hereditaments  and  Estate  situate  at  0<- 
ioumfy,  should  be  conveyed  to  the  Plaintiffs  their 
Heirs  and  Assigns,  and  that  the  same  should  be  subject 
to  the  same  Trusts  as  he  should  therein  declare  as  to 
his  Hereditaments  and  Real  and  Personal  Estates ;  and, 
he  directed  that  his  Trustees  should,  as  and  when  they 
should  think  proper  and  conyenient  after  his  decease, 
absdntely  sell  and  dispose  of  his  said  Hereditaments 
and  Real  Estates,  and  collect,  get  in  and  convert  into 
Money  his  Personal  Estate,  and  dispose  of  the  Money 
to  arise  therefrom  in  manner  therein  mentioned. 


1833. 


Bartram 


Whichoots. 


Bartram  died  on  the  2mh  of  March  1828. 


By  Lease  and  Release  and  Appointment  of  the  1st 
and  2d  of  September  1828,  after  reciting  that  the  Plain* 
ti£b  had,  in  exercise  of  the  Trusts  reposed  in  them  by 
Bartram*^  Will,  and  for  carrying  into  effect  the  ex- 
chai^,  required  the  Trustees  of  the  Settlement  to  con- 
vey the  Oibcfurnly  Estate,  and  to  pay  6002.,  agreed  to 
be  paid  by  way  of  equality  of  exchange,  to  them,  and 
that,  in  pursuance  of  the  Agreement  for  the  exchange, 
Chaarles  Butler  had  paid  to  the  Plaintiff  C.  Bartram^ 
out  of  the  Trust-monies  in  his  hands,  the  sum  of  600/., 
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by  way  of  equality  of  exchange;  the  Estate  at  Os^ 
baumly  was  appointed  and  conveyed  by  the  Trustees  of 
the  Settlement,  and  by  Sir  W.  Manners,  to  the  Plaintiflb 
in  Fee,  upon  and  for  the  Trusts  and  purposes  declared 
by  Bartram's  Will. 

On  the  29th  of  November  1830,  the  Plaintiffs,  in  per- 
formance of  their  Trusts,  agreed,  with  the  Defendant, 
to  sell  to  him  part  of  their  Testator's  Estates,  including 
the  Estate  at  Osbaurnly,  for  12,600/. 

The  Defendant  having  refused  to  perform  his  Agree- 
ment, the  Bill  was  filed  to  compel  a  Specific  Perform- 
ance. 


The  Defendant,  in  his  Answer,  said  that  he  had  no 
objection  to  the  Plaintiffs'  title,  except  that  the  exchange 
made  by  R.  Bartram  with  the  Trustees  of  the  Settle- 
ment, and  so  carried  into  effect  as  before  mentioned,  was 
not  good  and  valid,  and,  therefore,  the  Plaintiffs  had 
no  Title  to  the  Oshoumly  Estate :  that  the  grounds  upon 
upon  which  he  insisted  that  the  exchange  was  not  valid, 
and  had  not  been  legally  and  effectually  carried  into 
effect,  were  that  the  power  of  exchange  did  not  autho- 
rize the  gift  of  any  Money  for  equality  of  exchange,  and 
that  the  Exchange  was  made  with  Robert  Bartram^ 
and  that  he  performed  his  part  of  it,  while  the  exchange, 
or  the  conveyance  to  perfect  it,  was  made  to  the  Trus- 
tees of  his  Will :  that  an  Exchange,  to  be  valid,  ought 
to  be  completed  by  and  between  the  same  Persons  or 
Parties,  and  not  by  one  Party  and  the  Representatives 
of  the  other  Party:  that  he  was  satisfied  with  the  Tide, 
except  in  respect  of  the  question  so  raised  by  him  as  to 
the  validity  of  the  exchange.    And  he  submitted  that 
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tlie  Exchange  was,   under  the  circumstances   before  1833. 

mectioned,  not  authorized,  and  that  it  had  not  been  '        '        ' 

legally  and  effectually  carried  into  effect;  and  Uiat  the  Bartkam 
Plaintiffs  had  not  a  good  Title  to  the  Othoumly  Estate. 


Whichcote. 


Sir  £.  Sugden  and  Mr.  Barbery  for  the  Plaintiffs : 

The  Purchaser  objects  to  complete  his  purchase,  on 
the  ground  that  the  Trustees  of  the  Settlement  of  April 
1703,  (though  they  had  a  Power  of  Sale  and  Exchange) 
had  no  power  to  give  money  for  owelty  of  exchange. 

Two  Estates  exactly  of  equal  values,  can  never  be 
met  with,  and,  therefore,  it  is  incident  to  the  Power, 
to  receive  Money  tor  owelty  of  exchange.  By  the 
Common  Law,  Money  may  be  received  for  owelty  of 
partition.  The  Trustees  who  paid  the  600/.,  had  a 
Power  of  Sale :  that  Sum,  therefore,  must  have  arisen 
from  the  Sale  of  part  of  the  settled  Estates.  Doe  v. 
FresUm  (a). 


Mr.  Preston  and  Mr.  Lynch,  for  the  Defendant : 

This  is  quite  a  novel  Case,  both  in  point  of  practice 
and  of  decision.  The  transaction  was  partly  a  pur- 
chase, and  partly  an  exchange.  Powers  must  be 
strictly  pursued ;  and  the  Parties  in  whom  a  Power  is 
vested,  can  do  only  what  the  Power  authorizes.  Here 
the  Trustees  of  the  Settlement,  were  not  authorized 
to  pay  any  Money  for  owelty  of  exchange. 

Under  an  exchange,  each  Party  must  have  a  right 
of  re-^ntry  on  eviction :  but,  in  this  Case,  if  eviction 
takes  place,  the  whole  600/.  will  be  lost. 

(a)  7  B.  &  Cress.  3ga 
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Sartram  died  before  the  transaction  was  completed ; 
and,  if  an  exchange  is  not  perfected  in  the  lifetime  of 
both  Parties,  it  is  void  (b). 

The  Vice-Chancellor  : 
There  is  no  objection  to  this  transaction  in  principle. 

The  exchange  in  this  Case,  was  not  an  exchange  at 
Common  Law,  nor  is  it  subject  to  the  same  rules. 

The  remedies  which  the  Parties  have  in  case  of 
eviction,  are  not  the  same  as  the  Common  Law  gives, 
but  are  provided  by  the  Covenants  in  their  Convey- 
ances. If  either  of  the  Parties  to  an  exchange  at 
Common  Law,  aliens  the  Land  taken  by  him  in  ex- 
change, his  right  of  re-entry  is  destroyed  (c). 

No  analc^,  therefore,  exists  between  a  transaction 
like  the  present,  and  an  exchange  at  Common  Law; 
and  the  fact  that  Mr.  Bartram  died  before  the  Convey- 
ance to  him  was  executed,  does  not  affect  the  Case. 

As  the  600  L  has  been  paid,  and  the  Lands  have  been 
conveyed  to  his  Trustees,  I  am  of  opinion  that  they  have 
a  good  Title,  and,  consequently,  the  Purchaser  is  bound 
to  complete  his  purchase. 


(h)  Co.  Lit.  50  b.     (c)  Bustard's  Case  ,  4  Co.  Rep.  121. 
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GARDNER  v.  HATTON.  1833: 

2d  April. 

Philip  Gardner,  by  his  wm  dated  the  9th  of    ""7""^ — ' 

September  1822,  devised  certain  Real  Estates  to  his  Son,  %^^  Legacy. 

Phhp   Thomas  Gardner,  (the  Plaintiff)  for  his  life,  «lL 

and  then  expressed  himself  as  follows :  *'  Also  I  give  Testator  be- 

and  devise  the  Interest  of  the  sum  of  26,183/.  10^.  2<f.  Secured  ou^ 

Stocky  standing  in  my  name  in  the  lliree  per  Cent.  Con->  Mortgage  of  an 

sols,  also  I  give  and  devise  the  Interest  of  7,000/.  se-  p*"^«  *^  ^' 
-*  belongmg  to 

cured  on  Mortgage  of  an  Estate  at  Worstead,  in  the  R.  T.    The 

county  of  Norfolk,  belonging  to  Mr.  Robert  Tuck,  also  7.ooo/.  and  in- 

I  give  and  devise  the  Interest  of  0,000/.  now  secured  on  ceived  after  the 

Mortgage  of  an  Estate  at  Conway  in  the  County  of  date  of  the  Will, 

Carnarvon,  belonging  to  the  late  Holland  Williams,  J^^^.J^a  Jn?on 

Esquire,  also  I  give  and  devise  the  Interest  of  6,000  /.  his  account, 

now  secured  on  Mortgage  of  an  Estate  at  Carreglwyd  and,  immd^ate- 

in  the  Isle  of  Anglesey,  belonging  to  Holland  Griffith,  i^ooTf^xto^ 

Esquire,  during  the  term  of  his  natural  life,  then,  with  it,  was  mvested 

the  Interest  of  1,100/.   now  secured  on  Mortgage  of  Mo^tojl^^'and 

an  Estate  at  Berthboyd  in  the  County  of  Merionetk,  the  remainder 

belonging  to  Miss  Ellen  Evans,  together  with  those  S^^^^Jj^* 

devised  above  to  my  Son  Philip  Thomas  Gardner  during  the  Testator 

the  term  of  his  life,  to  the  use  of  Charles  MadrylU  had  no  other 

Esquire,  and  the  Rev.  Charles  WiUiam  Burrell,  in  Trust,  ^^^1^^!^^ 

after  his  death,  to  go  with  the  Estates  to  the  first-bom  drawn  out  by  a 

Son  of  the  body  of  my  Son  lawfully  begotten,  and  to  the  P^rwn  ^  whom 

Heirs  Male  of  the  body  of  such  Son  lawfully  begotten,  h^d  given  a 

and,  in  de&ult  of  such  Issue  Male  of  such  Son,  to  the  Cheque  for  the 

first,    second,  or  thiiti,  and  aU  and  every  the  other  S^STatthe 

Legacy  was 
specific,  and,  notwithstanding  the  6,ooo/.  remained  due  on  the 
second  Mortgage  at  the  Testator  s  death,  that  the  L^cy  was 
wholly  adeemed. 


ci^^^fe^^  "^^^  y^f^.J'^p 


V 


/ 


Gardner 

r. 
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1833.  Son  or  Sons  of  the  body  of  my  said  Son  lawfully  be- 

gotten."   And,  after  making  several  other  Bequests, 
the  Testator  gave  to  the  Plaintiff,  his  Watch  and  Golden 

„   ^*  Chain,  together  with  all  the  Remainder  and  Residue  to 

Hattow.       ,  . ,       ,  ,.  ,    ^      , 

be  considered  as  undisposed  of  and  go  to  him. 

The  Testator  died  on  the  10th  of  September  1826. 

The  Bill  prayed  that  it  might  be  declared  that  the 
the  Bequest  of  the  7,000/.  secured  on  Mortgage,  &c. 
was  specific,  and  was  adeemed  by  the  Testator  call- 
ing in  and  receiving  the  same  after  the  date  and  pub- 
lication of  his  Will. 

The  Decree  referred  it  to  the  Master  to  inquire  and 
state  whether  the  sum  of  7,000  /.  secured  on  Mortgage 
as  in  the  Pleadings  mentioned,  was  paid  off  in  the  Tes- 
tator's lifetime,  and  how  and  to  whom  and  m  what 
manner  the  same  was  disposed  of,  with  liberty  to  state 
special  circumstances. 

The  Ma8ter*s  Report  set  forth  an  Affidavit  made  by 
C.  Pembertanj  of  Cambridge,  Gentleman,  who  deposed 
that  the  Testator's  Personal  Estate,  at  the  time  of 
making  his  Will,  consisted,  in  part,  of  a  Mortgage-debt 
of  7,000/.  secured  as  mentioned  in  the  Will:  that,  on 
or  about  the  17th  of  October  1825,  the  whole  of  the 
Principal,  together  with  an  arrear  of  Interest  amounting 
to  340/.  14^.  Id.,  was  paid  off  by  Tuck,  and  received 
by  the  Testator's  Solicitor  on  his  behalf,  after  the  Tes- 
tator had  executed  the  Re-conveyance  of  the  Mortgage ; 
and  that,  immediately  afterwards,  6,000/.,  part  of  the 
Money  paid  off,  was  invested,  by  the  Testator's  Soli- 
citor, on  another  Mortgage,  dated  the  18th  and  19th 
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of  October  1826,  of  a  Freehold  and  Copyhold  Estate  at  ,  ^833> 
HardMffiche,  in  Cambridgeshire,  belonging  to  William 
Rojfston,  on  which  Security  the  6>000  /.  had  ever  since 
continued :  that,  on  or  about  the  17th  of  Octoler  1826,  H  atton 
the  Testator  opened  an  Account  with  Messrs.  Mortlock 
4r  Sons,  Bankers  at  Cambridge,  on  which  day  the 
residue  of  the  first  mentioned  Mortgage-debt,  amount- 
ing to  1,340/.  14^.  Id.,  was  paid  by  the  Testator's  Soli- 
citor into  the  hands  of  Messrs.  Mortlochs,  and  was  by 
them  placed  to  the  Testator's  credit :  that,  on  or  about 
the  7th  of  December  1826,  the  Testator  drew  out  the 
sum  of  1,340  2.  145.  Id.,  by  a  Check  payable  to  one 
C.  Hare,  who  was  the  managing  articled  Clerk  and  Son* 
in-law  of  the  Testator's  Attorney,  and  that  the  same  Sum 
wa3  placed  to  Harems  Credit  with  the  said  Bankers,  on 
or  about  the  same  7th  of  December  1826 :  that  no  other 
Boms  were  entered,  either  to  the  debit  or  to  the  credit 
of  the  Testator  with  the  said  Bankers,  on  or  between 
the  17th  of  October  and  the  7th  of  December  1826 ; 
that  no  security  was  taken,  by  the  Testator  from  Hare, 
tor  the  1,340/.  14s,  id.,  nor  was  any  consideration 
paid  or  given  for  the  same :  that,  in  or  about  Trinity 
Term  1820,  the  Testator's  Executrix  commenced  an 
action  against  Hare,  for  recovery  of  the  1,340  /.  14s.  Id., 
which  she  was  informed  Hare  had  never  accounted  for, 
but  the  action  abated  by  his  death,  and  his  Widow 
proved  his  Will  and  carried  with  her  the  whole  of  his 
Property  to  Am/erica :  that  no  direction,  to  the  Depo- 
nent's knowledge,  was  given  by  the  Testator  that  the 
6,000  /.  so  laid  out  as  aforesaid,  was  to  be  in  substitu- 
tkxi  of  the  Mortgage  paid  off  by  Tuck,  and  which  had 
been  bequeathed  by  the  Will.  The  Master  certified 
that,  upon  consideration  of  the  matters  aforesaid,  he 
found  that  the  7,000/.  secured  to  the  Testator,  See.,  was 
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paid  off  in  his  lifetime,  and  that  the  Principal  and  In- 
terest were  received  by  his  Solicitor  on  his  account; 
and  that,  sabsequently  thereto,  6,060^.,  part  thereof^ 
was  invested  by  the  Testator's  Solicitor  as  before  men- 
tioned, and  was  still  due  and  owing,  and  that  the 
Residue,  amounting  to  1,340/.  145.  7c/.,  was  received 
and  retained  by  Harey  and  was  still  due  from  his 
Estate. 


Sir  E.  Sugden  and  Mr.  Bethell  for  the  Plaintiff,  said 
that  the  Bequest  of  the  7,000  /.,  as  well  as  the  Bequests 
that  preceded  and  followed  it,  was  clearly  specific; 
and  that  the  only  question  was  whether  the  specific 
Money  had  been  re-invested :  that  the  Testator  had  not 
laid  the  Money  by,  for  the  Legatee,  but  dealt  with  it  as 
a  general  Fund :  that  he  had  laid  out  part,  and  dealt 
with  the  rest  as  part  of  his  general  Assets.  Fryer  v. 
Morris  (a) ;  Barker  v.  Rayner  (6)» 

Mr.  Tre$love  and  Mr.  Chingj  for  the  Defendimt: 

This  is  a  demonstrative  Legacy.  The  Testator  gives 
the  Interest  of  the  7,000/.,  not  as  a  specific  Legacy, 
but  as  a  Sum  then  out  on  Mortgi^e.  He  meant  to  give 
the  Interest  of  the  7,000/.,  wherever  it  might  be  found 
at  his  death.  The  Money  was  not  received  by  the 
Testator,  but  by  his  Solicitor,  on  his  behalf. 


Supposing  the  Bequest  to  be  specific,  it  appears, 
from  the  manner  in  which  the  Testator  disposed  of  the 
Money,  that  he  intended  to  preserve  it  for  the  Legatee. 
The  6,000/.  was  laid  out  immediately  after  the  first 
Mortgage  was  paid  off:  the  dates  of  the  Deeds  show 
that  it  was  all  one  transaction.    The  second  Security 

(a)  9  Ves.  360.  {b)  5  Madd.  208. 
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was  provided  before  the  Money  was  received ;  and  the 
lyS40/.  I4i.  1(L  was  paid  to  a  Banker  in  whose  hands 
the  Testator  had  no  other  money.  Coleman  v.  Cole» 
man  (c) ;  Chaworth  v. Beech (d) ;  Le  Grice  v.  Ench  (e); 
Barker  y.Bayner(f);  AehbwmetY.  Maqguire  (g);  GriL 
bmme  v.  Addertey  (k) ;  Hambling  v.  lAster  (t).  Swinb. 
636,  Godolphin,  834. 

The  Vzce-Chancellor  : 
This  is  a  plain  Case. 

In  Ashbwmer  v.  Macguire,  Lord  Thwhw  held  that 
the  L^cy  was  clearly  specific,  and  that  it  was  adeemed 
to  the  extent  of  the  Dividend  which  had  been  received 
by  the  Testator  under  the  Commission ;  and  all  that  he 
decreed  was  that  the  Bond  should  be  deUvered  up  to 
the  Wife  and  Children,  in  order  that  they  might  receive 
the  Dividend  not  received  by  the  Testator,  and  what- 
soever might  thereafter  be  payable,  out  of  the  Bank- 
rupt's Estate,  in  respect  of  the  Debt  But  he  did  not 
direct  that  the  Legatees  should  be  recouped  out  of 
the  general  Assets  of  the  Testator. 

In  Le  Grice  v.  Finch,  the  Master  of  the  Bolls  puts 
it  thus,  that  the  Sum  given  was  so  described  in  the 
Will,  that  it  was  a  matter  of  indifference  whether  it 
remained  out  on  Mortgage  at  the  time  of  the  Testatrix's 
death,  or  not,  and,  therefore,  the  circumstance  of  calling 
it'  in  did  not  affect  the  Gift. 


1833- 


Gabdnbr 

V. 

Hatton. 


(c)  2  Ves.  639. 

(iQ  4  Ves.  55S. 

(e)  3  Mer.  50. 

(/)  2  Ru8s.  122,  on  appeal. 

V0L.VI. 


(g)  a  Bro.  C.  C.  108,  <re 
111. 
(A)  15  Ves.  384. 
(f)  Amb.  401. 
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In  Barker  v.  Rayner,  no  Person  could  doubt  that  the 
Policies  were  specifically  given. 

The  Cases  cited  for  the  Defendant,  do  not,  as  it 
seems  to  me,  a£fect  the  present  question :  and  I  cannot 
entertain  a  doubt,  seeing  how  the  Testator  has  placed 
this  Bequest,  that  it  is  as  much  a  specific  Gift,  as  the 
Gift  of  the  Dividends  of  the  Sum  of  Stock. 


I  must  take  it  that  every  thing  was  done  with  the 
knowledge  of  the  Testator.  He  executed  the  Re-con- 
veyance to  the  Mortgagor ;  and  the  6,000  /.  was  laid 
out  on  a  new  Security,  given  by  a  new  Person ;  so  that 
a  new  Debt  was  constituted;  and  then  he  gave  a 
Cheque  for  the  1,340/.  14«.  IcL  to  Hare. 

My  Opinion  is  that,  when  the  Testator  received  the 
whole  of  the  Debt,  there  was  an  end  of  the  sub- 
ject, and,  consequently,  that  this  is  a  clear  Case  of 
Ademption. 
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WEIGALL  V.  BROME. 

Charles  BROME  made   his  Wni,  dated  the  1833: 

18th  of  December  1828,  as  follows:  "  I  give  and  de-  iCth^nd^iSth 

vise,  mito  Sir  Charles  Saxtan,  Bart  all  my  Real  Estate      ^ \   '    * 

whatsoever  and  wheresoever,  to  hold  the  same  unto  and  [TiS. 

to  the  use  of  the  said  Sir  Charles  Saxton  and   his  ^^"j^^' 

Heirs,  until   my  Son,  Charles  John  Bythesea  Brome  Lives. 

shall  attain  the  age  of  21  years,  or  shall  depart  this  

life  under  that  age,  upon  Trust  to  receive  the  Rents  ^i^^f  Free- 

and  Profits  thereof,  and,  thereout,  to  pay  and  apply  holds  and  Copy- 

the  yearly  Sum  of  400  i,  or  so  much  thereof  as  he  shall,  ^^jjH  *°  ^^i  1 
'     i'     /'       .'         It  ^        ,      ,,  .  and  Leaseholds 

m  his  discretion,  think  proper,  for  the   Maintenance  for  Lives,  de- 

and  Education  of  my  said  Son  Charles  John  Bythesea  ▼>»ed  "  all  his 
Brome  until  he  shall  attsun  the  age  of  21  years,  and  to  whatsoever  and 
lay  out  the  Surplus  of  such  400  Z.  a  year,  if  any,  in  the  wheresoever." 
purchase  of  Bank  Annuities,  in  his  own  Name,  to  Co^^hoWs^and 

Leaseholds  for 
lives,  as  well  as  the  Freeholds  in  Fee,  passed,  notwithstanding 
some  parts  of  the  Will  were  inapplicable  to  them. 

Testator  gave  to  his  Son,  in  case  he  should  live  to  attain  21, 
such  part  of  his  Real  Estate  as  his  Son  should  choose,  but  not 
exceeding  the  vearly  value  of  350/.,  and,  to  his  Daughter,  such 
part  of  his  Real  Estate  as  should  remain  af^er  his  Son  should  have 
made  his  choice,  or  of  the  whole  of  his  Real  Estate  in  case  his 
Son  should  not  live  to  choose  his  part,  as  she  should  choose,  but 
not  exceeding  the  yearly  value  of  360  /.  Held  that  the  Son  was 
entitled  to  priority  of  choice,  on  attaining  91,  and  that  there  was 
to  be  no  apportionment,  although  he  might  not  leave  for  the 
Daughter  Lands  of  the  yearly  value  of  360/. 

Annuity. — ^Testator  gave  an  Annuity,  payable  half-jrearly,  to  his 
Son  for  his  ISIaintenance  and  Education  until  he  attained  21,  and 
another  Annuity,  payable  in  like  manner,  to  his  Daughter,  (who 
was  adult)  during  the  Son's  minority.  Held  th^t,  as  the  Son  was 
entitled  to  a  proportional  part  of  his  Annuity,  from  the  lost  half- 
yearly  day  of  payment  up  to  his  attaining  «ii,  the  Daughter  was 
entitled  to  a  like  proportional  part  of  her  Annuity. 
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accumulate  for  the  benefit  of  my  said  Son  Charles  John 
Bythesea  Brome;  and  I  will  and  direct  the  same 
Bank  Annuities  to  be  transferred  to  my  said  Son  upon 
his  attaining  the  said  age  of  21  years :  but,  in  case  he 
shall  depart  this  life  under  the  said  age,  then  I  direct 
that  the  same  Bank  Annuities,  and  all  accumulations 
thereof  shall  fall  into  the  Residue  of  my  Personal  Es- 
tate and  be  disposed  of  accordingly :  And  upon  further 
Trusty  with  and  out  of  the  remainder  of  the  said  Rents 
and  Profits,  to  pay  to  my  Daughter^  Cecilia  Bythesea 
Brome,  such  Sum  of  Money,  yearly,  as  with  the  Divi- 
dends and  Interest  of  the  Sums  of  833/.  6«.  Bd.  Bank 
Three-and-a-Half  per  Cent.  Annuities,  and  863  /.  Ss.4d. 
Bank  Three  per  Cent  Reduced  Annuities  to  which  she 
became  entitled,  upon  her  attaining  the  age  of  21  years^ 
under  the  Will  of  her  late  Mother^  and  which  was 
transferred  to  her  accordingly,  will  make  up  to  her  the 
clear  annual  Sum  of  400/.,  payable  half-yearly  on  the 
25th  day  of  March,  and  29th  day  of  September  in 
every  year,  during  the  Minority  of  my  said  Son,  the 
first  half-yearly  payment  to  be  made  on  such  of  those 
days  as  shall  first  happen  after  my  decease ;  and,  as  to 
all  the  Residue  of  the  Rents,  Issues  and  Profits  of  my 
said  Real  Estate  until  my  said  Son  shall  attain  the  age 
of  21  years  or  until  bis  death  under  that  age,  [  direct 
that  my  said  Trustee  shall  stand  possessed  thereof  upon 
the  same  or  the  like  Trusts  as  are  hereinafter  declared 
and  contained  with  respect  to  the  Residue  of  my  Per- 
sonal Estate.  And,  in  case  my  son  Charles  John 
Bythesea  Brome  shall  live  to  attain  the  age  of  21  years, 
then  I  give,  devise  and  bequeath  unto  my  said  Son 
Charles  John  Bythesea  Brome,  all  my  Freehold  Es- 
tate situate  at  Croom's  Hill,  Greenwich,  in  the  County 
of  Kent,  to  hold  the  same  unto  and  to  the  use  of  my 


CASES  IN  CHANCERY. 


101 


^id  Son,  his  Heirs  and  Assigns  for  ever.  I  also  give 
and  devise,  unto  my  said  Son,  so  much  and  such  part  of 
my  other  Real  Estate  as  my  said  Son  shall  choose,  but 
not  exceeding,  by  the  yearly  Rents  and  Profits  thereof^ 
the  yearly  value  of  d60  /.,  to  hold  such  part  of  my  said 
Real  Estate  as  shall  be  so  chosen  by  him  as  afore- 
said, unto  and  to  the  use  of  my  said  Son  and  hi^ 
Assigns,  for  his  life,  without  Impeachment  of  Wastes 
and,  from  and  after  the  determination  of  that  Estate  in 
his  life-time,  to  the  use  of  the  said  Sir  Charles  Saxton 
and  his  Heirs,  during  the  natural  life  of  my  said  Son, 
upon  Trust  to  preserve,  &c.;  and,  from  and  immedi- 
ately after  his  decease,  I  give  and  devise  the  same 
Hereditaments  and  Premises  unto  and  to  the  use  of 
all  and  every  the  Children  of  my  said  Son  lawfully  to 
be  begotten,  equally  to  be  divided  between  them  as 
Tenants  in  Common,  and  the  Heirs  of  their  respective 
Bodies  lawfully  issuing ;  and,  in  case  there  shall  be  a 
failure  of  issue  of  the  Body  or  Bodies  of  any  such  Chil- 
dren, then,  as  to  the  Part  or  Share,  Parts  or  Shares^ 
as  well  original  as  accruing,  of  him,  her  or  them 
whose  Issue  shall  so  fail,  to  the  use  of  the  Survivors  or 
Survivor  of  such  Children,  equally  to  be  divided  be- 
tween them  (if  more  than  one)  as  Tenants  in  Common, 
and  to  the  Heirs  of  their  respective  Bodies ;  and,  in  de- 
fault of  such  Issue,  then,  as  to  one  Moiety  of  the  said 
Hereditaments  so  to  be  chosen  by  my  said  Son  as 
aforesaid,  to  the  same  uses,  and  upon  the  same  Trusts, 
for  the  Benefit  of  my  Daughter  Mary  Agnes  Bythesea, 
DOW  the  Wife  of  Samuel  William  Bythesea,  and  her 
Child  or  Children,  as  are  declared  with  respect  to 
certain  Messuages  or  Tenements  and  Hereditaments  in 
Fleet-street  and  Johnson' s-court  in  the  City  of  London, 
by  the   Settlement  made   previous   to  her  Marriage 
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with  the  said  Samuel  William  Bythesea,  or  such  of 
them  as  shall  be  then  existing  or  capable  of  taking 
effect;  and,  as  to  the  other  Moiety  of  the  said  Here- 
ditaments, I  give  and  devise  the  same  unto  my  said 
Trustee  and  his  Heirs,  to  the  same  or  the  like  uses  as 
are  hereinafter  mentioned  with  respect  to  such  part 
of  the  remainder  of  my  said  Real  Estate  as  shall  be 
chosen  by  my  said  Daughter  CecUia  Bythesea  Brome 
as  hereinafter  is  mentioned :  and  I  hereby  direct  that, 
from  and  after  my  said  Son  Charles  John  Bythesea 
Brome  shall  attain  the  age  of  21  years,  and  shall  have 
made  his  election  as  aforesaid,  or  from  and  after  his 
decease,  in  case  he  shall  happen  to  depart  this  life  with- 
out having  attained  his  said  age  of  21  years,  then, 
I  give  and  devise  unto  my  said  Daughter  Cecilia 
Bythesea  Brome,  so  much  and  such  part  of  my  said 
Real  Estate  as  shall  remain  after  my  said  Son  shall 
have  made  his  choice,  or  of  the  whole  of  my  said  Real 
Estate  in  case  my  said  Son  shall  not  live  to  choose  his 
part,  as  she,  my  said  Daughter,  shall  choose,  but  also 
not  exceeding,  by  the  yearly  Rents  and  Profits  thereof* 
the  yearly  Value  of  360  /.,  to  hold  the  said  Heredita- 
ments so  to  be  chosen  by  her  as  aforesaid,  unto  and  to 
the  use  of  my  said  Daughter  Cecilia  Bythesea  Brome 
wad  her  Assigns,  for  her  life,  without  Impeachment  of 
Waste ;  and,  from  and  after  the  determination  of  that 
Estate  by  any  means  whatsoever  in  her  life-time,  to  the 
use  of  the  said  Sir  Charles  Saxton  and  his  Heirs, 
during  the  life  of  my  said  Daughter,  upon  Trust  to  pre- 
serve, &c. ;  and,  from  and  after  her  decease,  to  the  like 
uses  for  the  benefit  of  her  Child  or  Children  lawfriUy 
begotten,  and  with  the  like  Remainders  over  for  the 
Benefit  of  the  Survivors  or  Survivor  of  them  as  are  here- 
inbefore limited  for  the  Benefit  of  the  Child  or  Chil 
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ilea  of  my  said  Son  Charles  John  Byiliesea  Brame; 
andy  in  default  of  such  Issue,  then,  as  to  one  Moiety  of 
the  said  Hereditaments  and  Premises,  to  the  same  uses 
as  are  hereinbeSdre  declared  as  to  the  Hereditaments 
given  and  devised  unto  my  said  Son,  Charles  John 
Bjftkesea  Brame,  and  his  Child  and  Children,  and  with 
the  like  Remainders  over  on  fisulure  of  such  Issue ;  and, 
as  to  the  remaining  Moiety  or  Half-part,  to  the  same 
uses  and  upon  the  same  Trusts  for  the  Benefit  of 
my  said  Daughter  Mary  Agnes  Bythesea  as  are 
declared,  with  respect  to  the  said  Messuages  or  Tene- 
ments and  Hereditaments  in  Fleet-Street  and  Johnson^s- 
cemrt,  by  the  said  Indenture  of  Settlement :  and  I  here- 
by authorize  and  empower  the  said  Sir  Charles  Saxtan, 
his  Executors  or  Administrators,  during  the  Minority 
of  my  said  Son  Charles  John  Bythesea  Brame,  and 
hoia  and  after  he  shall  attain  the  age  of  21  years,  then 
I  authorize  and  empower  my  said  Son  and  my  said 
Daughter,  during  their  respective  lives,  and  the  said 
Samuel  Wiliiam  Bythesea  and  Mary  Agnes  Bythesea 
his  Wife,  when  they  shall  be  in  possession  of  the  said 
Hereditaments  and  Premises  hereinbefore  devised  to 
them  respectively,  to  make  any  Lease  or  Leases,  or  to 
join  in  making  any  Lease  or  Leases  of  any  part  or 
parts  of  the  said  Hereditaments  and  Premises,  for  any 
term  or  number  of  years  not  exceeding  14  years,  so  as 
upon  every  such  Lease  there  be  reserved  the  most 
improved  yearly  Rent  that  can  be  reasonably  obtained 
for  the  same,  payable  half-yearly  or  quarterly,  without 
taking  any  Fine  for  granting  the  same,  and  so  as  in 
every  such  Lease  there  be  contained  a  Clause  for  re- 
entry in  case  of  non-payment  of  the  Rent  or  non-per- 
formance of  any  of  the  Covenants  therein  contained ; 
and  8o  as  the  Tenant  or  Tenants  of  such  Lease  or 
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And,  as  to  all  the  Residue  of  my  Real  Estates  what- 
soever and  wheresoever,  after  answering  the  purposes 

Broms.  aforesaid,  I  give  and  devise  the  same  unto  the  said  Sir 
Charles  SaxUm^  his  Heirs  and  Assigns,  upon  Trust 
that  he  the  said  Sir  Charles  Scuvtan,  or  his  Heirs,  do 
and  shall,  as  soon  as  conveniently  may  be  after  my  said 
Son  shall  have  attained  his  said  age  of  21  years,  or 
after  his  decease  in  case  he  shall  die  under  that  age, 
sell  and  dispose  of  the  same,  together  or  in  parcels,  for 
the  best  price  or  prices  that  can  be  got  for  the  same  r 
andy'^for  ikcilitating  such  Sale,  I  do  hereby  declare  that 
the  Receipt  or  Receipt?  of  my  said  Trustee  for  the  Pur- 
chase-money, shall  be  a  good  and  sufficient  Dischaige 
&c. ;  and  do  and  shall  lay  out  and  invest  the  Money 
arising  from  such  Sale  or  Sales,  in  the  purchase  of 
Bank  Three  per  Cent.  Consolidated  or  Reduced  Annui* 
ties,  in  the  names  of  my  Executor  and  Executrix,  upon 
the  Trusts  hereinafter  mentioned  respecting  the  Resi- 
due of  my  Personal  Estate.  And,  as  to  all  the  rest 
residue  and  remainder  of  my  Money,  Money  in  the 
Public  Funds,  Securities  for  Money,  Mortgages  in  Fee 
and  for  years,  and  the  Hereditaments  and  Premises 
therein  comprised  for  all  my  Estate,  Right  and  Interest 
therein.  Goods  and  Chattels  and  Personal  Estate  what- 
soever and  wheresoever,  after  payment  of  my  Debts,  Fu- 
neral and  Testamentary  Expenses,  I  give  and  bequeath 
the  same  unto  the  said  Sir  Charles  Saxton  and  my  said 
Daughter  Cecilia  Bythesea  Brame,  their  Executors  and 
Administrators,  upon  Trust  to  call  in  and  receive  all  such 
part  or  parts  of  my  said  Personal  Estate  as  shall  not,  at 
the  time  of  my  death,  consist  of  Money  in  the  Public 
Funds,  and  to  lay  out  and  invest  the  same  in  Bank 
Three  per  Cent.  Consolidated  or  Reduced  Annuities,  in 
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their  own  names,  and  to  stand  possessed  of  such  An- 
nuities when  purchasedi  and  of  all  other  my  Personal 
Estate,  npon  Trust  to  transfer  one  Third  Part  thereof 
unto  my  said  Son  Charles  John  Bythetea  Bramey  upon 
his  attaining  the  age  of  81  years,  and,  until  he  shall 
attain  that  age,  upon  Trust  to  receive  the  Dividends 
and  Interest  thereof,  and  to  apply  the  same  or  so  much 
thereof  as  they  shall  think  proper  for  the  Maintenance 
and  Education  of  my  said  Son  during  his  Minority, 
and  to  lay  out  the  Surplus  thereof  (if  any)  in  the  pur« 
chase  of  other  Bank  Annuities,  to  accumulate  for  the 
benefit  of  the  Person  or  Persons  who  may  eventually 
become  entitled  to  the  Capital  from  whence  such  Sur- 
plus shall  have  ari^n :  and  in  case  my  said  Son  shall 
depart  this  life  under  the  age  of  21  years,  then  upon 
Trust  to  transfer  one  Moiety  of  the  said  Third  Part  of 
the  said  Residue  of  my  Estate,  unto  the  Trustees  of 
the  said  Settlement  made  on  the  Marriage  of  my  said 
Daughter  Mary  Agnes  Bythesea,  upon  the  Trusts  there- 
in mentioned  concerning  the  Sums  of  883/.  6  s*  BcL 
Bank  Three-and-a-Half  per  Cent.  Annuities  and 
863/  Bs.  4d.  Bank  Three  per  Cent.  Reduced  Annuities 
therein  comprized,  and  upon  Trust  to  transfer  the  other 
Moiety  of  the  said  Third  Part  of  the  said  Residue 
of  my  Estate,  unto  my  Daughter  CecUia  Bythesea 
Brome,  her  Executors,  Administrators  and  Assigns,  for 
her  own  use  and  benefit :  and,  as  to  one  other  Third 
Part  of  the  said  Residue  of  my  Estate,  upon  Trust  to 
transfer  the  same  unto  my  said  Daughter  CeciUa  Bythe-^ 
tea  Brame,  her  Executors,  Administrators  and  Assigns, 
for  her  own  use  and  benefit:  and,  as  to  the  remaining 
lliird  Part  of  the  said  Residue  of  my  Estate,  upon 
Trust  to  transfer  the  same  unto  the  said  Trustees  of 
the  said  Settlement  made  on  the  Marriage  of  my  said 
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>833.  Daughter  Mary  Agnes  Bythesea  Bron^,  to  be  held  by 

them  upon  the  same  Trusts  as  are  therein  mentioned 
as  to  the  said  several  Sums  of  Bank  Annuities  herein- 
before mentioned.  And  I  appoint  the  said  Sir  Charlu 
Saxton  and  my  Daughter  Cecilia  Bythesea  Brome 
Executor  and  Executrix  of  this  my  WilL" 

The  Testator  died  on  the  26th  of  ^;in2  1830,  leaving 
C.  J.  BytJiesea  Brame  his  eldest  Son,  his  Heir-at-Law 
and  Customary  and  Gavelkind  Heir,  and  his  two 
Daughters  named  in  his  Will,  him  surviving.  Cecilia 
Bythesea  Brame  afterwards  married  the  Plaintiff  E. 
Weiffall 

The  Testator  at  his  death  was  seised  of  a  Freehold 
Estate  at  CraonCs  HiU,  Greenwich,  of  the  yearly  value 
of  87  /.,  of  Freehold  Estates  of  Inheritance,  exclusive  of 
the  CroonCs  HiU  Estate,  of  the  yearly  value  of  4461. 
of  Leasehold  Estates  for  Lives,  perpetually  renewable 
by  Custom,  held  under  Leases  granted  by  the  Bishop  of 
London,  of  the  yearly  value  of  128/.,  of  Copyholds  of 
Inheritance,  of  the  yearly  value  of  136/.,  and  of  a  Leaser- 
hold  Estate  for  years,  perpetually  renewable  by  Cus- 
tom, of  the  yearly  value  of  19  /.,  being,  exclusive  of  the 
CroonCs  HiU  Estate,  of  the  yearly  value  of  729  /.  in  the 
whole. 

C.  J.  B.  Bro9R«  attained  21  on  the  22d  of  September 
1882 ;  and  Sir  Charles  Saxton  had  paid  to  him  or  ap- 
plied for  his  use,  800  L  on  account  of  the  allowance  of 
400  /•  a  year  for  his  maintenance  and  education  during 
his  minority. 

On  the  10th  of  October  1832,  C.  J.  B.  Brome  served 
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Sir  Charles  Saxton  with  a  written  Notice,  stating  that,  1833. 

under  the  authority  given  to  him  by  the  Will  of  his  late 
Father,  he  elected  to  take,  as  his  portion  of  the  Estates       Wwgall 
therein  comprised,  the  parts  therein  specified  of  the        «     ' 
Fieeholds  and  Copyholds  of  Inheritance    and  Lease- 
holds for  Lives,  and  which  were  then  let  at  the  yearly 
rent  of  350  /. 

The  Bill  was  filed  by  Mr.  and  Mrs.  WeigaU  against 
C  J.  B.  Brome^  Mr.  and  Mrs.  Bytksea,  Sir  C  Saxton 
and  others,  stating  that  the  Plaintiff,  Mrs.  fVeigiUl,  was 
entitled,  out  of  the  Rents  of  the  Real  Estates,  after 
applying  the  400/.  a  year  for  the  Maintenance  and 
Education  of  C.  J,  B.  Brome,  to  have  made  up  to  her 
the  difference  between  the  Amount  of  the  Dividends  of 
the  two  Sums  of  Stock  and  400 1  a  year,  during  the 
Mvttority  of  C.  J.  B.Brome:  that  C.  J.  B.  Brome  had 
acted  upon  the  Election  contained  in  the  Notice,  by 
dealing,  as  Owner,  with  some  of  the  Estates  comprised 
therein :  that  there  had  been  variations  in  the  Annual 
Value  of  the  Estates  at  the  respective  times  of  the  Tes- 
tator's death,  of  C.  J.  B.  Brome  attaining  21,  and  of  his 
makmg  his  Election ;  and  that  doubts  had  arisen  as  to 
the  time  when  the  value  of  the  Estates  ought  to  be 
taken,  in  regard  to  the  Election  given  by  the  Will  to 
C.  J.  B.  Brome,  and  also  as  to  what  Estates  passed  by 
the  Will,  and  the  periods  during  which  the  Annuities 
ought  to  be  paid,  and  as  to  whether  C.  J.  B.  Brome^ 
first,  and  Mrs.  WeiffoUf  afterwards,  in  selecting  Estates 
of  the  annual  value  of  360/.  and  3602.,  ought  to  have 
regard  to  the  Annual  Value  thereof  at  the  death  of  the 
Testator,  at  the  time  when  C.  J.  B.  Brome  attained  21, 
or  at  the  time  of  making  such  selection. 
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and  the  Trusts  performed ;  and  that  it  might  be  declared 
which  of  the  Testator's  Estates  passed  by  his  Will ;  and 
Bboms  ^^^^  ^^  Account  might  be  taken  of  what  accrued  due, 

•during  C.  J.  B.  Brame^n  Minority,  in  respect  of  the 
400i.  a  year,  and  of  the  Sum  which  would,  with  the 
Dividends  of  the  two  Sums  of  Stock,  make  the  Annual 
Sum  of  400  /.,  and  that  what  should  be  found  due  on 
those  Accounts,  might  be  paid  to  C.  J.  B.  Brome  and 
Mrs.  WdgaU  respectively,  out  of  the  Rents  received  by 
Sir  C  Saxtan ;  and  that  it  might  be  declared  that 
C.  J.  B.  Brome  had  made  his  Election  as  to  the  parts 
of  the  Estates  which  he  was  entitled  to  select,  and  that 
Mrs.  Weigall  might  be  at  liberty  to  select,  out  of  the 
remainder.  Estates  of  the  Annual  Value  of  300  /. 

C.  J.  B.  Brome,  by  his  Answer,  submitted  that  the 
Testator's  Copyhold  Estates,  Leaseholds  for  Lives,  and 
Leaseholds  for  Years,  were  not  Real  Estates  according 
to  the  true  construction  of  the  Will,  and  did  not  pass 
thereby :  he  admitted  that  the  Estates  were,  at  the  Tes- 
tator's death,  of  the  Annual  Value  of  729  /.,  but  that 
the  Rents  had  been  since  reduced:  he  submitted  that 
he  was  entitled  to  a  proportionate  part  of  the  400/. 
a  year,  for  the  time  between  the  26th  of  April  1832 
and  the  22d  of  September  in  the  same  year,  when  he 
attained  21 ;  and  he  submitted  that,  if  the  Notice  in- 
cluded any  Estates  not  well  devised,  he  ought  not  to 
be  concluded  thereby,  and  he  denied  that  he  had  deaU> 
as  Owner,  with  any  of  the  Estates  comprised  therein, 
otherwise  than  by  agreeing  to  let  one  of  those  Estates 
for  14  years,  and  by  receiving  some  of  the  Rents. 

Sir  JE.  Sugden  and  Mr.  Knight^  for  the  Plaintiffs  : 
The  questions  in  this  Case  are  1st,  what  passed  by 
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tbe  devise  of  the  Testator's  Real  Estate  :  2d,  how  long 
the  Annuity  to  Mrs.  WeigaU  ought  to  be  paid :  and 
3d,  at  what  time  the  Property  ought  be  valued.         t 

1st  No  one  disputes  that  the  Freeholds  of  Inheri- 
tance pass ;  and  there  can  be  no  doubt  that  the  Copy- 
holds and  the  Leaseholds  for  Lives  will  pass  by  the 
words  ''my  other  Real  Estate."  Doe  v.  Ludlam  (a), 
FUsroy  v.  Howard  (i).  In  Sheffield  v.  Lord  Mulgrave 
{e\  the  Judges  held  that  the  words  ''Real  Estate," 
would  include  Leaseholds  for  Lives,  unless  a  contrary 
intention  appeared  from  the  context. 

The  only  question  is  as  to  the  Leaseholds  for 
Years.  Now  it  is  apparent,  on  the  face  of  the  Will, 
that  the  Testator  intended  to  pass  all  his  Lands.  The 
Residuary  Clause  does  not  seem  to  be  intended  to 
apply  to  the  Leaseholds ;  for  the  Testator  directs  the 
Residue  to  be  sold ;  and,  as  the  Leaseholds  lie  inter- 
mixed with  his  other  Estates,  he  could  not  intend  that 
Clause  to  apply  to  them.  These  Leaseholds  are  Real 
Estate,  although  the  Testator  had  only  a  chattel  inte- 
rest in  them. 


1^33-^ 


2d.  Mrs.  tVeigatTs  Annuity  was  intended  to  be  given 
in  the  same  way  as  that  provided  for  the  Son ;  and  his 
Annuity,  being  for  his  Maintenance  and  Education, 
would,  certainly,  be  payable  for  the  time  between  the 
last  half-yearly  day  of  payment  and  his  attaining  21. 
The  Testator  must  have  meant  that  the  Annuities  given 
to  his  two  unmarried  Children,  should  continue  payable, 
until  the  division  of  his  Property  should  take  place, 
when  they  would  be  otherwise  provided  for. 

<a)  7  Bing.  275.        (6)  3  Russ.  •^25-        («)  5  T.  R.  57«  • 
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3d.  The  period  at  which  the  Property  ought  to  be 
valued,  is  the  death  of  the  Testator. — In  making  a  Will, 
a  person  always  looks  to  the  then  value  of  his  Pro- 
perty, especially  in  such  a  case  as  this,  where  the  in- 
tention of  the  Testator  seems  to  be  to  make  a  fair 
Division  of  his  Property.  The  longer  the  period  is  post- 
poned, the  more  uncertain  must  be  the  Division. — By 
the  terms  of  the  Will,  it  is  evident  that  the  Testator 
contemplated  that  there  would  be  Estates  to  the  amount 
of  350  /.  a  year  for  the  Son,  and  to  the  amount  of  360  h 
for  the  Daughter,  and,  if  there  should  be  found  not  to 
be  sufficient  for  both,  there  must  be  an  Apportionment. 


Mr.  Barber  for  the  Defendants,  Mr.  and  Mrs.  Bythe^ 
sea,  contended  that  the  Leaseholds  for  Years  passed  by 
the  Residuary  Clause. 


[The  Vice-Chancellor  .—The  Case  of  Doe  v.  Lvdlam 
decides  that  Copyholds  will  pass  by  a  general  Devise 
of  Real  Estate.  The  Leaseholds  for  Years  clearly 
pass,  not  by  the  devise  of  the  Real  Estate,  but  by  the 
Residuary  Clause.  And  it  is,  I  think,  manifest  from 
the  words  of  the  Will,  that  the  Son  is  to  elect  when 
he  attains  21,  and  that  the  Daughter  can  elect  only 
out  of  the  Remainder  of  the  Real  Estate.] 

Mr.  Pepya  and  Mr.  PhiUimore,  for  the  Defendant 
C.  J.  B.  Brome : 

The  Testator  begins  by  devising  his  Real  Estates  to 
Sir  C.  Saxton  and  his  Heirs,  until  his  Son  shall  attain 
21 ;  and,  in  other  parts  of  the  Will,  he  speaks  of  Real 
Estate.  After  devising  his  Freehold  Estate  at  CroonCa 
Hill  to  his  Son  and  his  Heirs,  he  gives  to  him  so  much 
of  his  other  Real  Estate.    He  must  be  considered  as 
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meaning,  by  those  words,  his  Real  Estate  of  the  same 
description  in  other  places,  and  the  Fee-simple  Estates 
will  answer  the  words  of  the  Will  without  including  the 
Leaseholds  for  Lives.  If  a  Testator  devises  all  his  LandSf 
Leaseholds  for  Lives  will  pass :  but  all  the  authorities 
tend  to  prove  that  they  will  not  pass  under  the  general 
words  ''Real  Estate."  Those  words  are  in  no  way 
applicable  to  them.  An  Estate  pour  autre  vie,  was  not 
considered  by  the  Law  as  property :  it  went  to  a  gene- 
ral Occupant,  and  was  no  longer  Property  when  the 
Grantee  died.  There  might  be  a  Person  named  to  take 
after  the  first  Grantee,  as,  for  instance,  the  Heir  or  the 
Executor :  but  he  came  in,  not  as  inheriting  from  the 
Grantee,  but  as  answering  the  words  of  the  Grant. 
Bipley  v.  WatertDcrth  (d).  An  Estate  pour  autre  vie 
required  a  distinct  Statute  to  enable  the  Owner  to  devise 
it  If  it  is  not  devised  it  is  Personal  Estate.  The  Law 
never  recognized  it  as  Real  Estate. 


1833. 
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Then  how  are  the  Limitations  in  the  Will  consistent 
with  the  Leasehold  Property  ?  The  Testator  has  made 
a  provisiim  for  his  Family  for  as  long  a  period  as  the 
rules  of  Law  will  permit ;  but  he  has  not  given  any 
direction  as  to  the  renewal  of  the  Leaseholds.  He 
never  could  have  intended  the  Limitations  in  his  Will 
to  extend  to  perishable  Interests,  or  else  he  would  have 
provided  for  the  continuance  of  them  by  renewal.  In 
the  devise  to  the  Children  of  his  Son,  he  uses  the  word 
Bereditamefits.  His  own  Children  are  the  Persons  for 
whose  lives  the  Leases  were  granted  («).    Now  there 

(d)  7  ¥68.425. 

(0  It  did  not  appear  from  the  Brief,  that  this  was  so,  or 
that  the  Leaseholds  for  Tears  were  intermixed  with  other 
Estates,  as  was  stated  in  the  Argument  for  the  Plaintiffs. 
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are  Limitations  to  the  Children  of  every  one  of  the 
Testator's  Children;  and,  consequently,  those  Limw 
tations  must  take  effect,  as  to  the  Children  of  the 
survivor,  just  at  the  moment  when  all  Interest  in  the 
Property  determines  • 


The  Case  of  Fitzroy  v.  Howard  does  not  lead  to  the 
decision  which  the  Court  is  called  up(m  to  make  on 
behalf  of  the  Plaintiffs.  There  the  Testator  devised 
<'all  and  every  his  Lands,  Tenements  and  Heredita- 
ments whatsoever,  situate  and  being  in  the  several 
Counties  of  Middlesex j  Hereford  and  Gloucester ^  any 
or  either  of  them,  and  all  other  his  Real  Estate."  So 
that  there  was  a  Local  description,  and  the  words 
''Lands,  Tenements  and  Hereditaments"  were  also 
used;  and  the  question  was  not  whether  the  words 
<'  Real  Estate"  would  pass  the  Leasehold  Property, 
but  whether  the  words  ''  Lands,  Tenements  and  Her 
reditaments,  Sec"  would  pass  it ;  and  Lord  Lyndhurst 
decided  that  it  did  pass  by  those  words :  all  that  he 
said  with  respect  to  the  words  ''Real  Estate,"  was 
that  they  did  not  cut  down  the  words  ''  Lands,  Tene- 
ments and  Hereditaments."  In  Thompson  v.  Lady 
Lawley(f),  Lord  Eldon,  C.  J.  says:  "When  we  find 
Limitations  in  a  Will  inapplicable  to  Personal  Estate^ 
though  we  are  not  thereby  authorized  to  say  that  the 
Personal  Estate  shall  not  pass,  provided  the  Testator 
has  used  words  clearly  sufficient  to  pass  it,  yet  the 
acknowledged  inapplicability  of  those  Limitations  to 
Personal  Estate,  is  a  circumstance  from  which  the 
intent  may  be  collected,  if  the  words  of  devise  are  am- 
biguous. In  an  accurate  sense,  when  a  man  says  "  my 
Lands  and  Hereditaments,"  he  means  those  which  are 
(/)  2  Bos,  &  Pul.  303.  See  309. 
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throughout  his  own.  When,  tlierefore,  we  see  Limita- 
tions which  apply  to  Real  Estate  as  distinguished  from 
Personal  Estate,  or  even  when  we  find  that,  by  holding 
the  latter  to  be  included  in  the  general  Devise,  the  wish 
imputed  to  the  Testator  to  give  it  to  the  same  Person 
as  the  Freehold,  may  not,  by  virtue  of  such  Limitations, 
be  gratified  for  above  one  moment,  we  may  consider 
the  nature  of  the  Limitations  as  afibrding  strong  evi- 
dence that  the  Testator  really  had  not  the  intention 
that  the  Personal  Estate  should  pass/'  These  words 
are  as  applicable  to  Leaseholds  for  Lives,  as  they  are 
to  Leaseholds  for  Years.  Perishable  Interests  will  not 
pass  by  general  words. 


1833. 
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The  Court  has  decided  that  the  Son  is  entitled  to 
priority  of  Electioui  and  that  the  time  of  Election  is 
his  attaining  21;  and  we  submit  that  that  Election 
must  be  made,  sitnply,  out  of  the  Fee-simple  Estates. 

Mr.  Gresley  for  the  Defendant  Sir  C  Saxtan. 

The  Vice-Chancellor: 

The  Testator  has,  in  the  first  instance,  given  all  his 
Real  Estate,  whatsoever  and  wheresoever ;  and  the  first 
question  is,  what  is  the  meaning  of  those  words.  Now, 
under  a  Jieri  fadas,  the  Sheriff  can  seize  Personal 
Estate  only.  He  cannot  take  Leaseholds  for  Lives ;  and, 
therefore,  in  the  legal  acceptation  of  the  words  **  Real 
Estate,"  Freeholds  for  Lives  are  comprehended. 


It  has  been  admitted  that  the  Copyholds  pass.  Now 
the  Testator  devises  part  of  his  Real  Estate  to  his  Son 
for  his  life,  without  Impeachment  of  Waste,  and  gives  a 
power  of  leasing.    These  parts  of  the  Will  are,  however, 

Vol.  VI.  I 
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do  not  prevent  their  passing.    The  mere  circumstance 
WEIGAI.L       ^^^^  ^jj^  mode  of  dealing  with  the  Property,  is  inappli- 
^    '  cable  to  a  particular  part  of  it,  will  not  prevent  the 

passing  of  that  part  which  is  of  a  particular  description. 
The  Testator  has  given  a  Commentary  on  his  own 
words.  He  first  gives  to  his  Son  all  his  Freehold 
Estate  at  Groom's  Hill,  and  then  he  gives  to  him  "  so 
much  of  my  other  Real  Estate,  &c."  This  shows  that 
he  meant,  by  the  general  words  used  in  the  commence- 
ment of  his  Will,  the  same  thing  as  if  he  had  devised, 
to  the  Trustee,  all  his  Freehold. Estate,  and  all  his  Real 
Estate  whatsoever. 

In  Fitzroy  v.  Howard,  Lord  Lyndhurst  does  not 
mean  to  say  that  the  words  ''  Real  Estate"  will  not  pass 
Leaseholds  for  Lives,  but  merely  that  there  were  other 
words,  in  the  Will,  under  which  the  Leasehold  Estate 
would  pass. 

There  is,  however,  more  in  this  Will.  The  Testator, 
in  the  Leasing  Power,  has  authorized  his  Son  and 
Daughter,  when  they  shall  be  in  possession  of  the 
Hereditaments  and  Premises  devised  to  them^  to  make 
any  Lease  or  Leases  of  any  parts  of  the  said  Heredita- 
ments and  Premises.  These  words  show  that  the  Tes- 
tator contemplated  that  he  had  devised,  not  only  He- 
reditaments, but  also  other  things,  which  were  not  in- 
heritable. My  opinion,  therefore,  is  that  the  Freeholds, 
Copyholds,  and  Leaseholds  for  Lives  passed  by  the 
words  "  Real  Estate,"  but  that  the  Leaseholds  for  Yeiars 
did  not  pass. 

The  Election  made  by  the  Son  is  valid  as  against 
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Um ;  and,  as  he  is  clearly  entitled  to  a  proportional 
part  of  his  Annuity,  for  the  time  between  the  last  half- 
yearly  day  of  payment  and  his  attaining  Twenty-one,  the 
Daughter  also  is  entitled  to  a  proportional  payment  of 
her  Annuity  for  the  same  space  of  time ;  and,  if  the 
surplus  Rents  received  during  the  Son's  minority,  are 
not  sufficient  to  pay  those  Annuities  in  full,  they  must 
be  apportioned  according  to  the  Annuities. 


»833. 
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Construction. 

Mortgage. 

A  Testator,  af- 
ter several  De- 
vises and  Be- 
[uests,  gave, 


MATHER  V.  THOMAS. 

i>Y  Lease  and  Release  of  the  dOth  of  April  and  Ist  of 
May  1783,  Rice  Thomas  mortgaged  certain  Messuages, 
Lands  and  other  Hereditaments  situate  in  the  Isle  of 
Anglesey f  to  Joseph  Crewe,  in  Fee,  for  securing  1,000  Z. 
and  Interest 

Joseph    Crewe,   by    his  Will    dated    the    l»th  of  ^^^^  ^^^^ 
April  1700,  gave  to  his  Servant,  Martha  Jones,  and  her  devised  and  he- 
Assigns,  for  her  life,  an  Annuity  of  20  /.,  to  be  issuable  ^^g^^^f  ^  ^** 
and  payable  out  of  the  Real  and  Personal  Estate  there-  Chattels  real, 
inafter  by  him  given,  devised  and  bequeathed  to  or  in  Trust  Ready  M  oney, 
for  John  Capper;  and,  after  giving  several  specific  and  ji5^,^«|^i)ebt8 
pecuniary  Legacies,  he  gave  and  devised,  to  the  said  John  and  Personal 
Capper  and  his  Assigns,  for  his  life,  subject  and  charged  ^*^^,y  ^^^"** 
with  the  Annuity  to  Martha  Jones  and  also  with  some  Executors,  Ad- 
other  Annuities,  all  his  several  Messuages  or  Dwelling-  ministrators  and 
houses.  Shops  and  Hereditaments,  with  their  Appurte-  ^g^iun  TrusU ; 
nances,  situate  on  the  East  side  of  Northgate-street,  in  Held  that  the 

Legal  Estate  in 
the  Premises  mortgaged  to  the  Testator  in  Fee,  passed  to  2^.  and 
J5.,  the  Trusts  declared   not    being  repugnant   to    that    Con- 


^^^fi^  A/i>^.^ 
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the  City  of  Chester ^  then  in  the  several  holdings  or  pos- 
sessions of  the  Persons  therein  named,  and  also  aft  his 
several  Messuages  or  Dwelling-houses,  Shops,  Rooms, 
Stables,  Hereditaments  and  Premises,  situate  on  the  East 
side  of  the  same  Street,  in  the  holdings  or  possessions  of 
the  Persons  therein  named  ;  and  also  all  his  Eighth  Part 
or  Share  of  and  in  the  Works  for  supplying  the  City  of 
Chester  with  Water,  and  of  the  Buildings,  Engines,  and 
Appurtenances  thereto  belonging,  to  hold,  subject  and 
charged  as  aforesaid,  unto  John  Capper  and  his  Assigns, 
for  his  life,  without  Impeachment  of  Waste,  and,  from 
and  after  the  decease  of  John  Capper,  the  Testator 
gave  and  devised  the  said  Premises,  subject  and 
charged  as  aforesaid,  unto  and  amongst  all  and  every 
the  Child  and  Children  of  the  said  John  Capper ,  equally, 
share  and  share  alike,  as  Tenants  in  Common,  and  to 
their  respective  Heirs ;  and,  after  devising  all  his  Estate 
and  Interest  in  certain  Messuages  or  Dwelling-houses, 
Shops,  Coach-houses^  Stables,  and  his  Part  or  Share  of 
the  Linen  Hall,  in  the  City  of  Chester j  and  all  other  the 
Premises  which  he  held  under  the  Dean  and  Chapter  of 
Chester,  subject  to  the  Rents  and  Covenants,  in  the 
original  Leases  thereof  granted,  reserved  and  contained, 
and  to  the  several  Annuities  in  his  Will  mentioned,  unto 
WiUiam  Currie  and  Richard  Myttan,  their  Executors 
and  Administrators,  during  the  continuance  of  such 
Leases,  in  Trust  for  John  Capper,  during  his  life,  and, 
after  his  death,  for  his  Children,  as  Tenants  in  Com- 
mon, and  their  Executors  and  Administrators,  and, 
after  bequeathing  some  other  pecuniary  Legacies,  the 
Testator  proceeded  thus : — *'  And,  as  for  and  concern- 
ing all  my  Messuages  or  Dwelling-houses,  Buildings, 
Chattels  real,  Ready  Money,  Securities  for  Money, 
Debts  to  me  owing,  and  Personal  Estate  of  any  nature 
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or  kind  soever,  (save  what  are  hereinbefore  by  me  other- 
wise^disposed  of,)  I  give,  devise  and  bequeath  the  same 
and  every  part  thereof,  unto  the  said  WUUam  Currie  and 
Richard  MyttoUj  their  Heirs,  Executors,  Administra- 
tors and  Assigns,  upon  the  Trusts  hereinafter  mentioned 
and  declared  of  and  concerning  the  same,  (that  is  to 
say)  in  Trust  that  they  the  said  William  Currie  and 
Richard  Mytton,  or  the  Survivor  of  them,  and  the  JSre- 
cutars  and  Administrators  of  such  Survivor,  do  and 
shall,  of  their  own  proper  authority,  and  at  their  own 
discretion,  lay  out,  invest,,  and  place  so  much  thereof  as 
consists  of  Money,  in  the  names  or  name  of  them  the 
said  William  Currie  and  Richard  Mytton,  or  the  Sur- 
vivor of  them,  or  the  Executors  and  Administrators  of 
such  Survivor,  in  the  Public  Stocks  or  Funds,  or 
in  Government  or  other  real  Securities  at  Interest, 
and  to  be,  from  time  to  time,  called  in,  altered  and 
varied  by  them  as  occasion  shall  require,  in  which  case 
the  Receipt  or  Receipts  of  my  said  Trustees  shall  be  a 
good  and  suflBcient  dischai^e  or  discharges  for  so  much 
of  the  said  Money  so  called  in  as  shall  be  therein  ex- 
pressed or  acknowledged  to  be  received,  and  the  Person 
or  Persons  paying  in  the  same,  shall  not,  nor  shall  his, 
her,  or  their  Heirs,  Executors,  Administrators  or  Assigns, 
afterwards  be  obliged  to  see  to  the  application  of  such 
Honey,  or  be  accountable  for  any  loss,  misapplication  or 
non-application  thereof,  or  of  any  part  thereof  respec- 
tively :  and  upon  this  further  Trust,  that  they  the  said 
William  Currie  and  Richard  Mytton,  or  the  Survivor  of 
them,  or  the  Executoi^  or  Administrators  of  such  Sur- 
vivor, shall  and  do  pay,  apply,  and  dispose  of  the  clear 
yearly  Dividends,  Interest  or  Produce  of  the  Money  so 
to  be  invested,  and  also  of  the  Rents,  Issues  and  Profits 
of  my  said  last  devised  Chattels  real,  ^as  the  same  shall, 
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from  time  to  time,  arise  and  be  received,  unto  the  said 
John  Capper  and  his  Assigns,  for  and  during  the  term 
of  his  natiiral  life,  and,  from  and  immediately  after  his 
decease,  upon  Airther  Trust  that  they  my  said  Trustees^ 
or  the  Survivor  of  them,  or  the  Executors  or  Adminis- 
trators of  such  Survivor^  do  and  shall  pay  and  divide 
such  Residue,  or  assign  or  transfer  the  Securities  which 
shall  be  then  subsisting  for  the  same,  unto  and  amongst 
all  and  every  the  Child  and  Children  of  the  said  Jokn  ' 
Capper  that  shall  be  living  at  the  time  of  his  decease 
or  bom  in  due  time  afterwards,  share  and  share  alike/' 
And  the  Testator  appointed  Cwrie  and  Mytton  Exe- 
cutors of  hisWiD* 


The  Testator  died  in  1801 ;  and  the  1,000  21  remained 
unpaid  at  his  death. 

The  question  was  whether  the  Legal  Estate  in  the 
Mortgaged  Premises,  passed,  by  his  Will,  to  Cwrrit 
and  Mytton. 


Mr.  Pepys  and  Mr.  Lynch,  for  the  Plaintiffs,  said 
that  the  words  "  Securities  for  Money,"  were  sufficient 
to  pass  the  Mortgaged  Property;  Crips  v.  GrysU  (a) ; 
especially  as  the  word  "  Heirs  "  occurred  in  the  Devise ; 
that  there  was  nothing  inconsistent  in  the  Trusts  of 
the  Will,  to  prevent  the  Mortgaged  Estate  from  passii^ ; 
but,  on  the  contrary,  it  was  necessary  that  Currie  and 
Mytton  should  take  the  Legal  Estate,  to  enable  them 
to  perform  the  Trusts :  that  this  Case  fell  within  th0 
reasoning  of  Bayley  J.  in  Galliers  v.  Moss  (i),  and  was 

(a)  Cro.  Car.  37.  See  this  Case  stated  from  the  Record, 
9  Bam.  &  Cress.  282. 

(b)  9  Barn.  &  Cress.  267. 
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distingoishable  from  Sylvester  v.  Jfarman  {c)y  where  the 
Property  devised  was  subjected  to  the  payment  of  Debts, 
which  was  a  purpose  to  which  a  Mortgaged  Estate  was 
not  applicable.  Lord  Br  ay  broke  v.  Inship  (rf) ;  Ren- 
toize  V.  Cooper  (c). 

Mr.  Knight  and  Mr.  CockereU,  contra : 

This  Case  is  not  distinguishable  from  Galliers  v.  Moss\ 
and  your  Honor  cannot  decide  that  the  Legal  Estate  in 
the  Mortgaged  Premises  passed  under  this  Will,  with- 
out over-ruling  that  Casel  There  the  Trusts  were  to  be 
performed  by  the  Trustees  arid  their  Heirs, 

[The  Vice-Chancellor : — ^This  Case  is  the  converse  of 
Galliers  v.  Moss ;  for,  here,  the  devise  is  to  the  Trustees 
and  their  Heirs,  and  the  Trusts  are  to  be  performed  by 
them  and  their  Executors.  Supposing  that  the  Tes- 
tator had  had  other  Freehold  Estates  than  those  devised 
in  the  preceding  part  of  his  Will,  would  not  they  have 
parsed  by  the  Residuary  Clause  ?  Here  the  word  "  Heirs" 
is  applicable  to  the  words  "  Messuages  or  Dwelling- 
houses  ;'*  but,  in  Galliers  v.  Moss,  there  were  no  such 
words.  The  opinion  expressed  by  Sir  John  Lecxh,  V.  C, 
in  Reiwoize  v.  Cooper,  was  extra-judicial,  and  was  not 
necessary  to  the  decision  of  the  Case.] 

Mr.  G.  Richards,  appeared  for  Rice  T/iamas. 

The  Vice-chancellor  intimated  his  opinion  to  be  that 
the  Legal  Estate  in  the  Mor^aged  Premises,  passed  by 
the  words  "  Securities  for  Money  ;'*  but  said  that  he 
could  not,  with  propriety,  decide  the  Case  in  the  face  of 

(c)io  Price,  76.    ((/)  8  Ves.  417.    (e)  Madd.  &  Odd.  371. 
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the  decision  of  the  Court  of  King's  Bench  in  Galliers 
V.  Mass ;  and,  therefore,  the  proper  course  would  be  to 
send  a  Case  for  the  opinion  of  another  Court  of  Law. 

A  Case  was  accordingly  sent  to  the  Court  of  Conunon 
Pleas. 


The  Judges  of  that  Court  returned  the  following  Cer- 
tificate :  "  We  have  heard  this  Case  argued  by  Coun- 
sel and  considered  it ;  and  we  are  of  opinion  that  the 
Legal  Estate  in  the  Premises  comprised  in  the  Inden- 
ture of  Mortgage  of  the  Ist  day  of  May  1783,  passed, 
under  the  Will,  to  W.  Currie  and  R,  Mytton  and 
the  Survivor  of  them,  by  the  devise  of  the  Testator's 
Securities  for  Money  to  the  said  IV.  Currie  and  JR. 
J^ytton,  their  Heirs,  Executors,  Administrators  and 
Assigns  (/). 

N.  a  Tyndal. 

J.  A.  Park. 

S.  Gaselee. 

J.  B.  Bosanquet.'* 

On  the  Case  coming  on  again  before  the  Vice-Chart' 
^elhr,  on  the  2d  July  1833,  his  Honor  made  a  declara- 
tion in  the  terms  of  the  Certificate. 


(J')  10  BiDg.  44.    See  Le  Gros  v.  Cockerdl^  ante  Vol.  V. 
384,  and  In  re  Tyas^  ibid.  451. 
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KNIGHT  V.  KNIGHT.  16th  April. 

X>Y  the  Settlement  made  in  contemplation  of  the  Mar-     Constmdion. 

riage  between  Robert  Giveen  and  Caroline  Lambert,    Separate  Use. 

dated  the  26th  of  July  1824,  the  Lady  assigned  and  „      m^' 

transferred  to  Tnistees,  a  messuage  in  fVimpole^treet  Settlement, 

and  certain   Sums  of  Money  and   Stock,    in   Trust,  Money  and 

Ai-Bf*  -ix  nim  Stock  were  as- 

after  the  Mamage,  to  receive  the  Income  of  the  Trust  gj^ned  to  Trui- 

Property,  during    her  life,  and    pay  the  same    into  tees,  in  Trust,  to 

her  hands,  for  her  own  sole  and  separate  use    and  '®^®*^^  ^".®  '^^ 

'  .       '^  come  dunng  the 

benefit,  or  as  she  should,  by  writing  under  her  hand,  LifeoftheUidy, 

notwithstanding  her  Coverture,  direct  or  appoint,  but  *"^  P*y  *® 

...  i    i*  same  to  her  for 

no  payment  to  be  made  by  anticipation  or  before  the  j^^^.  geparate 

same  should  become  due.   And  it  was  declared  that  the  use,  or  as  she 

said  Income  should  not  be  subject  or  liable  to   the  should  appoint, 

•^  notwitManatng 

Power,  Control,  Debts,  Forfeiture,  Intermeddling,  En-  her  Coverture, 

gagements  or  Incumbrances  of  Robert  Giveen  her  in-  but  no  Foment 

tended  Husband,  in  any  manner  whatsoever,  and  that  anticiimtion,  ^ 

the  Receipt  or  Receipts  of  Caroline  Lambert,  signed  and  it  was  de- 

with  her  own  hand,  or  of  such  Person  or  Persons  as  ?^*^  *f*  ^® 

i_       1      . 1  .       .     ,,r  .  .  1      , .     ^  Income  sliould 

she  should  appoint  m  Wnting,  should,  from  time  to  not  be  subject 

time,  be  a  good  and  sufficient  Discharge  or  Discharges  ^  ^^  Debts, 

for  the  same,  and,  from  and  immediately  after  her  de-  her  intended  * 

cease,  in  case  Robert  Giveen  should   survive  her,   in  Husband,  smd, 

Trust  to  permit  and  sufier  him  to  receive  and  take  such  *1^®'  ^^  ^\ 
,.     .  cease,  in  case 

Income,  for  his  life^  and,  from  and  after  the  decease  of  he  should  sur- 
vive, in  Trust  to 
permit  him  to  receive  the  Income  for  his  life,  &c-  The  Husband 
died  in  the  lifetime  of  his  Wife,  and  she  married  again.  Held 
that  the  Provision  for  the  separate  use  of  the  Lady  without  antici- 
pation, was  confined  to  the  first  Marriage.  •  ^-^^   *^  ^^^  yP*^  ^^ 
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the  Survivor  of  them,  in  Trust  for  the  benefit  of  all  and 
every  the  Children  or  Child  of  Caroline  Lambert  by 
Robert  Giveen  or  any  future  Husband  after  his  de~ 
cease,  in  manner  following,  (that  is  to  say)  in  case  there 
should  be  but  one  Child  of  Caroline  Lambert  by  Robert 
Giveen  or  any  future  Husband  as  aforesaid,  the  whole  of 
such  Trust  Premises  and  the  Income  thereof  to  belong 
to  such  Child,  and  to  be  vested  in  him  or  her  at  th^ 
usual  periods,  and  to  be  transferred  or  assigned  to  him 
or  her,  at  the  same  time,  if  the  same  should  happen  after 
the  decease  of  the  Survivor  of  them  the  said  Robert 
Giveen  and  Caroline  Lambert ;  but,  if  the  same  should 
happen  in  the  lifetime  of  them  or  the  Survivor  of  them, 
then  immediately  aft«r  the  decease  of  such  Survivor : 
and,  if  there  should  be  two  or  more  Children  of  Caroline 
Lambert  by  Robert  Giveen  her  intended  Husband,  or 
any  future  Husband,  then  the  whole  of  such  Trust  Pre- 
mises and  the  Income  thereof,  to  be  for  the  Portions  of 
such  two  or  more  Children,  and  to  be  divided  between 
or  among  them  in  equal  Shares,  and  the  Shares  to  be 
vested  in  them  respectively  at  the  usual  times,  and  to  be 
transferred  or  assigned  to  them  at  the  same  times,  if  the 
same  should  happen  after  the  decease  of  the  Survivor 
of  Robert  Giveen  and  Caroline  Lambert,  but  if  not,  then 
immediately  after  the  death  of  the  Survivor :  and  in 
case  there  should  be  no  ChUd  or  Issue  of  Caroline  Lam^ 
bert  who,  under  the  Trusts  thereinbefore  declared,  should 
become  entitled  to  a  vested  interest  in  the  Trust  Pre- 
mises, then  in  Trust  that  the  Trustees  should,  after  the 
decease  of  the  Survivor  of  Robert  Giveen  and  Caroline 
Lambert,  his  intended  Wife,  stand  possessed  of  the 
Trust  Premises,  in  Trust  for  such  Persons,  &c.  as 
Caroline  Lambert,  notwithstanding  her  Coverture,  by  her 
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Wih,  (whicby  notwithstanding  her  Coverture,  she  i^ 
thereby,  and  by  the  said  Robert  Giveen  her  intended 
Husband,  authorised  and  empowered  to  make,)  should 
bequeath  the  same,  and,  in  default  of  such  Bequest,  in 
Trust  for  the  Next  of  Kin  of  Caroline  Lambert,  as  if 
die  had  died  ^  feme  sole  or  had  not  been  married,  accord- 
ing to  the  Statute  of  Distributions. 


ifi34- 


KNIGHt 
V* 

JEniqut. 


Robert  Giveen  haying  died,  his  Widow  married  Charles 
Knight. 

The  Bill  was  filed,  by  Mr.  Knighty  against  his  Wife 
and  the  surviving  Trustee  of  the  Settlement  of  July 
1824,  insisting  that  the  Trusts  for  the  separate  use  of, 
and  against  anticipation  by  Mrs.  Knight,  were  only 
applicable  to,  and  ceased  with  her  Marriage  with  R, 
Gioeenj  and,  that  on  his  death,  she  became  entitled  to 
receive,  during  her  life,  and  to  alien  and  charge  the 
Income  of  the  Trust  P)remises,  and  that  her  Marriage 
with  the  Plaintiff,  was  an  Assignment  to  him,  in  Law, 
of  such  Income.  The  Bill  prayed  that  the  Plaintiff 
might  be  declared  to  be  entitled  to  receive  and  assign 
the  Income  of  the  Trust  Premises,  as  he  should  think 
prop^,  during  the  joint  Lives  of  himself  and  his  Wife, 
and  that  the  surviving  Trustee  of  the  Settlement  might 
be  decreed  to  pay  the  same  to  the  Plaintiff  or  his 
Aaugns,  accordingly. 


Mrs.  Knight,  by  her  Answer,  submitted  to  the  Judg- 
ment of  the  Court,  whether  she  was  or  not  entitled 
to  the  Income  of  the  Trust  Premises,  for  her  separate 
use,  without  having  power  to  anticipate  the  same. 
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Sir  Edward  Sugden  and  Mr.  Chandless,  for  the  Pliun- 
tiff;  said,  first,  that  a  Trust  for  the  separate  use  of  a 
WomaDy  with  a  restraint  on  Alienation,  if  created  with 
a  view  to  a  particular  Marriage,  was  good  for  that  Mar« 
riage ;  but,  if  it  was  created  with  a  view  to  every  Mar- 
riage that  a  Woman  might  contract,  it  was  bad :  that 
the  provision  was  introduced  in  order  to  enable  a  mar- 
ried Woman  to  enjoy  Property  as  if  she  were  sui  juris : 
that  the  moment  the  Marriage  ceased,  the  object  for 
which  the  provision  was  introduced  ceased ;  and,  there- 
fore, it  would  be  absurd  to  hold  that  a  Trust  could 
exist  for  the  separate  use  of  a  Woman  who  was  under 
no  disabiUty. 


Secondly,  that  there  was  not  a  word  in  the  Settlement, 
that  did  not  point  to  tlie  first  Marriage  only,  and,  there- 
fore, the  provisions  of  the  Settlement  could  not  be 
extended  beyond  it.  Newton  v.  Reid  (a) ;  Woodmeston 
V.  Walker  (b) ;  Jones  v.  Salter  (c) ;  Tudor  v.  Samyne  (d)  ; 
Barton  v.  Briscoe  (e). 


Mr.  Knight  and  Mr.  Kindersleg,  for  the  Defendants, 
relied  on  Beable  v.  Dodd(f),  and  on  the  Judgment  of 
the  Master  of  the  Rolls  in  Woodmeston  v.  Walker,  and 
added  that,  if  a  Trust  for  the  separate  use  of  a  Woman, 
could  not  be  created  except  with  a  view  to  a  particular 
Marriage,  it  would  be  out  of  the  power  of  a  Father 
having  an  unmarried  Daughter,  to  make  a  provision  for 
her,  by  his  Will,  so  as  to  guard  her  from  the  extrava- 
gance of  a  future  Husband  \  and  that,  as  a  Trust  might 


(a)  AntCy  vol.  IV.  p.  141. 
(h)  2  Russ.  &  MyL  197. 
(c)  2  Rubs.  &  Myl.  208. 


(4)  2  Vern.  270. 
(e)  Jacob,  603. 
(/)  1  T.  R.  1 J3. 
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be  created  for  the  separate  use  of  a  married  Woman,  so         1834. 
a  similar  Trust  might  be  made  to  take  effect  on  the 
Marriage  of  a  single  Woman. 


The  Vicb-Chancellor  : 

The  Settlement  does  not  contain  any  declaration  of 
Trust  in  favour  of  this  Lady,  in  case  her  intended 
Husband  should  die  in  her  lifetime.    The  first  Limita- 
tion is  to  the  Trustees,  in  Trusty  during  the  life  of  Caroline 
Lambert,  to  receive  the  Interest,  Dividends,  and  Annual 
Produce  of  the  Trust-Property,  Monies,  Stocks,  Funds 
and  Securities,  and  pay  the  same  into  the  hands  of  the 
said  Caroline  Lambert ;  and  the  Trust  next  declared, 
is  to  take  effect  from  and  immediately  after  the  decease 
of  the  said   Caroline  Lambert.    So  that  there  is  no 
expression  of  Trust  for  her,  during  that  part  of  her  life 
that  might  endure  beyond  the  life  of  her  intended 
Husband.     Consequently,  we  must  look  at  the  first 
words  in  the  Settlement  as  constituting  a  Trust  for  the 
whole  of  her  life.     Then  words  of  modification  and 
restriction  are  added :  '^  To  and  for  her  own  sole  and 
separate  use,  or  as  she  shall,  by  writing  under  her  hand, 
notwithstanding   her  coverture,  appoint,   but  no  pay- 
ment to  be  made  by  anticipation  or  before  the  same 
shall  become  due."    The  words :  '^  notwithstanding  her 
Coverture,"   must  mean  the  Coverture  then  in  con- 
templation.   And  then  it  is  declared  that :  ^'  the  said 
Income,  Interest,  Dividends  and  Annual  Produce,  shall 
not  be  subject  or  liable  to  the  Power,  Control,  Debts,  In- 
termeddling or  Engagements  of  the  %9aA  Robert  Giveen, 
her  intended  Husband .''    That  Clause,  manif(^6tly,  al- 
ludes to  the  intended  Coverture. 

It  appears  to  me,  therefore,  on  the  face  of  this  Instru- 


Knioht 

V. 

Knioht. 
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ment,  that  all  the  machmery  by  which  the  Income  of 
the  Trust  Property  is  secured  for  the  separate  use  of 
this  Lady,  without  anticipation,  was  introduced  into 
the  Settlement,  with  reference  to  that  Marriage  only 
which  she  was  then  about  to  contract. 


Whatever  may  be  thought  of  Newton  v.  Meid,  it  is 
supported  by  the  decision  of  the  Lord  Chancellor  in 
Woodmeston  v.  Walker. 

In  my  opinion  this  is  the  case  of  a  Trust  created  for 
the  life  of  this  Lady,  with  Limitations  and  Restrictions 
which  were  binding  during  her  Marriage  with  her  first 
Husband,  but  not  beyond  it:  and,  consequently,  her 
present  Husband  is  entitled  to  receive  and  dispose  of  the 
Income  of  the  Trust  Property  during  the  Coverture*. 

*  See  the  next  Case. 


18355 
fioth  January. 

mu. 

Construction, 
Separate  Use* 

Testator  direct- 
ed the  Interest 
of  10,000/.  to 
be  for  the  se- 
parate Use 
of  his  Daughter 

Jane  Lane,  the  Wife  of  J.  Lane,  for  her  life,  free  from  the  Debts  of 
her  Husband.  The  Husband  died,  and  his  Widow  married  again. 
Held  that  the  Trust  for  her  separate  use  ceased  on  the  death  of  her 
first  Husband. 

Qu.  Whether  a  Trust  for  the  separate  use  of  a  single  Woman  is 
valid 


BENSON  V.  BENSON. 

Thomas  Howard  Griffith,  byhisWiu 

dated  the  1st  of  August  1821,  after  devismg  a  Plantation 
in  Barbadoes,  called  Windsor,  and  all  other  his  Estate 
and  Property  of  whatever  nature,  whether  Real,  Per- 
sonal, or  mixed,  and  whether  in  Barbadoes,  England,  or 
elsewhere,  to  his  eldest  Son,  the  Defendant,  HumoB 
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Griffith,  his  Heirs,  Executors,  Administrators  and 
Assigns,  subject  to  the  payment  of  his  Debts,  Funeral 
and  Testamentary  Expenses  and  Legacies,  proceeded 
thus :  '^  I  do  hereby  chai^  and  make  my  said  Planta- 
tion called  Windsor,  and  the  Lands,  Buildings,  Slaves 
and  Stock  thereof  liable  to  the  payment  of  the  Sum  of 
10,000  /.  Barhadoes  currency,  at  lawful  Interest  from 
the  day  of  my  death,  to  the  following  uses,  that  is  to 
say,  the  Annual  Interest  to  accrue  thereon  to  be  to  And 
for  the  sole,  separate  and  exclusive  use  and  benefit  of 
my  Daughter,  Jane  Abel  Lane,  the  Wife  of  John  Bran^ 
ford  Lane,  Esq^  for  and  during  her  natural  life,  totally 
free  and  independent  of  the  Debts,  Control  or  Engage- 
ments of  her  Husband,  and  for  which  her  Receipt  alone, 
or  the  Receipts  of  such  Person  or  Persons  as  she  shall 
alone  appoint,  from  time  to  time,  to  be  a  sufficient 
discharge ;  and  I  do  direct  that  such  Interest  shall  be 
paid  to  her  at  the  end  of  every  Six  Months,  either  in 
this  Island  or  in  England  as  she  shall  desire."  And 
the  Testator  disposed  of  the  10,000!.,  after  the  death  of 
his  Daughter,  in  manner  therein  mentioned  *. 
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The  Testator  died  in  1823.  John  Branford  Lane 
died  in  1829;  and  his  Widow  intermarried  with  the 
Plaintiff  in  December  1831. 


The  Bill  prayed  that  it  might  be  declared  that  the 
Plamtiff,  on  his  Marriage,  became  absolutely  entitled  to 
receive  the  Interest  which,  during  the  life  of  the  De- 
fendant, his  Wife,  should  accrue  due  in  respect  of  the 
L^acy  of  10,000/.  Barbadoes  currency,  and  that  the 

*  The  Will  was  set  forth,  as  above,  in  the  Bill :  but  The 
Vice-Chancellor  read  and  commented  upon  some  of  the  sub« 
sequent  parts  of  it,  which  are  stated  in  his  Judgment. 
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balance  of  Interest  then  due^  and  all  the  Interest  which^ 
during  the  life  of  his  Wife,  should  accrue  due,  might 
be  paid  to  him. 

The  Defendants  put  in  a  general  Demurrer. 

Mr.  Knight  and  Mr.  Blenman,  in  support  of  the 
Demurrer : 

There  is  no  case  that  decides  that  an  enduring  Trust 
may  not  be  created  for  the  separate  use  of  a  married 
woman.  There  is  a  dictum  to  that  effect  in  Massey  v. 
Parker  {a)  \  but  it  was  extra-judicial:  the  point  de- 
cided was  that  the  language  of  the  Will  did  not  create 
a  Trust  for  the  separate  use  of  the  Testatrix's  Grand- 
daughter. Woodmeston  v.  Walker  (&)  merely  decides 
that,  where  a  Trust  is  created  for  the  separate  use  of 
a  single  woman,  with  a  Clause  against  anticipation,  she 
may  aUenate  the  Property  before  Marriage.  In  Barton 
y.  Briscoe  (c),  it  was  decided  that  the  Clause  restrain- 
ing a  married  woman  from  anticipatii^  her  separate 
Property,  operates  during  the  continuance  of  the  Co- 
verture only.  That  Clause  is  of  modem  invention; 
and  Trusts  for  the  separate  use  of  married  Women,  and 
restraints  on  Alienation  by  them,  are  wholly  indepen- 
dent  of  each  other.     Acton  v.   White  {d)\  Adamson 

V.  Armitage{e);  v.  Lyne{f);  and  Anderson   v. 

Anderson  (g) J  are,  all  of  them,  Cases  in  which  the 
Clause  against  anticipation  would  have  been  inopera- 


{a)  2  Myl.  &  Keen,  174. 
(fi)  2  Ru88.&  Myl.  197. 
(c)  Jacob's  Rep.  603. 
{d)  1  Sim.  &  Stu.  429. 


(e)  19  Ves.  416. 
(/)  1  Younge,  562. 
{g)  2  Myl.  &  Keen,  427. 
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tiYe;  bat  effect  was  gifven  to  the  Trast  for  separate 
use. 

Mr.  KindersUy  and  Mr.  Chandless^  in  support  of 
the  Bill: 

There  are  two  points  in  this  Case,  on  either  of  which, 
if  we  are  right,  this  Demurrer  must  be  oTerruled:  1st. 
By  the  language  of  the  Will,  the  exclusion  of  the 
marital  right  is  confined  to  J.  B.  Laite,  and  is  not  ex- 
tended to  a  second  Husband.  The  dicta  in  Massey  v. 
Parker  {h)f  and  the  decisions  in  Tyler  v.  Lahe(i),  and 
Knight  v.  Knight  (A),  show  that,  in  order  to  exclude 
the  mantal  pgbt,  the  intention  must  be  clear.  Here 
the  Testator  charges  his  Plantation,  called  Windsar, 
with  the  payment  of  10,000 !.,  *^  the  Interest  to  be  for 
the  sole,  separate  and  exclusive  use  andbenefit  of  my 
Daughter,  Jane  Abel  Lane^  the  Wife  of  John  B.  Lane, 
for  and  during  her  natural  life,  totally  free  and  inde- 
pendent of  the  Debts,  Control,  or  Engagements  of  her 
Husband."  This,  plainly,  excludes  the  marital  right  of 
that  Husband  only  whom  the  Testator  has  just  named. 

2ndly:  Supposing  that  there  was  an  intention,  ap- 
parent on  the  face  of  the  Will,  to  exclude  the  marital 
right,  not  only  of  J.  B.  Lane,  but  of  all  future  Hus- 
bands of  this  Lady,  that  intention  could  not  prevail. 
The  two  decisive  Cases  on  this  point,  are  Woodmeatan  v. 
Walker,  and  Massey  v.  Parker.  The  reasoning  of  the 
Master  of  the  Rolls,  in  the  latter  Case,  is  extremely 
imp<»iant(Z).  And,  though  it  was  said  that  the  opi- 
nion expressed  by  that  learned  Judge  was  extra-judicial, 

(A)  2  Myl.  &  Keen,  174.  (k)  Ante,  p.  121. 

(i)  Antt,  Vol.  IV.  144,  and  (/)  See  2  Myl. &  Keen,  1 82, 
2  Rubs.  &  Myl.  183.  183. 
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because  the  words  of  the  Will  were  not  sufficient  to 
exclude  the  marital  right,  yet  his  Honor  held  that,  if 
the  intention  to  give  the  income  of  the  Property  for 
the  separate  use  of  the  Grand-daughter,  had  been  suf- 
ficiently expressed,  still,  upon  principle,  he  should  have 
had  no  doubt  that  the  right  of  die  Husband  was  not 
excluded.     In  Adamson  v.  Armitagey  Anderson  v.  An- 

derson,    and    v.  Lyne,    the   question    was    not 

brought  to  the  attention  of  the  Court.  The  law  was 
taken  to  be  settled,  and  the  point  here  raised,  was  not 
discussed. 


[The  Vtce^CkaTwellor :  — Suppose  a  Father  seised  in 
Fee,  devises  to  Trustees  and  their  Heirs,  in  Trust 
for  the  separate  use  of  an  Infant  Daughter,  and  she 
attains  21  and  marries,  could  the  Husband  file  a 
Bill,  against  the  Trustees,  to  have  the  legal  Estate 
conveyed  to  him,  and  so  defeat  the  intention  of  the 
Testator?] 

Yes:  but  the  Daughter  may,  if  she  chooses,  prevent 
the  mischief,  by  settling  the  Property,  previously  to  her 
Marriage,  to  her  separate  use. 

[The  Vice-ChanceUor : — It  is  very  important  to  Per- 
sons having  Daughters  and  female  relations  for  whom 
they  wish  to  provide,  and  whose  interests  it  may  be 
necessary  to  protect,  that  the  principle  which  you  con- 
tend for,  should  not  be  established  until  the  subject  has 
been  well  considered.  Regard  ought  also  to  be  had  to 
the  practice  of  Conveyancers.  As  far  as  that  practice 
goes,  Trusts  like  the  present,  have  prevailed  for  more 
than  a  century.] 
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The  Convejrancers  now  consider  the  Law  to  be  settled  1835. 

as  we  contend  for.     Newton  v.  Reid  (m),  and  the  other     ^~'    "^        * 
Crises  in  which  the  restraint  on  alienation  has  been  held        Benson 
to  be  void,  closely  apply  to  the  present  Case.     But       ^    '^' 
Massey  v.  Parker  is  a  direct  authority  that  a  Trust  for 
separate  use,  can  be  created  in  favour  of  a  married 
woman  only;  and  this  Demurrer  cannot  be  allowed 
without  overruling  that  Case. 

(The  Vice-chancellor : — In  Brandon  v.  JRobinson  (n\ 
Lord  JEldon  decided  that  the  Clause  against  anticipa- 
tion was  inconsistent  with  the  enjoyment  of  the  Pro- 
perty given,  and  was,  therefore,  void  :  but  the  question 
here  is,  simply,  whether  you  can  protect  an  mimarried 
Woman,  in  Equity,  by  creating  a  Trust  for  her  separate 
use.  Newton  v.  Reid  did  not  interfere  with  that  ques- 
tion. There  the  married  Woman  and  her  Husband 
combined  to  assign  her  separate  Property ;  and  no  one 
doubted  that  they  might  do  so,  unless  they  were  pre- 
vented by  the  Clause  against  Alienation ;  and  the  de- 
cision only  went  to  this,  that  the  restriction  on  Aliena- 
tion was  rendered  ineffectual  by  the  context  of  the 
Will,  but  no  opinion  was  expressed  as  to  the  effect  or 
operation  of  the  previous  words.] 

Supposing  the  Trust  in  this  Case  should  be  held  to 
be  good,  then  we  submit  the  Marriage  is,  in  effect,  an 
Assignment  of  the  Wife's  Property  to  the  Husband. 

[The  Vice-Ckancellor :—Th^t  is  not  the  Law:  for, 
if  the  Husband  does  not  assign  the  Chattels  real  of  his 

(m)  Ante,  Yo\.  IV.  p.  141. 

(«)  18  Ves.  429,  and  1  Rose,  197. 
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Wife,  during  the  Coverture,  they  survive  to  her  oa 
his  death.  So,  if  the  Husband  does  not  recover,  during 
(he  Coverture,  the  Chases  in  action  of  his  Wife,  they 
will  not  go  to  his  Executor,  but  survive  to  her ;  and, 
if  she  dies  in  his  lifetime,  he  must  take  out  Letter^ 
of  Administration  to  her.] 

Mr.  Knight,  in  reply : 

In  Beable  v.  Dodd  (o),  the  words  of  the  Will  were 
similar  to  those  in  the  present  Case,  and  Willes  and 
Ashhurst,  Justices,  decided,  on  the  construction  of  those 
words  alone,  without  reference  to  the  Codicil,  that  the 
restriction  was  not  confined  to  the  then  Husband,  but 
was  meant  to  extend  to  any  future  Husband.  Here 
the  Trust  for  the  separate  use  of  the  Daughter,  is  to 
continue  during  her  natural  life,  &ee  fix)m  the  Debts, 
&c.  of  her  Husband.  The  Testator  does  not  say  ''her 
said  Husband ;"  but  these  latter  words  must  be  con- 
nected with  the  former.  Besides,  when  the  Testator 
had  said,  ''  for  her  separate  use,"  he  had  said  enough ; 
for,  though  the  subsequent  words  are  familiarly  added, 
they  are  surplusage :  why  then  are  they  to  cut  down 
the  previously  expressed  general  intention  ?  Again,  the 
Testator  does  not  say  that  the  Receipts  shall  be  suffi- 
cient discharges  during  the  life  of  the  Husband,  but 
during  the  life  of  his  Daughter.  It  is  clear,  therefore, 
on  the  face  of  the  Will,  that  the  Testator  meant  the 
Trust  to  extend  not  only  to  the  then,  but  to  any  future 
Husband. 

Both  practice  and  authority  are  against  the  second 
point  contended  for  on  the  other  side. 


(ft)  1  T.  R.  193. 
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The  Vice-Chan CELLOB : 
I  should  be  extremely  unwilling  to  decide  upon  the 
aecood  point,  unless  I  were  obliged  to  do  so.  The 
lai^age  of  the  Will  in  this  Case,  relieves  me  from  that 
necessity :  for  I  think  that  the  words  of  the  Will  must 
be  taken  to  create  a  Gift  for  the  separate  use  of  this 
Lady,  during  the  life  of  her  first  Husband  only.  The 
Testator,  after  charging  his  Plantation  with  the  1 0,000  Ar 
directs  the  annual  Interest  to  be  to  and  for  the  sepa- 
rate use  of  his  Daughter  Ja'w^  the  Wife  of  John  Bran^ 
ford  Lane,  for  her  life,  totally  free  and  independent  of 
the  Debts,  Control  or  Engagements  of  her  Husband. 
This  means,  according  to  the  plain  sense  of  the  words, 
her  Husband  •/.  B.  Lane,  and  no  other  Person.  The 
Will  then  proceeds  as  follows :  ''  And,  from  and  after 
the  death  of  my  said  Daughter,  Jane  Abel  Lane,  I  do 
give  and  bequeath  and  dispose  of  the  said  Sum  of 
10,000/.,  unto  and  amongst  all  and  every  the  Children 
of  my  said  Daughter  by  her  said  Husband  the  said 
J.  B.  Lane"  That  fixes  the  Testator's  meaning  to  be 
the  Husband  whom  he  had  before  spoken  of.  The 
Will  then  goes  on  thus :  '*  Save  and  except  the  Child 
who  shall  be  entitled  to  and  become  possessed  of  Castle 
drant  Plantation,  situate  in  the  parish  of  St.  Joseph 
in  this  Island,  and  of  which  the  said  John  Branford 
Lane  is  now  seised  and  possessed  for  the  term  of  hi^ 
natural  hte,  to  be  equally  divided  between  and  amongst 
them,  share  and  share  alike,  at  the  age  of  24  years,  if 
Scms,  and  at  the  said  age  of  24  years,  or  day  or  days 
of  Marriage,  if  Daughters,  whichever  event  shall  first 
happen,  and  should  any  or  either  of  the  Children  of  my 
mi  Daughter,  being  a  Son  or  Sons,  depart  this  life 
imder  the  said  age  of  24  years,  or,  being  a  Daughter  or 
Daughters,  shall  depart  this  life  under  the  said  age  of 

K  3 


1835. 

B£NSOK 
BSMSOH. 


134 


CASES   IN   CHANCERY. 


1^35- 


Benson 

V. 
BSMBON* 


34  years  and  unmarried,  then  and  in  such  case  th^ 
Part,  Share  and  Proportion  of  him,  her  or  them  so 
dying,  shall  go  to  and  be  equally  divided  amongst  his, 
her  or  their  surviying  Brothers  and  Sisters,  and  be  psud 
at  the  same  time  with  his,  her  or  their  original  Part, 
Share  and  Proportion.  Provided  always,  and  my  vrill 
and  meaning  is  that,  in  such  survivorship,  the  Child 
taking  or  being  entitled  to  take  the  said  Castle  Grant 
Plantation,  shall  not  be  included  or  participate  therein: 
and  should  it  so  happen  that  all  the  Children  of  the 
said  Jane  Abel  Lane  shall  depart  this  life,  being  Sons, 
under  the  age  of  24  years,  or  Daughters  under  that 
age  and  unmarried,  then  I  do  direct  that  the  said  Sum 
of  10,000/.  shall  sink  in  my  said  Plantation  called 
Windsor  for  the  benefit  of  my  Son  Thomas :  or  should 
it  happen  that  there  should  be  a  Survivor  of  the  Chil- 
dren of  my  said  Daughter,  and  such  Survivor  should 
take  or  be  entitled  to  take  the  said  Castle  Grant  Plan* 
tation,  in  such  case  the  said  sum  of  10,000/.  shall  not 
go  or  belong  to  such  Survivor,  but  the  same  shall,  in 
manner  as  aforesaid,  sink  in  the  said  Plantation  for  the 
benefit  of  my  said  Son  Thomas  and  his  Heirs.  And  I  do 
direct,  and  my  will  and  meaning  is  that,  should  any 
or  either  of  the  Children  of  my  said  Daughter  attain 
the  age  of  24  years,  being  a  Son  or  Sons,  or,  being 
a  Daughter  or  Daughters,  attain  that  age  or  be  married 
in  her  life-time,  that  his,  her  or  their  Part,  Share  and 
Proportion  in  the  said  Sum  of  10,000/.,  shall  be  a 
vested  Interest,  although  the  payment  thereof  be  post- 
poned until  after  her  death,  save  and  except  the  Child 
who  shall  take  or  be  entitled  to  take  the  Castle  Grant 
Plantation,  who,  as  I  have  hereinbefore  declared,  is 
not  to  participate  in  the  said  Sum  of  10,000  /. ;  but  if, 
at  the  time  of  the  death  of  my  said  Daughter,  any  or 


CASES  IN   CHANCERY. 

either  of  her  Children  entitled  as  hereinbefore  directed, 
to  a  Part,  Share  or  Proportion  of  the  said  Sum  of 
10,0002.,  shall  not  be  of  the  age  of  24  years,  if  Sons, 
and  shall  not  be  of  the  like  age  or  married,  if  Daughters, 
then  I  do  direct  that,  until  those  events  shall  happen, 
the  Annual  Interest  to  accrue  on  the  said  Sum  of 
10,000  2.  shall  be  paid,  applied  and  disposed  of  for  and 
towards  their  Maintenance  and  Education  in  the  pro- 
portion of  their  respective  Shares  of  and  in  the  said 
principal  Sum  of  10,000  Z/' 
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It  seems,  therefore,  that  the  Testator  took  it  for 
granted  that  the  Husband  would  outlive  his  Daughter, 
and  that  it  never  occurred  to  his  mind  that  his  Daugh- 
ter might  survive  her  Husband. 

I  am  not,  therefore,  under  the  necessity  of  deciding 
the  second  Point,  for  I  am  of  opinion  that,  by  the 
words  of  this  Will,  no  Trust  was  created  for  the  sepa- 
fate  use  of  this  Lady,  except  during  her  Marriage  with 

*  See  the  preceding  Case. 
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HILL  V.  HILL. 

J3Y  an  Indenture  made  the  2l8t  of  July  1831,  between 
Arthur  Ctegg^  Esquire,  of  the  one  part,  and  Sir  Rowland 
Hill,  of  Hawkstane,  in  the  County  of  Salop,  Bart*,  of  the 
other  part,  after  reciting  that  a  Marriage  had  been  agreed 
upon  betiveen  Sir  R.  Hill  and  Ann  Clegg,  the  Grand* 
daughter  of  Arthur  Clegg,  and  that  it  had  been  agreed 
that  Sir  R.  Hill  should,  within  six  months  from  the 
date  of  the  Indenture,  convey  and  assure  all  the 
Manors,  Towns,  Villages,  Messuages,  Farms,  Lands, 
Tithes  and  Hereditaments  of  him  the  said  Sir  R.  Hill, 
situate  in  the  County  of  Salop  and  elsewhere,  to  the 
uses  thereinafter  expressed,  and  that  Arthur  Clegg  had 
agreed  to  pay  certain  Debts  and  Engagements  of  Sir 
i2<  Hill,  secured  upon  the  said  Estates  in  the  County 
of  Salop  and  upon  the  Bonds  and  Promissory  Notes  of 
the  said  Sir  R.  Hill,  to  the  amount  of  100,000 1,  in 
manner  thereinafter  expressed  :  Sir  R.  Hill  covenanted 
with  Artf^ur  Clegg,  to  convey  all  the  Manors,  Towns, 
Villages,  Capital  or  other  Messuages,  Farms,  Lands, 
Advowsons,  Tithes  and  Hereditaments  of  him  the  said 
Sir  R.  Hill,  situate  in  the  County  of  Salop  or  elsewhere 
in  England,  to  Tinistees^  to  be  mutually  agreed  upon 
between  the  Parties,  and  their  Heirs,  subject  to  such 
Mortgages  or  other  Charges  and  Incumbrances  as  should 
affect  the  same  after  the  application  of  the  Money 
thereinaft;er  covenanted  by  Arthur  Clegg  to  be  paid 
and  appUed  as  thereinafter  mentioned,  to  the  use  of  Sir 
R.  Hill  for  life,  without  Impeachment  of  Waste,  vnth 

aforesaid.    Held  that  a  Power  of  Sale  and  Ex- 
introduced  into  the  Settlement. 


Hill 
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remainder    to  Trustees  to    preserve   Contingent   Re-  1834. 

mainderB,  with  remainder  to  the  first  and  other  Sons  of 
Sir  JL  Hili  by  Ann  Clegg  and  their  Issue^  for  the 
Estates  theranafter  mentioned^  that  is  to  say,  every  such  hVll. 

Son  to  take  the  said  Manors  and  other  Hereditaments^ 
in  the  order  of  his  Birth,  for  life»  with  remainder  to 
Trustees  to  preserve  Ccmtingent  Remainders,  with  re- 
mainder to  the  use  of  his  first  and  every  other  Scm, 
severaUy  and  successively,  and  in  Tail  Male,  remainder 
to  the  use  of  the  first  and  other  Daughters  of  Sir  22. 
Wl  by  Ann  Clegg  and  their  Issue,  for  the  Estates  there- 
inafter mentioned  (that  is  to  say)  every  such  Daughter 
respectively  to  take  the  said  Manors  and  other  Heredi- 
taments in  the  order  of  her  Birth,  for  life,  with  remain- 
der to  Trustees  to  preserve  Contingent  Remainders,  with 
remainder  to  the  use  of  her  first  and  every  other  Son 
severally,  successively,  and  in  Tail  Male,  with  remainder 
to  the  use  of  the  first  and  other  Daughters  of  the  first 
and  other  Sons  of  Sir  R.  Hill  by  Ann  Clegg,  severally 
and  successively,  and  in  Tail,  with  remainder  to  the  use 
of  the  first  and  other  Daughters  of  the  first  and  other 
Daughters  of  Sir  JR.  Hill  by  Ann  Clegg,  severally,  suc- 
cessively, and  m  Tail,  with  the  ultimate  remainder  to  the 
use  of  Sir  R.  Hill  in  Fee :  And  that,  in  such  Settlement, 
Conveyances  and  Assurances,  should  be  contained  a 
power  for  Sir  R.  Hill  to  charge  the  Manors  and  other 
Hereditaments,  by  way  of  Mortgage,  with  any  Sum  or 
Sums  of  Money,  not  exceeding,  in  the  whole,  the  Sum 
of  80,000/.,  which  Arthur  Clegg  should,  at  any  time  or 
times,  advance  or  lend  to  Sir  R.  Hill,  for  the  purpose  of 
paying  off  and  dischai^ng  all  or  any  of  the  Debts  and 
Incumbrances  then  owing  by  Sir  R.  Hill,  and  which 
should  remain  unpaid  after  the  application  of  the  Sum 
of  100,000/.  thereinafter  covenanted  by  Arthur  Clegg 
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1834.         to  be  paid  and  applied;  and  also  a  power  for  Sir  JR. 
Hill  to  chaige  the  Premises  with  any  Sum  or  Sums  of 
Money^  not  exceeding  80^000/.,  for  the  benefit  of  any 
*T  "^^  one  or  more  of  the  younger  Children  of  the  Marriage, 

and  to  create  Terms  of  Years  for  raising  such  several 
Sum  or  Sums  of  Money,  ^^  and  Itkeunseatt  other  Powers, 
Provisions,  Clauses,  Covenants  and  Agreements  usually 
inserted  in  Settlements  of  the  like  nature,  and  which  shall 
be  proper  for  effecting  any  of  the  purposes  aforesaid.*^ 
And  Arthur  Clegg  covenanted,  with  Sir  R.  Hill,  that 
he  would,  within  six  Months  from  the  date  of  the  In- 
denture, pay  and  discharge  such  Debts  or  Engagements 
then  due  and  owing  from  Sir  R.  Hill,  as  Sir  A.  Hill 
should  direct  him  to  pay  and  discharge,  to  the  extent  of 
100,000  h,  to  the  intent  that  all  such  Debts  and  Engage- 
ments might  be  fully  paid  and  dischaiged  in  the  man- 
ner and  by  the  means  aforesaid,  so  far  as  the  Sum  of 
100,000  /.  would  extend  thereto,  and  to  the  intent  that 
all  the  said  Manors  and  Hereditaments  might  be  freed 
and  discharged  therefrom. 

The  Bill  was  filed^  after  the  Marrii^,  praying  that 
the  Articles  might  be  specifically  performed. 

By  the  Decree,  it  was  referred  to  the  Master  to  in- 
quire in  what  manner,  according  to  the  true  construction 
of  the  Articles,  the  Hereditaments  and  Premises  com- 
prised therein,  ought,  in  the  Settlement  thereof  thereby 
covenanted  to  be  made,  to  be  limited  for  the  benefit  of 
Sir  R.  Hill  and  the  Issue  of  the  Marriage.  The  Master 
reported  that  the  Hereditaments  and  Premises  ought 
to  be  limited  to  Sir  R.  Hill,  for  life,  without  Impeach- 
ment of  Waste,  with  remainder  to  Trustees  to  preserve, 
&c.,  with  remainder  to  the  first  and  other  Sons  of  the 
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Marriage  in  Tail  Male,  with  remainder  to  the  first  and  1834. 

other  Daughters  of  the  Marriage  in  Tail  Male,  with  ''"■     "^        ' 

remainder  to  the  first  and  other  Sons  of  the  Marriage  in  Hill 

Tail,  with  remainder  to  the  first  and  other  Daughters  of  „  * 
the  Marriage  in  Tail,  with  remainder  to  Sir  JR.  Hill 
in  Fee- 

By  the  Order  on  Further  Directions,  it  was  declared 
that  the  Estates  ought  to  be  limited  in  the  manner 
reported  by  the  Master ;  and  it  was  referred  back  to 
him  to  settle  Deeds  of  Settlement  accordingly.  In  pur- 
snance  of  this  Order,  a  Draft  of  a  Settlement  was  left 
in  the  Master's  Office,  containing  the  usual  Powers  of 
Sale  and  Exchange.  The  Master,  in  settling  the  Draft^ 
struck  out  those  Powers,  conceiving  that  they  were  not 
authorised  by  the  Articles ;  and  he  afterwards  reported 
that  he  had  settled  the  Draft,  excluding  such  Powers : 
whereupon  the  Plaintiffs  excepted  to  his  Report. 

Sir  JS.  Sugden,  Mr.  Coote,  and  Mr.  Geldart,  in  sup- 
port of  the  Exceptions,  said  that  the  Articles  were  very 
inartificially  drawn,  for  Estates  for  Life  were  given  to 
unborn  Children,  with  remainders  to  their  Issue :  that 
the  Master  had  conceived  that  the  word  and,  in  the 
last  Clause  of  the  sentence  relating  to  the  Powers  to  be 
introduced  into  the  Settlement,  ought  to  be  read  as 
conjunctive,  whereas  it  ought  to  be  read  as  disjunctive. 

Mr.  Knight  and  Mr.  Tyrrell  for  the  Report : 

In  Wheate  v.  Hall  {a),  Sir  WiUiam  Grant,  M.  R.  was 

of  opinion  that  a  Power  of  Sale  and  Exchange  was  not 

authorised  by  the  Will.     Undoubtedly,  there  was  no 

express  provision,  in   that  Case,  that  such  a  Power 

(a)  i7Ve8.8o. 


Hill 

V, 

Hill. 
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J  834.         'should  be  inserted;  but  there  wad  a  direction,  giving 
every  necessary  authority  to  the  Trustees. 

Peake  v.  Penlingtonib),  is  very  shortly  reported. 
It  does  not  appear  what  else  was  contained  in  the  Ar- 
ticles, besides  the  Clause  relating  to  the  Powers,  nor 
what  was  the  magnitude,  nature,  or  description  of  the 
Estate  comprised  in  the  Articles/  That  Case,  too,  was 
not  argued  at  any  length,  nor  was  the  Case  of  Wheate 
V.  Hall  brought  to  the  attention  of  Lord  Eldon. 
Besides,  in  Pedhe  v.  Penlington,  the  approbation  of  the 
Trustees  was  required  as  to  the  Powers  to  be  contained 
in  tha  Settlement :  and,  in  Brewster  v.  Angell{c),  Lord 
EldoUf  in  his  Judgment,  alludes  to  that  circumstance, 
and  seems  inclined  to  narrow  the  doctrine  which  he  is 
reported  to  have  laid  down  in  Peake  v.  PenUngtan. 
His  Lordship  says :  '^  In  Peake  v.  Penlington  the  di- 
rection was  that  the  Settlement  should  contam  a  power 
for  the  Husband  and  Wife  and  the  Survivor,  to  appoint 
new  I'rustees ;  a  Power  to  a  Tenant  for  Life  to  appoint 
new  Trustees,  is,  certsdnly,  a  usual  Power ;  and  it  then 
went  on  to  say,  'and  also  all  such  other  Powers  and 
Provisions,  &c.  as  are  usually  contained  in  Settlements 
of  the  like  nature,  as  should  be  approved  of  by  the 
Trustees  or  the  Survivor,  &c/  Then  it  was  said  the 
meaning  of  that  was  that  those  Powers  should  be  such 
as  they  or  the  Survivor  should  approve  of;  and  no 
doubt  a  Power  of  selling  and  exchanging  by  Trustees, 
with  the  consent  of  the  Tenant  for  life,  is  a  usual  and 
proper  Power."  His  Lordship,  therefore,  was  of  opinion 
that  there  ought  to  be  some  check  on  the  exercise  of 
the  Power. 

{b)  2  Yes.  &  Beam.  311.  (c)  1  Jac.  &  Walk.  625. 
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In  HoTwy.  Barian{d),  whioh  is  the  same  Case  as  1834. 


Hill 


Brewster  v.  Angell,  Sir  T.  Plmier,  M.  R.,  says :  "The 

Will  contains  no  express  authority  for  the  insertion  of 

a  Power  of  Sale  and  Exchange.    If  such  an  authority         Hill. 

he  given,  it  is  only  by  general  words,  &c."    These  two 

Gases  show  that  general  words,  though  found  in  a  Will 

inartifidally  framed,  will  not  authorise  the  insertion  of 

a  Power  of  Sale  and  Exchange. 

In  Pearse  v.  Baron  (e),  the  Articles  stipulated  that 
the  Settlement  should  contain  a  Power  of  Leasing  for 
21  years  in  possession,  a  Power  of  Sale  and  Exchange, 
of  appointing  new  Trustees,  "  and  all  such  other  Pow- 
ers, Provisions,  Clauses,  Covenants  and  Agreements  as 
are  usually  inserted  in  Settlements  of  the  like  nature." 
The  Property  was  situate  near  Waterloo  Bridge,  and 
was  extremely  well  adapted  for  building  purposes; 
and  the  question  was,  whether  a  Power  for  granting 
Building  Leases,  for  a  longer  term  than  21  years,  could 
he  introduced.  It  was  almost  impossible  to  give  effect 
to  any  Clause  in  the  Settlement  unless  that  Power  was 
contained  in  it.  But  yet  the  Master  of  the  Rolls  was 
of  opinion  that  the  general  words  did  not  authorise  the 
introduction  of  such  a  Power. 

[The  Vic€'Chancellor: — In  that  Case  a  certain  Power 
of  Leasing  was  specified.  If,  in  these  Articles,  it  had 
been  said  that  there  should  be  inserted  a  Power  to 
sell  or  exchange  the  Estates  in  the  County  of  ^<?re- 
ford,  and  all  other  usual  Powers,  I  should  have  held 
that  the  Power  could  not  be  extended  to  Estates  in 
any  other  County ;  for  then  it  would  have  been  express- 

(d)  Jacob's  Rep.  437-  W  Ibid.  158. 
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.     ^^^'    .     ed  to  what  Estates  the  Parties  intended  that  the  Power 
Hill  ®^^"'^  ^PP^X-] 

V. 

Hill.  If  the  Court  once  begins  to  insert  Powers  in  Set- 

tlementSy  under  general  words  like  those  in  the  pre- 
'  sent  Case,  where  is  it  to  stop  ?  (/).  It  is  extremely 
difficult  to  know  what  is  the  nature  of  a  Power  which 
the  Court  is  to  hold  usual.  In  some  Cases  it  might  be 
proper  to  insert  a  Power  of  Sale  and  Exchange,  and, 
in  other  Cases,  it  might  not.  In  this  Case,  the  Family 
is  one  of  great  antiquity ;  and  the  Mansion  and  Es- 
tates have  belonged  to  the  Family  for  many  genera- 
tions. Would  it  then  be  proper  to  introduce  a  Power 
extending  over  everything  in  the  Settlement,  under 
which,  the  Mansion  and  Estates  might  be  alienated 
from  the  Family  ?  It  is  not  the  practice  of  Convey- 
ancers to  insert,  in  every  case,  Powers  of  Sale  and 
Exchange,  extending  over  all  the  Property  in  the  Set- 
tlement, unless  they  are  specifically  instructed  so  to  do. 
In  many  Cases  where  such  Powers  have  been  introduced 
into  Drafts,  the  Parties  have  ordered  them  to  be  struck 
out.  In  almost  every  instance,  they  are  confined  to 
certain  portions  of  the  Estates,  or  to  certain  Counties, 
or  they  are  otherwise  modified  according  to  the  par- 
ticular circumstances  of  each  case.  In  this  Case  it  is 
most  probable,  if  attention  had  been  paid  to  this  Power, 
that  it  would  have  been  directed  to  be  confined  to  the 
purchase  of  Estates  in  Shropshire.  But,  as  the  matter 
now  stands,  if  the  Power  is  introduced  at  all,  it  must 
extend  to  every  County  and  over  all  the  Property  in 
the  Settlement ;  for  the  Court  has  no  guide  to  direct  it 

(/)  The  Vtce-ChanceUoTf  in  the  course  of  the  argument, 
referred  to  Williams  v.  Cartevy  of  which  he  said  he  had  a 
manuscript  note.  That  Case  will  be  found  in  Sugd.  Pow. 
Appendix,  No.  5, 
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where  the  line  ought  to  be  drawn.    Again,  are  Powers         1834. 
to  be  inserted  to  lease  Farms  and  Mines  and  to  grant  "^ 

Building  Leases,  and  upon  what  terms?  Are  there  to 
be  Powers  for  jointuring  future  Wives  and  charging  „ 
the  Estates  with  Portions  for  Children  of  future  Mar- 
riages, and  to  what  extent  ?  The  Court  has  nothing  to 
guide  it  with  respect  to  these  particulars,  any  more 
than  it  has  with  respect  to  the  restrictions  and  qualifi- 
cations to  which  the  Power  of  Sale  and  Exchange  ought 
to  be  subjected.  It  appears,  from  what  Lord  Eldan 
says,  in  Brewster  v.  Angell,  that  some  check  ought  to 
be  imposed;  and,  certainly,  no  one  would  think  of 
leaTing  the  exercise  of  such  a  Power  to  the  uncontrolled 
discretion  of  the  Tenant  for  Life.  If  the  Power  to 
appoint  new  Trustees  is  given  to  the  Tenant  for  Life, 
then  the  Power  of  changing  the  Estate  is  placed,  sub- 
stantially, in  his  hands.  There  is  no  settled  form  by 
which  the  discretion  is  to  be  controlled.  In  some  Set- 
tlements, the  Power  is  to  be  exercised  by  the  Trustees 
with  the  consent  of  the  Tenant  for  Life;  in  others,  it 
is  to  be  exercised  by  the  Tenant  for  life  with  the  con- 
sent of  the  Trustees.  In  some  cases  the  Power  is  made 
to  extend  over  the  whole  of  the  settled  Estates;  in 
others,  it  is  confined  to  a  particular  part  of  them,  and 
to  particular  Counties.  Amidst  all  these  diflferent  forms, 
which  is  the  Court  to  adopt  as  being  usual  ? 

The  Articles  direct  certain  purposes  to  be  eflfected  by 
the  Settlement,  namely,  the  raising  of  a  Sum  of  Money 
by  Mortgage,  and  the  charging  of  the  Estates  with 
Portions  for  the  younger  Children  of  the  Marriage ;  and 
then  the  Articles  direct  that  there  shall  be  inserted,  in 
,the  Settlement,  "all  other  Powers,  Provisions,  Clauses, 
Covenants  and  Agreements  usually  inserted  in  Settle- 


Hill 

V. 
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1834.  ments  of  the  like  nature,  and  which  shall  be  proper  tor 
effecting  any  of  the  purposes  aforesaid.'*  The  observa- 
tions which  we  have  hitherto  submitted  to  the  Court, 

HiLU  ^^^^  ^'^^^  founded  on  the  assumption  that  the  word 

and,  here,  is  to  be  construed  disjunctivelyy  and  that 
the  latter  member  of  the  sentence  is  to  be  considered  as 
not  controlling  the  former.  But  it  must  be  remembered ' 
that  this  is  the  Case  of  a  Deed,  and  not  of  a  Will* 
Can  the  Court  then  change  a  word  for  the  purpose  of 
introducing  a  Power,  which  no  one  can  be  sure  was  in 
the  contemplation  of  the  Parties,  and  which  might 
have  the  effect  of  entirely  disappointing  their  intention  ? 
If  the  Argument  in  support  of  the  Exceptions  is  to  pre- 
vail, the  latter  member  of  the  sentence  will  become 
mere  surplusage:  for  Powers  usually  inserted  in  Set- 
tlements of  the  like  nature,  must  be  proper  for  effect- 
ing the  purposes  of  those  Settlements,  On  the  other 
hand,  the  Construction  which  we  contend  for,  makes 
every  part  of  the  sentence  consistent,  sensible,  and 
useful. 


We  submit  that  the  word  and,  is  to  be  taken  in  its 
correct  sense,  and  that  the  latter  part  of  the  sentence 
controls  the  general  language  of  the  former,  and  that 
no  Power  can  be  introduced  into  the  Settlement,  un- 
less it  is  both  usual  and  proper  for  effecting  the  pui^ 
poses  mentioned  in  the  Articles. 

The  Vice-Chancellor: 

I  do  not  think  that  there  is  much  difficulty  in  this 
Case. 

There  is  a  palpable  distinction  between  inserting  in 
a  Settlement,  Powers  for  the  management  and  better 


Hill 

V. 
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enjoyment  of  the  settled  Estates  which  ai-e  beneficial  1834. 

to  all  Partiesy  and  Powers  which  confer  personal  Privi- 
leges on  particular  Parties,  such  as  Powers  to  Jointure, 
to  raise  Money  for  any  particular  purpose,  &c.     But  Hill 

Powers  of  Leasing,  of  Sale  and  Exchange,  and,  where 
there  is  any  joint  Property,  or  there  are  any  Mines,  or 
any  Land  fit  for  building  purposes,  Powers  of  Partition, 
of  Leasing  Mines,  and  of  granting  Building  Leases,  are 
Powers  for  the  general  management  and  better  enjoy- 
ment of  the  Estates ;  and  such  Powers  are  beneficial  to 
all  Parties. 

It  is  not  necessary,  I  think,  that  and  should  be  read 
as  or,  in  that  Clause  of  the  Articles  which  has  been  so 
much  commented  upon  by  the  Counsel  on  both  sides. 
It  appears,  on  the  face  of  these  Articles,  that  the 
fiamer  of  them  was  grossly  ignorant  of  the  Law :  for  he 
has  attempted  to  give  Estates  for  Life  to  unborn 
Children,  and  Estates  Tail  to  their  Issue.  And,  when 
I  find  that  he  meant  to  do  more  than  the  Law  would 
allow,  I  am  not  to  suppose  that,  by  the  general  words 
he  has  used,  he  meant  to  do  less  than  the  Law  would 
admit  of.  My  opinion,  therefore,  is  that  the  Person 
who  prepared  these  Articles,  intended  that  any  usual 
Power,  Provision,  Clause,  Covenant  or  Agreement  that 
would  tend  to  the  better  enjoyment  of  the  Estates, 
should  be  inserted  in  the  Settlement,  or,  in  other  words, 
that  the  Clause  in  question  should  be  taken  as  if 
it  had  stood  thus :  *^  And  likewise  all  other  Powers, 
Provisions,  Clauses,  Covenants  and  Agreements  which 
shall  be  proper  for  eflfecting  any  of  the  purposes  afore- 
said, and  which  are  usually  inserted  in  Settlements  of 
the  like  nature,"  which  would  include  everythmg. 

Vol.  VL  l 
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1834- 


Hill 

V. 

Hill. 


Declare  that  the  Articles  of  Agreement  authorize  an 
insertion,  in  the  Settlement  to  be  made  in  pm^uance 
thereof,  of  a  Power  of  Sale  and  Exchange  of  the 
Hereditaments  and  Premises  comprised  therein,  and 
that  such  a  Power  ought  to  be  inserted  in  the  said 
Settlement :  order  that  the  Exception,  taken  by  the 
Plaintiffs  to  the  Master's  Report,  be  allowed;  and 
that  it  be  referred  to  the  Master  to  review  his  Re- 
port so  far  as  he  thereby  approves  of  the  Draft  of  the 
Settlement  therein  mentioned,  vdthout  containing  such 
Power  of  Sale  and  Exchange*. 

•  See  Lindaw  ▼.  Fleettooody  post  p.  152. 


1833: 

29th  May 

and  5th  June. 

Practice. 

The  Order  for 
confirming  ab- 
solutely a  Mas- 
ter's Report  as 
to  a  Purchase, 
when  served, 
operates  from 
the  day  on 
which  it  was 
pronounced. 


ABERDEEN  v.  WATKIN. 

1  HE  Order  for  confirming  the  Master's  Report  Nisi, 
as  to  the  purchase  of  Lot  2  of  the  Estates  sold  in  this 
Cause,  was  served  on  the  19th  of  April  1833.  On 
the  1st  of  May,  James  Moor,  instructed  his  Solicitors 
to  move  to  open  the  Biddings ;  and  they  then  learned, 
from  the  Solicitors  for  the  Parties  to  the  Suit,  that 
the  Order  Nisi  had  been  served  more  than  eight  days 
previously.  In  consequence  of  which,  they,  on  the 
same  day,  sent  a  Letter  to  the  Purchaser,  informing 
him  that  Moor  intended  to  move,  on  the  7th  of  that 
month,  to  open  the  Biddings,  and  that,  in  case  any 
further  Proceedings  were  taken  for  the  purpose  of  con- 
firming the  Report,  he  would  move  to  set  them  aside. 
On  the  2d  of  May,  Moor's  Solicitors  learned,  on  in- 
quiry at  the  Registrar's  Office,  that  the  Brief  of  the 
Motion    for    confirming    the  Report  absolutely,  had 
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been  left  there  three  days  before,  and  the  Order  be- 
spoken,  bnt  that  the  same  had  not  been  drawn  up; 
whereupon  they  immediately  served  the  Purchaser,  per- 
scHially,  with  Notice  of  the  intended  Motion  to  open  the 
Biddings. 

tiu  Jacob,  in  support  of  the  Motion,  contended  that 
tlie  Owim  for  confirming  the  Mctster^s  Report  abso- 
lutely as  to  a  Pmdune,  took  effect  from  the  time  of 
Service,  and  not  from  the  time  when  it  was  pronounced. 

Mr.  Ktdght  for  the  Purchaser, 

Mr.  Collins  for  a  Party  in  the  Cause. 

The  Vice-Chancellor  said  that  his  Opinion  was  against 
the  Motion,  but  that  he  would  have  the  Practice  in- 
quired into. 
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1833. 


Aberdeen 
Watkik. 


On  this  day  His  Honor  said  that  he  had  consulted 
the  R^istrar  (Mr.  Bedwell),  and  also  Mr.  Jackson, 
one  of  the  Clerks  in  Court,  and  that  they  were  both  of 
opinion  that  the  Order  for  confirming  the  Report  ab- 
solutely, when  it  was  drawn  up  and  served,  took  effect 
from  the  day  on  which  it  was  pronounced;  and  he 
refused  the  Motion  with  Costs*. 


5th  June. 


*  It  did  not  appear,  firom  the  Brief,  that  the  Order  con- 
firming the  Report  absolutely,  had  been  served  before  the 
motion  to  open  the  Biddings  was  made. 


l2 
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1833:  WALTER  V.  MAKIN- 

11th  June. 


WUl  John  HOMFRAY  made  his  Wfll,  dated  the  17th 

Cotutruction.    of  January  1804,  as  follows :  "  I  give  and  bequeath 

Represmtaiives.  ^^^  Isabella  Thomley  the  Sum  of  10  /.,  also  to  Ben- 

jamin  Parker  the  Sum  of  20/.  and  all  my  working 

^^oTto  ^ros.  ^^^^'  ^^  '  ^"^  ^  ™y  ^^®*®^'  ^^^  Homfray,  the  Sum 
tees,  their  of  10  /.,  and  I  give  to  my  two  Friends,  Joseph  Osborne 

Executors,  &c.  and  Matthew  Hotoe,  my  Trustees  hereinafter  named. 
Son  for  life  and  ^®  ^^^  of  Ten  Guineas  each.  I  give  and  bequeath, 
after  his  Son's  unto  my  said  two  Friends  Joseph  Osborne  and  Matthew 
decease,  to  pay  fj  ^j^^  ^^^  ^f  ^^^j  ^  ^^  -^  ^  them  within 
tliereout  two  * 

Legacies  of        ^^^  months  next  after  my  death,  upon  Trust  that  they 

100/.  each  to      the  said  Joseph  Osborne  and  Matthew  Howe,  or  the 

Daughters  and  Survivor  of  them,  or  the  Executors  or  Administrators  of 

to  pay  the  Re-    such  Survivor,  shall  and  do,  as  soon  as  conveniently 

r^ftf  R  ^^^        ™^y  ^'  P^^  ^^^  p\^e  out  or  invest  the  said  Sum  of 

tativesofhis       45G/.  upon  Real  Security,  or  in  the   Public  Stocks 

Son.    And  he     or  Funds,  and  pay  the  Interest  or  Dividends  arising 

^^ue  of  his        therefrom,  from  time  to  time,  as  the  same  shall  become 

Personal  Estate  due  and  payable,  unto  my  said  Sister,  Ann  Homfray, 

to  his  Son,^8     Q^  ijgj.  Assigns,  during  her  life ;  and  upon  further  Trust, 

Held  that' the      ^oi^  <^d  immediately  after  the  decease  of  my  said 

words  Legal       Sister,  to  call  in  the  said  Sum  of  450  Z.  so  to  be  placed 

m^T  Next^of    ^^*  ^  aforesaid,  and,  thereout,  to  pay  the  Sum  of  20  /. 

Kin.  to  the  said  Benjamin  Parker,  and  the  Sum  of  10/.,  to 

yvV^^y^    ^^      Isabella  Thomley,  and,  from  and  after  payment  of  the 

^^^/^/^^i*  ^  ^        ^^  two  Legacies  last  mentioned,  upon  further  Trust  that 

J.  .^  (f  ^  ./^  ^^^  they  the  said  Joseph  Osborne  and  Matthew  Howe,  or 

Jiti.  ^L^  r  A '  'f/^^^'^'hiStiQ  Survivor  of  them,  or  the  Executors  or  Administrators 

//.  JLJ.    "J  i^cj  of  such  Survivor,  shall  and  do,  as  soon  as  conveniently 
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may  be,  put  and  place  out,  or  invest  the  residue  of  the 
said  450  Z.9  upon  Real  Security,  or  in  the  Public  Stocks 
or  Funds,  and  pay  the  Interest  or  Dividends  arising 
therefrom,  from  time  to  time,  as  the  same  shall  become 
due  and  payable,  unto  my  Son,  John  Homfrayj  or  his 
Assigns,  during  his  life,  and  upon  further  Trust,  from 
and  immediately  afler  the  decease  of  the  said  John 
Uomfrayy  to  call  in  the  residue  of  the  said  460  /.  so  to 
be  placed  out  as  aforesaid,  and  to  pay,  thereout,  the 
Sum  of  100/.  to  Sarah  Ann  Homfrayy  one  of  the 
Daughters  of  my  said  Son,  John  Homfray^  and  the 
further  Sum  of  100/.,  to  Juliana  Homfray,  the  other 
Daughter  of  my  said  Son,  John  Homfray ;  and  upon 
further  Trust  to  pay  the  residue  of  the  said  Sum  of 
450/.  then  remaining,  unto  the  legal  Representatives  of 
my  said  Scm,  John  Homfray** 


1833- 


The  Will  then  provided  for  the  Indemnity  and  Re- 
imbursement of  the  Trustees,  and  concluded  in  the 
following  words : 


''And  as  for  and  concerning  all  my  Real  Estate 
whatsoever  and  wheresoever,  and  also  all  my  Mort- 
gages, and  all  my  Estate,  Right,  Title  and  Interest  in 
the  Messuages,  Lands,  Tenements  and  Hereditaments 
comjfrised  in  such  Mortgages,  and  all  my  Money,  Secu- 
rities for  Money  and  other  my  Personal  Estate  and 
Effects,  of  what  nature  or  kind  soever  and  wheresoever, 
I  give,  devise  and  bequeath  the  same,  (subject  to  and 
charged  with  the  payment  of  all  my  just  Debts,  Fune- 
ral and  Testamentary  Expenses,  and,  also,  with  the 
payment  of  the  several  Legacies  herembefore  by  me 
given  and  bequeathed,)  unto  my  said  Son,  John  Hom- 
fray ^  his  Heirs,  Executors,  Administrators  and  Assigns^ 
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absolutely,   to  and  for  his   and   tbdr  own  use  and 
benefit/' 


Osborne,  after  the  Testator's  death,  invested  the  450/. 
in  the  purchase  of  707  Z.  Three  per  Cent.  Reduced 
Annuities  in  his  own  name. 


By  an  Indenture  of  the  20th  of  February  1808,  John 
Homfray,  the  Son,  assigned  the  707  /.  Stock  to  Robert 
Cory,  subject  to  the  life  Interest  of  Ann  Homfray,  and 
to  the  Legacies  payable  thereout.  After  the  death  of 
Ann  Homfray,  the  Bill  was  filed  by  Persons  claiming 
under  Robert  Cory,  against  John  Homfray  and  hb 
Wife  and  Children  and  certain  other  Parties,  praying 
that  it  might  be  declared  that  the  Plaintiffs  were 
entitled  to  the  Stock  subject  to  the  Legacies  of  100/. 
and  100  Z. 


Mr.  Knight  and  Mr.  G.  Richards,  for  the  Plaintiffs, 
contended  that,  under  the  Will,  John  Homfray,  the  Son, 
became  absolutely  entitled  to  the  Fund,  subject  to  the 
Life-interest  of  Ann  Homfray,  and  to  the  payment 
of  the  Legacies  with  which  it  was  charged :  that  the 
words  ^'L^al  Representatives,"  primd  fade,  meant 
'^  Executors  and  Administrators,"  though  they  might  be 
held  to  mean  Next  of  Kin,  where  the  context  of  the 
Will  required  it :  but,  in  the  present  Case,  there  was 
nothing  to  show  that  the  words  ''  Legal  Representatives" 
were  not  to  be  taken  in  their  proper  and  ordinary  sense: 
'Bvimer  v.  Jayi^d)\  Saberton  v.  Sheels(b);  Price  v. 
Strange  {c) :  that  the  Life-interest  given  to  J.  Homfray 

(fl)  Ante,  vol.  IV.  p.  48.  (ft)  1  Russ.  &  Myl.  587. 

(c)  Madd.  &  Geld.  159. 
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was  separated  from  the  Reversion,  in  order  to  admit 
the  provision  for  his  two  Daughters  after  his  death : 
that  the  Testator,  having  so  provided  for  two  of  his 
Son's  presumptive  Next  of  Kin,  could  not  mean  the 
words ''  Legal  Representatives,"  to  be  taken  in  the  sense 
of  Next  of  Kin. 
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Walter 
Makin. 


Mr.  Pepys^  Mr.  Barber^  Mr.  Cooke  and  Mr.  S.  T. 
PreaUm,  appeared  for  the  Defendants : 

But  the  Vic£-Chancellor,  without  hearing  them 
said: 

I  cannot  put  the  construction,  which  the  Plaintiffs 
have  contended  for,  on  the  words  '^  Legal  Representa- 
tives." For  it  is  clear,  on  the  face  of  the  Will,  that  the 
Testator  meant  to  use  those  words  in  a  different  sense 
from  "Executors  and  Administrators,"  which  latter 
words  occur,  several  times,  in  the  Will,  and,  especially, 
in  the  Gift  of  the  residue  to  the  Son :  and,  moreover, 
the  effect  of  putting  that  construction  on  the  words, 
would  be  to  make  the  Son  partial  Residuary  Legatee  so 
far  as  the  460  L  is  concerned,  and  also  general  Resi- 
duaiy  Legatee  of  the  Personal  Estate. 

Declare  that  the  words  "  Legal  Representatives"  mean 
Next  of  Kin* 

*  See  Robtmon  v.  iSmtM,ante,  p.  47,  and  Stjth  v.  Monro^ 
ante,  p.249. 
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aisf&h.  LINDOW  V.  FLEETWOOD. 

RoHs.  William  LINDOW,  Esquire,  by  his  Will,  after 

Construction  charging  his  Real  and  Personal  Estates  with  the  pay- 

Pawer  to  appoint  ment  of  his  Debts  and  Funeral  Expenses,  devised,  to 

ntv)  Irusfees.  Trustees  and  their  Heirs,  all  his  Messuages,  Lands, 

Testator  direct-  Tenements,  Hereditaments  and  Real  Estates  in  Eng- 

cd'his  Real  land,  and  also  his  Parts  and  Shares  of  and  in  certain 

settled  on  Estates  or  Plantations  in  the  Islands  of  Grenada  and 

certain  Persons  St.  Vincent's  in  the  West  Indies,  upon  Trust,  within  12 

m  strict  settle-  calendar  months  after  his  decease,  to  settle  certain 

ment,  and  that  /»,         , 

there  should  be  pstrts   thereof,    in  the  most   eiiectual   manner  taking 

inserted,  in  the  the  advice   of  Counsel  thereon,    so  as  that  an  An- 

tobe  made  nuity  of  60  Z.   might  be  charged  upon  a  competent 

Powers  of  part  thereof,  and  be  paid  to  his  Sister  Ellinor,  the  Wife 

P    t'd^'       d  ^^  ^^*  James  Jackson,  for  her  separate  use,  and,  subject 

Exchange.  as  aforesaid,  the  Testator  declared  that  the  same  Here- 

r  And  my  Will  ditaments  and  Real  Estates  should  be  setfled,  limited 

intended  Set-  ^^^  assured  to  the  use  of  his  Children  and  Child  by  his 

tlement.  shall  Wife  Abigail,  as  she  should  by  Deed  or  Will  appoint, 

such  ^die^  ro.  ^^'  *^  default  thereof  and  subject  thereto,  to  the  use 

per  and  reason,  of  all  and  every  his  said  Children  as  Tenants  in  Common 

able  Powers  as  jn  Tail,   with  Cross  Remainders  between  them  in  Tail, 

serted  in  Settle-  ^^^'  ^^^  default  of  such  Issue,  to  the  use  of  the  Trustees 

inents  of  the  and  their  Heirs,  during  the  life  of  his  Wife  Abigail,  in 

Held"SS^'a  "^^^^  ^  P^y  *®  ^®^^  *°  ^^^*  ^^"^  ^^^  "^®'  ^^^  ^^^ 

Power  to  ap-  separate  use,  and,  after  her  decease,  to  the  use  of  any 

point  new  'Irus-  one  of  the  Sons  of  Henry  Rawlinsan,  the  Brother  of 

tees  was  a 

proper  and  ^^  Wife,  and  his  Issue  in  Tail  Male,  and,  for  want  of 

reasonable  such  Issue,  to  any  one  of  the  Daughters  of  Henry  Raw- 

seated  in'th*""  ^^^^  ^^^  ^^^  '^"®  ^^  '^^^  Male,  with  remainders 

bettiement.  over  to  any  others  of  the  Children  of  Henry  Rawlinsan, 
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one  after  another,  and  their  Issue  in  Tail  Male,  as  the  1835. 

Testator's  Wife,  by  Deed  or  Will,  should  appoint ;  and, 
in  default  thereof,  to  the  use  of  the  Trustees  and  their 
Heirs,  during  the  life  of  the  Plaintiff  Henry  Lindow  pj^g^^woon. 
Lindow,  then  Henry  Lindow  Rawlinsan,  Son  of  Henry 
Bawlinson,  in  Trust  to  pay  the  Rents  thereof  to  the 
Plaintiff,  for  his  life,  and,  after  his  decease,  to  the  use 
of  his  first  and  other  Sons  successively  in  Tail  Male» 
with  remainder  to  his  Daughters  as  Tenants  in  Common 
in  Tail,  with  Cross  Remainders  amongst  them  in  Tail, 
with  divers  remainders  over,  and  the  ultimate  remain- 
der to  the  use  of  the  Testator's  right  Heirs.  The  Tes- 
tator directed  other  parts  of  his  Estates  to  be  settled  on 
his  Nieces  and  their  Children,  in  strict  settlement ;  and, 
in  a  subsequent  part  of  the  Will,  the  following  Clause 
was  contained : 

''  And  my  will  and  mind  is,  and  I  do  hereby  direct 
that,  in  the  said  several  Settlements  to  be  made  as 
aforesaid,  there  shall  be  respectively  inserted  proper 
Powers  to  enable  the  several  Tenants  for  Life  therein  to 
be  named,  when  respectively  in  possession,  and  also 
the  Trustees  to  uses  to  be  named  in  such  Settlements, 
during  the  Minority  of  any  Person  or  Persons  who,  by 
virtue  of  the  Limitations  therein  to  be  contained,  shall 
be  entitled  to  any  Estate  of  Freehold  or  Inheritance  of 
or  in  any  of  the  Estates  to  be  comprised  in  such  Settle- 
ment or  Settlements,  and  also  the  Trustees  for  my  said 
Wife  and  her  Nephews,  to  make  Leases  for  years  of 
the  said  Estates  to  be  comprised  in  such  Settlements, 
or  any  part  or  parts  thereof,  not  exceeding  21  years  in 
possession,  reserving,  from  time  to  time,  the  greatest 
annual  Rent  that  may  be  reasonably  had  for  the  same, 
without  taking  any  Fine,  or  anything  in  the  nature 
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of  a  Fine  or  Premium  for  the  making  any  such  Lease 
or  LeaseB,  and  ako  a  Power  for  the  Trustees  to  uses  in 
such  SetHeoients  to  be  respectively  named,  with  the 
consent  of  the  Tenant  for  Life  in  Possession,  or  the 
Person  entitled  to  the  Rents  and  Profits  for  his  or  her 
life,  to  make  Sale  or  Partition  of,  or  to  exchange  any 
of  the  Messuages,  Lands,  Tenements  or  Hereditaments 
which  shall  be  comprised  in  such  Settlements,  for 
other  Messuages,  Lands  or  Hereditaments  of  equal 
value:  and  my  will  is  that,  in  such  intended  Settle- 
ments, shall  be  inserted  all  such  other  proper  and  reason- 
able  Powert  as  are  usually  inserted  in  Settlements  of  the 
like  nature.*^ 


The  question  was  whether  the  concluding  words  of 
the  above  Clause,  authorized  the  insertion  of  a  Power 
to  appoint  new  Trustees,  in  the  Settlements  to  be  made 
in  pursuance  of  the  Will. 

Mr.  Spence  and  Mr.  Walker  for  the  Plaintiffs. 

Mr.  Simons  and  Mr.  L.  Lowndes  for  the  Defendants. 


The  Master  of  the  Rolls  said  that,  taking  the  Clause 
relating  to  the  Powers  to  be  inserted  in  the  Settlements 
to  be  as  the  Bill  stated  it*,  he  doubted  whether  the 
general  words  would  authorize  the  insertion  of  the 
Power  in  question,  or  of  any  other  Power  that  was  not 

*  The  Clause  was  thus  stated  in  the  Bill :  <<  And  the  said 
Testator,  after  directing  certain  Powers  of  granting  Leases  of 
his  said  Estates,  and  also  of  Sale,  Partition,  and  Exchange  of 
the  same,  to  be  inserted  in  the  said  intended  Settlements, 
directed  that  there  should  also  be  inserted  therein,  all  such 
other  proper  and  reasonable  Powers  as  are  usually  inserted 
in  Settlements  of  the  like  nature." 
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of  the  same  nature  as  thoee  specifically  mentioned. 
But  His  HcfMT  added  that  he  had  referred  to  the  Will, 
and,  as  he  found  that  those  general  words  were  contained 
in  a  separate  and  distinct  sentence,  he  was  of  opinion 
that  tiwj  would  authorixe  the  insertion  of  a  Power 
toappokit  now  Trustees  in  the  fiftttlemffita  to  be  made 
in  pursuance  of  the  Will*. 

•  SeeHiBY.  HiUy  ante,  p.  136. 


1835. 
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BLANCHARD  v.  CAWTHORNE. 

George  noble,  having  been  appointed  the 
Receiver,  in  pursuance  of  the  Order  made  on  the  Mo- 
tion in  this  Cause,  (reported  ante,  Vol.  IV.  p.  566,)  with 
liberty  to  manage,  set  and  let  the  Grants,  Deputa- 
tions and  Demises,  vdth  the  approbation  of  the  Master, 
he,  in  June  1832»  advertised  the  exclusive  right  of 
Sporting  over  the  Forest  of  Wyersdale  to  be  let,  and 
that  the  Terms  might  be  known  on  application  to  him, 
the  Receiver  of  the  Rents  of  the  Forest  appointed  by 
the  Court  of  Chancery. 

On  the  5th  of  August  1832,  J.  Bradshaw  Hathom-^ 
iiwaite,  an  Owner  of  Lands  in  the  Forest  part  of  the 
Vaccary  of  Leigh,  offered  to  give  the  Receiver  180  L 
for  the  right  of  Sporting  in  the  Forest  for  the  Season, 
but,  afterwards,  he  retracted  his  offer,  and  the  Re- 
ceiver, but  without  the  sanction  of  the  Master,  let  to 
other  Persons,  the  exclusive  right  of  Sporting  over  the 
Forest. 

In  October  1832,  J.  Bradshaw  Hathomthwaite  having 
been  found  Sporting  in  the  Forest,  one  of  the  Lessees 


18335 

3i8t  January, 

3dd  May  6c 

12th  June. 

* y ' 

Injunction, 

A  Receiver  hav- 
ing been  ap- 
pointed, in  a 
Creditor's  Suit* 
of  the  office  of 
Master  Forester 
of  a  Royal 
Forest,  an  In- 
junction was 
afterwards 
granted  to  re- 
strain certain 
Persons  who 
owned  Lands  in 
the  Forest,  from 
Sporting  in  it. 
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1833.  served  him  with  a  NoticCi  signed  by  the  Receiver,  stat* 

ing  that  the  right  of  Sporting  over  the  Forest  had  been 
let  for  the  Season,  and  that  if  any  Person  should  be 
Cawthorve  ^^^"^^  Sporting  in  it,  without  the  Receiver's  authority, 
application  would  be  made,  to  the  Court  of  Chancery, 
for  his  Committal  to  the  Fleet,  for  a  Contempt.  Ha- 
thcmthwaite  disregarded  the  Notice,  and  repeatedly 
afterwards  Sported  in  the  Forest :  whereupon  the  Plain- 
tiffs served  him  with  a  Notice  of  a  Motion  for  his  Com- 
mitment to  the  Fleet,  and  for  an  Injunction  to  restrain 
him  from  Sporting  in  the  Forest.  The  Motion  was 
supported  by  an  Affidavit  made  by  the  Receiver  and 
other  Persons,  stating  the  tacts  before  mentioned,  and 
verifying  the  Grants  made  to  Cawthame,  and  the  Depu- 
tations which  had  been  made  by  him  from  time  to 
time,  and  stating  that  he  had  always  exercised,  and 
enforced  when  necessary,  the  exclusive  right  of  Sport- 
ing in  the  Forest. 

Mr.  Knight  and  Mr.  James  Russell,  appeared  in 
support  of  the  Motion ;  but  no  Counsel  appeared  for 
J.  B.  Hathomtkwaite, 

The  Fic^ChanceUor  ordered  that  he,  having  personal 
notice  of  the  Order,  should,  on  the  21st  of  February, 
show  Cause  why  he  should  not  be  committed  to  the  Fleet 
for  Sporting,  pursuing  and  killing  Game  in  the  Forest, 
Chase,  Manor  or  Lordship  of  Wyersdale,  with  full 
Notice  and  in  violation  of  the  Order  for  the  appoint- 
ment of  the  Receiver ;  and  that  he  should  be  restrained 
from  Sporting  in  the  Forest,  Chase,  Manor  or  Lordship, 
<Mr  pursuing,  or  killing,  or  attempting  to  kill  any  species 
of  Grame  within  the  Limits  thereof,  or  from  doing  any 
act  to  disturb  or  impede  the  Receiver  oriiis  Agents,  or 
any  Person  actbg  under  his  License  or  Authority,  or 
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to  whom  he  might   make    Grants,    DeputationSi  or  1833. 

Leases,  in  the  full  possession  and  exercise,  so  far  as 

related  to  the  said  Forest,  Chase,  Manor  or  Lordship, 

or  the  Lands  therein  included,  of  any  of  the  Rights  and     Ca wthornb. 

Privileges  granted  by  the  Letters  Patent. 


Blanch  A RD 


On  the  21st  of  February  1833,  the  Order  for  the 
Committal  of  Hathomthwaite,  was  made  Absolute,  on 
an  Affidavit  that  the  same  had  been  served  upon  him 
personally. 

On  this  day  a  Motion  for  an  Injunction,  similar  to  23d  May. 
that  which  had  been  obtained  against  J.  B.  HcUhom- 
thcaite,  was  made,  by  the  Plaintiffs,  against  John 
IValmsley,  and  his  son,  John  Walmsley  Hathomthwaite, 
who  was  the  Owner  of  the  remainder  of  the  Vaccary  of 
LeigL 

Several  Affidavits  were  filed  in  opposition  to  this 
Motion,  stating  that  the  Rights  and  Powers  claimed  by 
Cawthome,  had  been  subject  to  disputes  for  upwards 
of  20  years:  that  the  Owners  of  Lands  in  the  Forest, 
and  others  with  their  permission,  had,  for  several 
years.  Sported  over  their  Lands  in  the  Forest,  and  had 
refused  to  permit  Cawthome  and  his  Friends  to  Sport 
over  the  same :  that  Cawthome  commenced  an  Action 
i^inst  one  of  the  Deponents,  for  having  killed  Game 
in  the  Forest,  but  did  not  proceed  with  it,  and  the  same 
was  non  pressed  by  the  Deponent,  who  afterwards  con- 
tinued to  Sport  in  the  Forest,  without  any  interruption 
from  Cawthome :  that  fVyersdale  was  not  a  Forest  in  law, 
nor  were  those  Forestal  Rights  belonging  to  it  which 
were  claimed  on  behalf  of  the  Patentee  of  the  Duchy 
of  Lancaster :  That,  by  16  Qharles  L  c.  16,  s.  5,  it  was 
enacted  that  no  Place  or  Places  within  the  Reahn 
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1B33.  of  England  or  dominion  of  WaUs^  where  no  Justice- 

seat,  Swainmote  or  Court  of  Attachment  had  been 
held  or  kept,  or  where  no  Verderers  had  been  chosen, 
Cawthornb     ^  i^^&id  made  within  the  space  of  60  years  next  be- 
fore the  first  year  of  his  then  M^esty's  reign,  should  be, 
at  aay  time  thereafter,  judged,  deemed  or  tafcen  t»be 
Forest,  or  within  the  bounds  or  metes  of  the  Forests,  but 
the  same  should  be,  from  thenceforth,  disafforested  and 
freed  and  exempted  from  the  Forest  Laws,  any  Justice- 
seat,  Swainmote  or  Court  of  Attachment  held  or  kept 
within  or  for  any  such  Place  or  Places,  at  any  time  or 
times  since  the  beginning  of  his  said  Majesty's  reign, 
or  any  presentment  or  inquiry,  act  or  thing  theretofore 
made,  or  thereafter  to  be  made  or  done  to  the  contrary, 
notwithstandmg.    The  Affidavits  further  stated  that,  as 
Deponents  believed,  neither  a  Justice-seat  had  been 
held  or  kept,  nor  had  Verderers  been  chosen,  or  r^ard 
made  within  the  period  or  the  terms  specified  in  the  said 
Act  of  Parliament :   That  Richard  HathomthwaiUe  (the 
former  Owner  of  the  Lands  belonging  to  J.  B.  Hathom^ 
thwaiie   and    John    WahMley  Hathomthwaiie)  kept 
Harriers,  and  hunted  over  his  Estates  and  other  parts 
of  the  Forest,  and  was  never  interrupted  in  so  doing  by 
Cawthomef  except  that,  in  the  year  1786,  Cawihome's 
Ghunekeeper,  by  his  instructions,  shot  several  of  Richard 
Hathamthioaite's  liogR,  upon  which  he  brought  an 
Action  and  recovered  a  Verdict  against  the  Gamekeeper, 
and,  afterwards,  continued  to  kill  Game  in  PFyersdaie, 
without  interruption. 

The  Affidavits  in  reply  stated  that,  in  1812,  Mr. 
£aw8on,  the  then  Proprietor  of  one  of  the  other  Vacca- 
ries  in  the  Forest,  claimed  the  right  of  Free  Warren 
over  that  Vaccary,  under  Letters  Patent  granted  by 
King  J^mes  L;  and  that  an  action  of  Trespass  for 
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CDtering  that  Vaccary  and  killing  and  carrying  away 
Game  therein,  was  commenced,  in  the  name  of  the  Te- 
nant, against  Cawtham^s  then  Gamekeeper :  that  the 
Defendant  pleaded,  in  justification,  the  Letters  Patent 
granted  to  Cawthomej  and  that  he  was  deputed  and 
constituted  CawtAame's  Deputy  Gramekeeper;  that  the 
Plaintiff,  by  his  Replication,  pleaded  the  Letters  Patent 
of  James  L,  and  claimed,  thereunder,  the  right  of  Free 
Warren :  that,  in  1813,  the  question  was  argued  before 
the  Judges  of  the  Kill's  Bench,  who  were  unanimously 
of  opinion  that  the  right  of  Free  Warren  did  not  pass 
by  the  Letters  Patent  of  James  I.,  and  ordered  the 
Verdict  to  be  entered  for  the  Defendant :  that  Richard 
Hathomtkwaite  succeeded  in  his  Action,  by  reason  of 
the  Gamekeeper  not  being  able  to  prove  his  Deputation: 
that  the  F<Nrester  for  the  time  being  of  WyersdaUj  or 
his  Steward,  had,  fix>m  time  to  time,  held  Courts  in  the 
Forest  intituled :  ''  Forest  of  Wyersdale  in  the  County 
qS  Lancaster  (to  wit),  the  Forest  Court,  Court  Leet  and 
View  of  Frankpledge,  with  the  Court  Baron  and  Swain- 
mote of  our  Sovereign  Lord  the  King." 

Mr.  Knight  and  Mr.  James  Russell,  in  support  of  the 
Motion. 

Mr.  Agar  and  Mr.  Duckworth,  for  John  Jfalmsley 
and  John  fValmsley  Hathomthwaite, 

The  Vice-Chancellor  granted  an  Injunction  in  the 
terms  of  the  Notice  of  Motion,  and  ordered  the  Parties 
to  proceed  to  a  Trial  at  Law,  at  the  then  next  Summer 
Assizes  for  the  County  of  Lancaster,  on  the  following 
Issues :  First,  whether  a  certainPlace  or  District  called 
Wyersdale,  in  the  County  o{  Lancaster,  or  any  part  there- 
of, was  or  was  not  a  Forest  belonging  to  His  Majesty, 
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in  right  of  his  Duchy  of  Lancaster  :  Second^  whether 
a  certain  Place  or  District  called  fVyersdale,  &c.  was  or 
was  not  a  Chase  belonging  to  His  Majesty,  in  right  of  his 
Duchy  of  Lancaster ;  and  the  Plaintiffs  in  the  Cause, 
were  to  be  Plaintiffs  at  Law,  and  J.  Walmsley  and  J. 
Walmsley  Hathomthwaite  were  to  be  Defendants  at  Law : 
Third,  whether  J.  Walmsley  and  J.  W.  Hathomthwaite, 
or  either  of  them,  were  or  was  entitled  to  Free  Warren  in 
the  Vaccary  of  Leigh  or  any  part  thereof:  Fourth,  whe- 
ther they,  or  either  of  them,  were  or  was  entitled  to  kill 
Game  in  that  Vaccary  or  any  part  thereof:  and  J. 
Walmsley  and  J.  W.  Hathomthwaite  were  to  be  Plain- 
tiffs at  Law,  and  the  Defendants  in  the  Cause  were  to 
be  Defendants  at  Law :  and,  in  case  any  special  mat- 
ter should  arise  on  the  Trial  of  any  of  the  Issues,  it  was 
to  be  indorsed  on  tiie postea^. 


On  this  day,  a  Motion  was  made  on  behalf  of  J. 
Bradshaw  Hathomthwaite,  to  discharge  the  Orders 
made  against  him. 

Mr.  Agar  and  Mr.  Duckworth,  in  support  of  the 
Motion,  read  the  Affidavits  made  in  opposition  to  the 
preceding  Motion. 

Mr.  Knight  and  Mr.  James  RusseU  opposed  the 
Motion. 

The  Fice-CAaitc«Zi>r  directed  Issues  to  be  tried  similar 
to  those  in  the  preceding  Order,  and  suspended  the  exe- 
cution of  the  Order  of  Committal  in  the  meantime  f. 

•  A  Motion  to  discharge  the  above  Order  was  refused  by 
Lord  Brougham^  C,  on  the  3d  August  1833. 
f  None  of  the  Issues  were  tried. 
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HOWARTH  AND  OTHERS  v.  SMITH/  8th  February. 

rp  Vendor  and 

1  HIS  was  a  Suit  by  Vendors  to  compel  specific  per-      Purchaser. 

formance  of  a  Contract  for  purchase  of  a  Freehold  .' 

Estate,  devised  by  the  late  Owner,  John  Swinfflehurst,  Testator  by  his 

by  a  Will,  dated  13th  February  1811,  but  which  the  Will,  in  his  own 
J  '  J  '  hand-wnting, 

Defendant  alleged  was  not  the  Will  referred  to  by  a  devised  an 

subsequent  Codicil  of  the  Testator,  and  therefore  was  Estate  to  Jtm 

X  L-   1    J.  M711  -^wmiaandher 

not  his  last  Will.  H^^  if  ghe 

should  be  then 
By  the  Will  of  1811,  the  Testator  gave  all  his  Real  J^l° then'to  her 
and  Personal  Estates,  subject  to  the  payment  of  his  Issue  and  their 
Debts  and  Funeral  and  Testamentary  Expenses,  unto  Heirs.    Heaf- 
and  to  the  use  of  the  Plaintiff,  Richard  Howarth,  and  ^  Codicil  com- 
mencing thus : 
<'  This  is  a  Codicil  to  the  last  Will  and  Testament  of  me,  J.  S^ 
and  which  Will  I  sometime  since  made  in  mv  own  hand-writing, 
and  thereby  devised  to  John  Aspinall  as  therem  mentioned."     At 
the  date  of  the  Codicil,  Ann  Aspinali  had  a  Son  named  John, 
Part  of  the  Testator's  Estates  having  been  sold  in  pursuance  of  a 
direction  in  the  Will,  the  Purchaser  objected  to  the  Title  on  the 
ground  that  the  reference  in  the  Codicil  afforded  strong  presump- 
tion of  the  existence  of  a  subsequent  Will.    But,  as  the  Will  con- 
tained a  Gift  which  might  take  effect  in  favour  of  John  Aipinallf 
the  objection  was  over-ruled. 

♦  Ex  Relatione  Mr.  Greening, 
Vol.  Vl  M 
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1833.  ShacUeton  Midgley,  and  the  Surmvar  of  them  and  his 

'        ^        '      Heirs,  upon  and  for  the  Trusts  and  Purposes  after- 
HowARTH  AND  mentioned  (that  is  to  say)  upon  Trust  that  the  Trustees 
"^^'        and  the  Survivor  of  them  should  pay  an  Annuity  of  60  L 
Smith  *^  ^^  Testator's  Sister,  Elizabeth  Boyle,  for  her  life, 

and,  after  her  death,  to  her  Children  and  their  Issue, 
and,  unto  Isabella  the  Daughter  of  Betgandn  Spencer, 
an  Annuity  of  60  /.  while  she  should  continue  un- 
married ;  and,  unto  Mary  Swinglehurst,  the  Daughter  of 
the  same  Isabella  and  also  the  Testator's  Daughter, 
during  her  life,  an  Annuity  of  60  2. :  and  the  Testator 
willed  that  the  same  Isabella  and  Mary  should  have  the 
use  of  the  House,  Lands,  Stock  and  Household  Effects 
in  his  own  possession  and  occupation  at  the  time  of  his 
death,  during  their  Uves  and  the  life  of  the  longer  Uver 
of  them,  but,  it  Isabella  should  marry,  that  she  should 
lose  her  right  therein,  and  that  the  Income  of  the  rest, 
during  his  Daughter's  Minority,  should  be  applied  in 
discharge  of  the  other  of  his  Debts,  Legacies  and  other 
Payments,  at  the  discretion  of  his  Executors  i  and  all 
the  Residue  of  the  Testator's  said  Estates  and  Effects 
(subject  to  all  the  same  Payments  and  also  to  the  Lega- 
cies thereinafter  mentioned)  unto  his  same  Daughter 
Mary,  during  her  life,  and,  afterwards,  to  her  Issue 
Uving  at  her  death,  in  manner  in  the  Will  mentioned, 
and  for  want  of  such  Issue,  to  the  Testator's  said  Sister 
Hoyle,  for  her  life,  and,  upon  her  death,  to  her  Issue 
who  should  be  then  living,  and,  for  want  of  such  Issue, 
the  Testator  willed  that  all  his  Property  should  be 
given,  and  he  gave  the  same  to  Ann  otherwise  Nanny 
Aspinall,  his  Cousin,  the  Wife  of  Henry  Aspbudl,  Esq, 
if  she  should  be  then  living,  and  to  her  Heirs  and 
Assigns  for  ever :  if  she  should  be  then  dead,  the  Tes- 
tator gave,  devised  and  bequeathed  the  same  to  her  Issue 
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Smith. 


0r  Imiei,  tn  the  $ame  mourner  as  to  Mn.  Hoyye  Isntee,  1833. 
and  to  their  reepectwe  Heirs  for  ever.  And,  after 
bequeathing  some  Legacies  and  Annuities,  the  Testator  ^^*^"  ^^^ 
willed  that  it  should  be  lawful  for  his  said  Trustees  and 
Executors  thereinafter  named,  at  any  time  during  the 
Minority  of  his  Daughter,  if  necessary,  to  mortgi^ 
some  sufficient  part  of  his  said  Lands,  Tenements,  Here- 
ditaments, and  Premises,  and,  after  her  attaining  the  age 
of  21  years  and  deliberately  considering  what  part  or 
parts  thereof,  and  the  said  Trustees  believing  it  expe- 
dient so  to  do,  to  sell  the  same  part  or  parts  so  fixed  on, 
and  their  Receipts  to  be  sufficient  Discharges  for  the 
Purchase^money,  in  order  to  raise  Money  to  pay  his 
Debts  and  the  Annuities  and  Legacies  given  by  his  Will. 
And  the  Testator  appointed  Howarth  and  Mtdgley,  his 
Trustees  for  the  uses  of  his  Will,  and  appointed  his  said 
Daughter  and  Howarth  Executrix  and  Executor  thereof. 


Midfflof,  one  of  the  Trustees  appointed  by  the  Will, 
died  soon  after  its  date. 


On  the  11th  March  1827,  John  Suringlehurst  made  a 
Codicil  to  his  Will  in  the  form  following:  "  This  is  a 
Codicil  to  the  last  Will  and  Testament  of  me,  J.  Swin- 
glehurstf  of,  &c.  and  which  Will  I  sometime  since  made 
m  my  own  hand-writing,  and  thereby  gave,  devised, 
and  bequeathed  to  John  Aspinalt  and  his  Heirs  as 
therm  mentioned,  which  Gift  and  Devise  I  do  hereby 
make  null  and  void,  as  if  the  same  had  not  been  in- 
serted and  contained  therein,  and  I  do  hereby  direct 
that  the  Penon  and  Persons  who  shall  then  be  entitled, 
shall  stand  seised  of  the  same  subject  to  the  same 
Limitations  and  Directions  as  the  said  John  jLspinaU 
and  his  Heirs  stood  seised  of  them.     I  do,  hereby,  give 
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1833.  ^  and  bequeath,  tinto  J.  H.  Spencer,  who  now  resides 
with  me,  an  Annuity  of  10  /.  during  the  term  of  his 
natural  life,  and  I  do  hereby  charge  my  Real  and  Per- 
sonal Estates  with  the  payment  of  the  same.    I  do 

Smith.  hereby  ratify  and  confirm  my  said  Will  in  every  par- 
ticular thereof  that  is  not  hereby  altered  or  revoked.'' 

The  Will  of  1811  was  in  the  hand-writing  of  the 
Testator;  the  Codicil  was  in  another  hand. 

Isabella  Spencer  died  in  the  Testator's  lifetime,  and 
his  Daughter  became  of  age  and  married  Christopher 
Orimshaw  in  the  Testator's  lifetime ;  but  whether  those 
events  happened  before  the  date  of  the  Codicil,  did  not 
appear.    The  Testator  died  in  August  1830. 

Ann  AspinaU  survived  the  Testator,  and,  at  the  time 
of  his  death,  was  a  Widow  and  had  two  Children, 
namely,  John  Aspinall  and  Elizabeth  Greenwood,  both 
of  whom  were  adult. 

The  Testator's  general  Personal  Estate  being  insuffi- 
cient to  pay  his  Debts,  8cc.,  Howarth,  the  surviving 
Trustee  of  theWill,  with  the  consent  of  Mrs.  Orimshaw, 
agreed  to  sell  part  of  the  Testator's  Real  Estates  to  the 
Defendant  Smith. 

The  Purchaser  objected  to  the  Title  on  two  grounds : 
First,  that  the  Codicil  referred  to  a  disposition  not  con- 
tained in  the  Will  of  1811,  and,  therefore,  showed  that 
the  Testator  had  made  another  Will,  or,  at  all  events, 
raised  so  strong  a  presumption  that  another  Will  existed 
as  to  render  the  Title  under  the  Will  of  1811  doubtful 
and  unmarketable.     Second,  that  the  power  of  Sale 
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given  by  the  Will  to  the  Trustees,  did  not  survive  to 
Howarth. 

In  a  Suit  of  Chrimshaw  v.  Howarth  and  others,  sub- 
sequently instituted,  in  Chancery,  for  the  Administra- 
tion of  the  Testator's  Assets,  the  Will  and  Codicil  were 
declared  to  be  well  proved;  and  the  Master  having 
reported,  upon  a  reference  made  to  him  in  that  Suit,  that 
it  would  be  for  the  benefit  of  the  Parties  interested  in 
the  Testator's  Estates  that  a  Suit  should  be  instituted  to 
compel  the  Defendant  Smith  to  complete  his  Contract, 
the  present  Suit  was  instituted  for  that  purpose. 

Sir  Edward  Sugden  and  Mr.  Barber  for  the  Plain- 
tifis,  said  it  was  clear  that  the  Codicil  referred  to  the 
Will  of  1811 ;  for  though  that  Instrument  contained  no 
Devise  to  John  Aspinall,  by  name,  yet  it  contained  a 
limitation  to  the  Issue  of  Aim  AspinaUj  under  which  he 
would  be  entitled  to  take:  that  the  Will  of  1811  had 
been  established;  and,  though  the  Testator  had  been 
dead  for  three  years,  it  had  never  been  pretended  that 
any  other  Will  existed.  Sperling  v.  Trevor  (a).  As  to 
the  second  objection  they  relied  on  an  unreported  Case, 
Hall  y.  Davi8y  decided  by  Lord  Eldon  in  1827,  as 
conclusive. 

Mr.  Preston  and  Mr.  Greening  for  the  Defendant, 
said  that  the  Case  must  be  determined  by  an  applica- 
tion of  the  rules  of  Equity  with  regard  to  doubtful 
Titles.  That  a  Purchaser  shall  not  be  compelled  to 
accept  a  doubtful  Title,  is  an  admitted  rule,  and  is 
established  on  incontrovertible   reasons,  and  yet  it  is 
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one  which  has  never  been  analysed  or  explained^  Price 
V.  Strange  (b)\  and^  therefore,  its  application  has  been 
uncertain,  and  the  role  itself  has  been  objected  to,  even 
by  high  authority.     In  truth,    the   term   **  doubtful 
Title''  has  been  improperly  confined  in  the  Books;  for 
it  has  not  always  been  applied  to  Cases  turning  upon 
doubts  which  it  was  competent  to  the  Courts  to  remoye. 
From  consideration  of  principle,  and  from  a  review  of 
the  Cases,  it  is  manifest  that  doubtful  Titles  are  of  three 
kinds ;  the  first  being  where  the  doubt  is  respecting  the 
existence  of  an  alleged  rule  of  Law  or  Equity;  the  se* 
cond  being  where  the  doubt  is  only  respecting  the  appli- 
cation, in  the  particular  instance,  of  a  genei^  rule,  the 
existence  of  which  is  admitted,  and  of  this  kind  are  ob- 
viously all  Cases  of  Construction ;  and  the  third  being 
where  the  doubt  is  respecting  a  fact    In  Cases  of  the 
first  class,  it  is  in  the  power  of  the  Court  (for  the  Law 
speaks  by  the  Judge)  to  remove  the  doubt,  and  hence 
it  has  often  happened  that,  when  a  Case  of  this  kind 
has  been  reported,  the  doubt  having  been  removed,  the 
Case  has  not  been  referred  to  ^  one  of  doubtful  Title. 
In  Cases  of  this  class,  the  Court  has  generally  and  rightly 
compelled  Purchasers  to  accept  Titles  originally  doubt- 
ful; as  in  Moody  V.  WcUter8{c) ;  Bisooe  v.  Perkins  (J)  ; 
Pearson  v.  Lane{e);   Smith  v.  Death  (f);  Hasher  v. 
Sutton  (g);    Adams  v.    Taunton  (h);  Howard  y.  Ihtr 
cane  (»).   But  there  are  Cases  even  of  this  first  class,  in 
which  a  Purchaser  has  not  been  compelled  to  take  the 
title;  as  Bhsse  v.  Clanmorris (h) ;  and  Playford  v. 


(h)  Madd.  &  Geld.  159. 

(c)  16  Ve8.«83. 

(i)  1  Ves.  &  Bea.  485. 

(c)  17  Ves.  101. 

(/)  5  Madd.  371. 


(g)  2  Sim.  &  Stu.513. 
(/i)  5  Madd.  435. 
(1)  1  Turn.  &  Rubs.  81. 
(*)  3  BK.  6a. 
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B6are{l).  Decisions  which  it  is  difficult  to  account 
for  otherwise  than  by  a  supposition  that  the  Cases  of 
die  first  and  second  classes  were  not  distinguished. 
Lord  JEUdon  took  a  part  in  the  former  Decision^  and  it 
would,  perhaps,  be  too  much  to  say  that  the  rule  was 
not  understood  by  him ;  but,  that  he  was  under  a  mis- 
conception with  regard  to  its  origin  at  least,  is  apparent 
firom  his  observations  in  Jervaue  v.  The  Doha  of  Nar" 
tkakberland  (m),  coiitrasted  with  those  of  Sir  Wm. 
Grant  in  Skper  v.  Fish  (n).  In  Cases  of  the  first  kind 
it  is  perfectly  immaterial  between  what  Parties  the 
question  arises,  because  the  Law  is  determined  without 
reference  to  any  one  Case  more  than  another.  Not  so 
however  in  Oases  of  the  second  or  third  classes ;  for,  in 
these,  itwould  be  contradictory  to  the  universal  principles 
of  Justice  and  to  the  rules  of  Courts  of  Equity,  to  pro- 
nounce final  Decisions  upon  the  points  in  doubt ;  since, 
if  this  were  done,  the  rights  of  absent  Parties  would  be 
bound  or  destroyed,  without  their  having  any  opportu- 
nity to  defend  them :  but  it  is  obvious  that,  without 
such  final  Decisions,  no  Security  could  be  given  to  the 
Purchasers,  who  would  be  left  exposed  to  litigation 
with  all  Persons  not  Parties  to  the  original  Suit  The 
consequence  is  that,  in  all  Cases  of  this  kind,  a  Pui^ 
chaser  ought  to  be,  and  is  relieved  from  the  acceptance 
of  the  Title  upon  which  the  doubt  exists.  As  Cases  of 
the  second  kind  may  be  cited  Marlow  v.  Smith  (o); 
Shaplandv.  Smith  {p);  Cooper  v.  Denne{q);  Sheffield 
V.  Lord  Mulgrave  (r);  Roake  v.  Kidd{s) ;  Wheate  v. 


(0  3  You.  Si  Jerv.  175. 
(m)  1  Jac.  &  Walk,  see  p. 

(«)  3  Ves.  &  Bea.  149. 
[o)  3  P.  Wnu.  198. 


(p)  1  Bro.  C.  C.  75. 
(y)  1  Ves.  J.  565. 
(r)  3  Ves.  J.  526. 
(»)  5  Ves.  647. 
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1833*^  HaU  (0;  Sloper  v.  FUh  («);  Price  v.  Strange  (x)t 
WiUcox  y.BeUaer8{y)'y  Sharp  v.  Adcoek{z);  and  we 
may  refer  to  the  observation  of  C.  B.  Alexander  in 
Colmore  v.  7yu2eiZ/(a).  Perhaps^  however,  Sloper  v. 
JPuA  may  be  considered  rather  as  an  exception  to  the 
general  rule  of  decision  in  Cases  of  the  first  kind ;  for, 
although  upon  the  facts,  and  upon  the  particular  doubts 
stated  by  Sir  Wm.  Chant  in  the  commencement  of  his 
Judgment,  the  determination  must  have  been  the  same, 
yet  he  seems  to  have  rested  his  Judgment  upon  more 
general  grounds.  And  it  may  be  doubted  whether 
Price  V.  Strange  also  ought  not  to  be  referred  to  as  a 
Case  of  the  first  description ;  although  the  only  result 
of  this  would  be  to  determine,  that,  where  even  a  ge- 
neral question  of  Law  is  exposed  to  so  much  doubt  that 
it  is  obviously  impossible  to  set  it  at  rest  by  a  single 
decision,  there,  as  between  Vendor  and  Purchaser,  a 
question  of  the  first  class  is  treated  in  the  same  manner 
las  one  of  the  second  or  third  class.* 

(0  17  Ves.  80.  (y)  1  Turn.  &  Russ.  491. 

(fi)  a  Ves.  &  Bea.  145.  (z)  4  Russ.  374. 

\x)  6  Madd.  &  Geld.  159.        (a)  2  You.  &  Jerv.  617. 

*  The  Reporter  is  indebted  to  Mr.  Greening  for  the  follow- 
ing Note : 

There  are  two  Cases  which  might  have  been  adverted  to  as 
opposed  to  the  current  of  these  Decisions;  Jenkins  and 
qthers  v.  Merries^  4  Madd.  67,  and  Rushton  v.  Craven^  12 
Price,  599. 

In  the  former  Case,  for  the  words  **  Decree  a  Specific  Per- 
formance," (4  Madd.  82)  should  be  read  *<  Overrule  the  Cx« 
ception." 

The  Defendant  afterwards  appealed  to  the  House  of  Lords 
against  the  Order.  The  Appeal-was  heard  10  Feb.  1823.. 
Lord  Eldon  said  that,  as  the  Judgment  of  the  House  on  that 
Appeal,  could  not  bind  any  Issue  which  Thomas  Jenkins 
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In  Caaes  of  the  third  class  there  are  additional 
reasons  for  the  coarse  which  has  been  adopted  by  the 
Courts ;  since,  in  these  Cases,  it  is  scarcely  possible  to 
pronounce  a  final  Judgment  between  any  Parties ;  for 
the  facts  which  appear  may  be  rendered  nugatory  by  the 
disclosure  of  others.  Hence,  in  every  Case  of  this  kind, 
the  Purchaser  has  been  discharged  from  his  Contract* 
Lowes  y.  Lush  (fi) ;  Franklin  y.  jAyrd  Browrdow  (c)  ;. 
StapifUon  y.  Scott  {d) ;  Hartley  v.  Smith  (e) ;  Conn  y. 
t^»  (/);  8^  also  the  observations  of  Lord  EMon, 
in  Lord  Braybroke  v.  Inship  (g).  The  present  Case 
does  not  arise  out  of  any  question  respecting  the  exist- 
tence  of  a  general  rule  of  Law  or  Equity,  nor  upon  any 
question  as  to  the  application  of  an  admitted  rule ;  but 
it  depends,  simply,  upon  a  question  of  Fact,  namely, 

might  thereafter  have,  but  such  Issue  might,  at  a  iuture 
period,  contest  the  question  with  the  Purchaser,  he  considered 
that,  before  the  House  should  be  called  to  give  its  final 
Judgment,  the  Court  of  Chancery  should  decide,  by  a  De- 
cree, whether  the  lltle  was  so  clearly  good  and  maricetable 
as  to  be  binding  against  an  unwilling  Purchaser ;  and,  if  the 
Court  should  decide  in  the  Affirmative,  and  decree  a  Specific 
Performance,  then  the  House  of  Lords  must  give  its  final 
Judgment  on  the  subject ;  but  if  in  the  Negative,  it  might 
be  unnecesBary  for  the  House  to  decide  the  question. 

An  Order  was  made,  on  the  14th  Feb.  1833,  directing  the 
Appeal  to  stand  over  until  the  Cause  had  been  heard  on 
Further  Directions  in  the  Court  below,  with  liberty  to  the 
Parties  then  to  apply  to  the  House  as  they  might  think  fit. 
And,  in  Rushton  v.  Craven  the  declaration  that  the  Purchaser 
was  bound  by  the  opinion  of  the  Court,  avoids  altogether 
the  real  difficulty.  See  Sir  John  Leach's  concluding  Obser- 
vations in  Sharp  v.  Adcock*  This  Suit  was  an  amicable  one, 
and  the  Case  subsequently  granted  was  with  the  Purchaser's 
consent. 

(6)  14  Ves.  547.  (e)  Buck.  368. 

(0  Ibid.  550.  (/)  1  Sim  &  Stu.  284. 

(rf)  16  Ves.  27«.  (g)  8  Ves.  see  p.  428.  et  seq. 


1833. 
*-        ^         ' 

HOWARTH  Alf& 

Otbxrs 

Smith. 
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HOWARTB  ATSf} 

Others 
Smith. 


whether  John  Swingkhurst  did  or  did  not  make  another 
Will  than  that  of  1811  ?  This  Codicil  raises  at  least 
a  presumption  that  he  did ;  and^  that  he  did  not,  is  no 
more  capable  of  proof  than  was  in  Lowes  y.  Lush,  the 
iact  that  there  was  no  Debt  to  support  a  Commission 
of  Bankruptcy.  This  Case,  therefore,  is  clearly  one  of 
the  third  class,  and  the  Plaintiff's  Bill  must  be  dismissed, 
Sperling  v.  Trevor,  cited  for  the  Plaintiffs,  has  no  ap« 
plication;  for,  in  that  case,  there  was  nothing  to  create 
a  doubt,  and  it  was  decided  upon  the  ground  that  no 
doubt  existed ;  and,  had  the  Decision  been  otherwise, 
every  Title  to  an  Estate  in  Remainder  must  hare  been 
held  doubtful. 


The  second  Objection  was  not  urged  by  the  Defen- 
dant's Counsel. 


The  Vice-Chancellor  : 
It  is  admitted  that,  at  the  time  when  the  Testator 
made  his  Codicil,  Ann  AspinaU  had  a  Son  named  John, 
Now  the  Will  contidns  a  Devise  to  Ann  AspinaU,  (if 
she  should  be  then  living)  and  her  Heirs ;  and  if  she 
should  be  then  dead,  to  her  Issue  and  their  Heirs :  and, 
consequently,  the  Will  contains  a  Gift  that  may  take 
effect  in  favour  of  John  AspinaU :  and,  that  being  so, 
I  am  of  opinion  that  the  Codicil  does  refer  to  the  Will 
that  has  been  produced.  If  the  Codicil  had  referred  to 
a  Person  who  did  not  take  under  the  Will,  that  might 
have  been  a  good  ground  of  objection;  but,  as  I  find, 
in  the  Codicil,  a  reference  to  the  Will,  it  is  not  sufficient 
to  say  that  there  may  be  another  Will. 

Declare  that  there  is  no  objection  to  the  Title  in 
respect  of  the  reference  in  the  Codicil  to  the  Will  that 
has  been  produced. 
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PRESTWIDGE  v.  GROOMBRTDGE.  1833 : 

7th  May. 

Matilda  Frances  prestwidqe,  made    ^^^,     ' 

her  Will,  dated  the  26th  of  November  1814,  as  follows :     Omitruction. 

"  Hayiog,  by  the  blessing  of  God  upon  my  humble  

endeavour,  discharged  my  Debts  that  I  had  contracted  Jg^J^*^  i  . 

over  and  above  my  Bond  Debts,  and  having  also  paid  terest  of  her 

off  some  Instalments  upon  these,  thereby  realizing  Pro-  Residuary  Ee- 
,  tate  to  be  ap- 

perty  that  I  feel  a  right  to  dispose  of,  I  am  encouraged  p||^  j,^  defiay- 

to  draw  up  this  my  last  Will  and  Testament,  trusting  ing  the  Ez- 

that  my  wishes  will  be  binding  upon  my  Executors,  ^"^ij    ^ 

though  not    expressed  agreeably  to  forms  of    Law.  her  Nephews 

After  a  few  Legacies  (to  be  named  hereafter),  I  request  Gjowe  and 

that  my  Effects  may  be  sold,  and  the  Sum  arising  from  ^  Frincipal  to 

thence  be  funded ;  the  Interest  thereof  to  be  paid  to  my  be  applied 

Father,  quarterly,  during  his  life:  at  his  death  I  should  ^*^^^|°^* 

wish  it  to  be  applied  as  follows :  the  Interest  to  defray  prentices  at  the 

the  Expenses  of  my  Nephews  George  and  Charles  PresU  age  of  14,  or  to 

widge^^  Education:  that  end  answered,  the  Principal  they  attained 

to  be  employed  to  set  them  out  in  the  world,  either  to  si,  to  com- 

bbd  them  Apprentices  at  the  ages  of  14,  or  to  be  re-  J^JJ*  ^^ibe 

served  till  they  attain  to  21  years  to  commence  Busi-  event  of  George 

ness,  as  it  shall  be  deemed  most  advantageous  by  my  and  CAarfe* 

Executors,  whose  judgment  will  be  guided  by  the  bent  them)bein|rset- 

of  the  Boys'  dispositions,  and  the  situation  of  their  tied  before  this 

Father  at  the  time  when  they  shall  be  called  upon  to  Y^  comes  in 

^  '^  force,  I  provide 

decide.     In  the  event  of  the  elder  Boys,  Geo.  and  Charles  that  die  next 

Boy  {James  or 
Henry)  have  the  Benefit^  and  so  on/'    George^  and  Charles  sur- 
vived the  Testatrix,  but  died  under  21 ;  held  that  Jama  and  Henry 
were  entitled  to  the  Residue. 
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i833>  fboth  or  either  of  them)  being  settled  before  this  Will 

comes  in  force,  I  provide  that  the  next  Boy  ('James  or 
Henry)  have  the  benefit,  and  so  on.  The  above  Legacy 
Groombridoe.  conaprehends  (I  conceiye)  Household  Fumiturey  linen, 
Plate,  Books.  The  Lease  of  my  House  to  remain  in 
Mr.  Groomhridgis  hands  till  my  Bond  Debts  are  paid 
off;  Mr.  Groombridge  to  receive  the  Rent,  and,  after 
paying  the  Instalment  and  Instalments  due  to  Messrs. 
Paxton,  Godfrey,  Kirk,  and  himself,  to  give  the  over- 
plus to  my  brother  Geo.  Prestwidge,  to  whom  I  be- 
queath the  Lease  of  the  House  as  soon  as  the  Claims 
of  the  above  Gentlemen  upon  it  are  satisfied/'  And,  after 
giving  certain  specific  Legacies,  the  Testatrix  expressed 
herself  as  follows :  ''  It  now  only  remains  to  name  my 
earnest  desire  that  Mr.  Stephen  Groombridge  and  Mr. 
Josh.  Ranking  will  see  this  my  last  Will  and  Testa- 
ment punctually  fulfilled  according  to  their  own  under- 
standing and  judgment,  desiring  that  their  decision  may 
not  be  questioned  or  set  aside/' 

The  Testatrix  died  in  December  1814;  and,  a  Suit 
having  been  instituted  by  her  Father,  for  the  Adminis- 
tration of  her  Estate,  the  Court  ordered  that  the 
Interest  of  the  Bank  Annuities  purchased  with  the 
Residue  of  her  Estate,  should  be  paid  to  her  Father, 
during  his  life,  or  until  further  order,  and  declared 
that  the  Testatrix's  Nephews,  George  Prestwidge  and 
Charles  Prestwidge,  (who  were  Infants),  would,  upon 
their  Grandfather's  decease,  and  on  their  attaining  21, 
be  equally  entitled  to  the  Bank  Annuities. 

The  Testatrix's  Father  died  in  December  1819.  By 
an  Order  of  the  10th  of  April  1821,  the  Dividends  of 
the  Bank  Annuities  were  ordered  to  be  paid  to  the 
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Grandmother  of  the  Infants  (their  Father  being  resi-  1833. 

dait  Abroad)  for  their  Maintenance  and   Education 
during  their  Minorities. 

GaOOMBBIDGB. 

George  Prestvridge  died  in  May  1825,  and  Charles 
Prestwidge,  in  May  1829,  both  of  them  being  under  21. 

In  May  18S1,  James  Prestvridge  filed  a  Supplemen- 
tal Bill  against  his  younger  Brother  Henry  PresturidgSy 
an  Infant,  George  Presturidge,  the  Brother  and  Next 
of  Kin  of  the  Testatrix,  and  Groombridge  the  acting 
Executor,  alleging  that,  on  the  death  of  the  Survivor 
of  George  and  Charles  Presturidgey  he  became  entitled, 
under  the  Will,  to  have  transferred  to  him  the  whole  of 
the  Funds  to  which  they  were,  by  the  Decree,  declared 
to  be  entitled  on  their  attaining  21,  and  that  his 
Brother,  Henry,  was  not  entitled  to  any  Share  of  those 
Funds;  and  that  the  Testatrix  had  not  (as  the  Defend- 
ant George  Presturidge  pretended)  died  Intestate,  in  the 
events  which  had  happened,  as  to  those  Funds. 

The  Supplemental  Suit  now  came  on  to  be  heard  as  a 
short  Cause. 

Mr.  Kniglit  and  Mr.  Blunt,  for  the  Plaintiff,  said  that 
this  Case  fell  within  Jones  v.  Westcomb  (a) ;  Gulliver  v. 
Wukett  (6) ;  and  Murray  v.  Jones  (c) ;  and  that  it  was 
clearly  the  Testatrix's  intention  that,  on  failure  of  the 
Gift  to  George  and  Charles,  James  should  take. 

Mr.  Teed,  for  the  Defendant  Henry  Presturidge,  relied 
on  the  words,  '^  I  promise  that  the  next  Boy,  {James  or 

(fl)  1  Eq.  Ab.  345.  ifi)  1  Wils.  105. 

(c)  3  V.  &  B.  313. 


Prestwidoe 
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1833.  Henry)  have  the  benefit,  and  so  on ;"  and  said  that  the 

Testatrix  had  provided  for  more  than  one  failure,  and 
that  she  meant  that  if  George  should  be  settled^  but 
G  00  BKiDOE  ^^^  Charles,  James  should  be  substituted  for  him,  and, 
if  Charles  should  be  settled,  that  Henry  should  take  his 
place« 

Mr.  Wright  for  the  Defendant,  George  Prestwidge, 
the  Testatrix's  Brother,  and  Next  of  Kin,  contended  that, 
in  the  events  that  had  happened,  the  Residue  was  undis^ 
posed  of  by  the  Will. 

Mr.  Oumey  for  the  Defendant  Smith,  who  was  the 
Executor  of  Groombridge,  who  died  pending  the  Suit 

The  Vtce-ChanceUor  said,  that  James  Prestwidge  could 
not,  consistently  with  his  Claim,  rely  on  the  literal  con- 
struction of  the  words  of  the  Will ;  that  the  intention  of 
the  Testatrix  was  to  make  a  Provision,  out  of  the  Fund, 
for  two  of  her  Brother's  Sons,  and,  if  the  Provision 
failed  as  to  either  George  or  Charles,  that  James  should 
be  supported  out  of  it,  and,  if  it  failed  as  to  both  of 
them,  then  that  Henry  should  be  supported  out  of  it. 

Declare  that  the  Defendants,  James  Prestwidge,  and 
Henry  Prestwidge,  the  Infant,  are  entitled,  in  equal 
Moieties,  to  the  Funds  in  question  in  the  Cause. 
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1833  s 
MEUX  V.  BELL.  8th  June. 


This  was  a  Bill  of  Interpleader,  offering  to  pay  the      i^rreT 

Money  claimed  by  the  Defendants,  to  such  of  them  as  

the  Court  should  direct.    One  of  the  Defendants  de-  ^i^^l^^' 
murred,  on  the  ground  that  the  Bill  ought  to  hare  demurrable, 
offered  to  pay  the  Money  into  Court  S^TS^'to^^ 

bring  tfaeMoney 
Sir  JE.  Sugden  and  Mr.  Bethdly  in  support  of  the  claimed  into 

Demurrer,  said  that  the  Money  ought  to  be  brought  piajntiff  must 

into  Court,  in  order  that  it  might  be  ready  to  be  paid  to  bring  it  in,  be- 

the  Defendant  who  should  be  found  entitled  to  it.   They  ^^^  ^«  ^^, 

any  step  m  tbe 
cited  Dungey  ▼.  Angove  (a; ;  Hyde  ▼.  Warren  (6) ;  and  Cause. 

the  following  passages  from  Mitf.  Plead,  (c) :  ''  As  the 

sole  ground  on  which  the  jurisdiction  of  the  Court  in 

this  Case  is  supported,  is  the  danger  of  injury  to  the 

Plaintiff  from  the  doubtftd  Titles  of  the  Defendants,  the 

Court  will  not  permit  the  proceeding  to  be  used  collu* 

sively  to  give  an  advantage  to  either  Party,  nor  will  it 

permit  the  Plaintiff  to  delay  the  payment  of  Money  due 

from  him,  by  suggesting  a  doubt  to  whom  it  is  due : 

therefore,  to  a  Bill  of  Interpleader  the  Plaintiff  must 

annex  an  Affidavit  that  there  is  no  collusion  between 

him  and  any  of  the  Parties;  and,  if  any  Money  is  due 

from  him,  he  must  bring  it  into  Court,  or  at  least  offer 

so  to  do  by  his  Bill." — "A  Bill  of  this  nature  generally 

prays  an  Injunction  to  restrain  the  proceedings  of  the 

Claimants  in  some  other  Court;  and,  as  this  may  be 

(a)  3  Bro.  C.  C.  36.  (6)  19  Ves.  3««- 

(c)  4th  Edit.  49. 143. 
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1833.  ^  used  to  delay  the  payment  of  Money  by  the  Plaintiff, 
if  any  is  due  from  him,  he  ought,  by  his  Bill,  to  offer  to 
pay  the  Money  due  into  Court.  If  he  does  not  do  so, 
it  is,  perhaps,  in  strictness  a  ground  of  Demurrer/' 

Mr.  Jacoh^  in  support  of  the  Bill. 

The  Vice-Chancellor  : 

The  Plaintiff  is  not  about  to  take  any  step  in  the 
Cause,  but  the  question  is  whether  the  Bill  is  maintain- 
able. I  am  not  aware  that  it  is  incumbent  on  the 
Plaintiff  in  a  Bill  of  Interpleader,  to  offer,  by  his  Bill, 
to  pay  the  Money  into  Court :  but,  before  he  takes  any 
step  in  the  Cause,  it  is  necessary  that  he  should  bring 
in  the  Money. 

Demurrer  over-ruled. 


1833: 
??Ui'w*  WOOD  r.  SKELTON. 


H6T—Ducad.  XhE  Bill  stated  that  Richard  Skelton,  being  seised  in 
Testator  de-  ^^  ^^  Freehold  Estates,  and  also  of  Customary  Estates 
vised  his  Real      which  he  had  conveyed  and  surrendered  to  Joseph  Skelton, 

ulef  iTThm  to'  ^^  ^^'  ^^^  ^^^^  ^^^®  ^^  purposes  as  he  might  declare 

pay  an  Annuity,  by  his  Will,  by  his  Will  dated  the  8th  of  August  1809, 

wid,  out  of  Ae    devised  to  Trustees  and  their  Heirs,  his  Freehold,  Copy- 

Rente  to  main-   ^^^^'  ^^^  Customary  Estates,  and  all  his  Personal  Estate 

tain  S.  W.  (who 

was  his  Heir)  until  he  attained  21,  and,  on  his  attaining  9i, 

to  convey  the  Estates  to  him  in  Fee ;  but,  if  he  died  under 

91,  then  to  /.  iS.  in  Fee.    iS«  IT.  attained  21.    Held  that  he 

took  the  Estates  by  Descent. 
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«iid  Effects,  upon  Trust,  from  time  to  tune,  to  let  his 
Freehold  and  Customary  Estates  for  such  term  of  years, 
at  such  Rents,  and  upon  such  terms,  as  they  should 
think  fit,  during  the  Minority  of  his  Grandson,  SkeUan 
Woody  Son  of  his  late  Daughter,  Ann  Wood,  deceased, 
by  her  late  Husband,  Jonathan  Wood,  and  to  receive  the 
Rents  of  his  said  Real  Estates  during  the  time  aforesaid, 
and,  after  payment  of  his  Debts  and  Funeral  and  Testa- 
mentary Expenses,  to  place  out  at  Interest  all  the 
Residue  of  his  Personal  Estate,  on  Oovemment  or  other 
Securities,  in  their  names,  and,  out  of  the  Rents  of  his 
Real  Estates  and  the  Interest  of  his  Personal  Estate,  to 
pay  to  EUzaheth  Greene,  since  deceased,  far  her  life,  an 
Annuity  of  24  L,  and,  after  payment  thereof,  then  upon 
Trust,  from  time  to  time,  to  apply  so  much  of  the  Residue 
of  such  Rents  and  Interest  as  they  should  think  fit, 
for  the  Maintenance  and  Education  of  Skelton  Wood 
mitil  he  should  attain  21,  and  to  invest  the  surplus  at 
Interest ;  and,  upon  his  attaining  21,  to  pay  and  transfer 
to  him  the  Residue  of  the  Rents  and  Personal  Estate, 
with  the  accumulations  thereof,  after  providing  for  the 
Annuity,  and  likewise  thereupon  to  convey  and  surrender 
to  him  and  his  Heirs  the  Freehold  and  Customary  Es- 
tate8«  But  in  case  Skelton  Wood  should  die  before 
attajning  21,  and  without  leaving  any  Child  living  at 
his  decease,  or  bom  in  due  time  afterwards,  then  the 
Testator  directed  that  his  Trustees  should  convey  and 
surrender  the  Freehold  and  Customary  Estates  to  his 
If  ephew,  Joseph,  Skelton,  his  Heirs  and  Assigns. 


1B33. 
Wood 

.V. 

Skblton. 


The  Bill  fiirther  stated  that  the  Testator  died  on  the 
2d  of  January  1818,  leaving  Skelton  Wood  his  Grand- 
son and  Heir-at-law:  that,  upon  the  death  of  the 
Testator,  the  Trustees  entered  into  the  possession  and 
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receipt  of  the  Rents  of  the  Freehold  and  Customary 
Eetatefly  and  so  continued  up  to  the  time  that  Skeltan 
Wood  attained  U :  that  Shelton  Wood  attained  21  in  or 
about  the  year  1820,  when  the  Trustees  put  him  into 
the  possession  and  receipt  of  the  Rents  of  the  Freehold 
and  Customary  Estates :  that,  under  the  surrender  and 
the  Will,  Skelton  Wood  became  entitled  to  have  the 
Freehold  and  Customary  Estates  conveyed  and  surren- 
dered to  him  by  the  Trustees :  that  Skelton  Wood  died 
on  the  2Bth  of  May  1832,  Intestate  and  without  Issue, 
leaving  the  Plaintiff,  his  Uncle  and  Heir-at-law  (that  is 
to  say)  the  only  Brother  of  Jonathan  Wood,  the  Father 
of  the  Intestate,  and,  thereupon,  the  Plaintiff,  as  such 
Heir-at-law,  became  entitled  to  have  the  Freehold  and 
Customary  Estates  conveyed  and  surrendered  to  him  by 
the  Trustees,  and  the  Plaintiff  applied  to  them  to  put 
him  into  the  possession  and  receipt  of  the  Rents  thereof, 
and  to  convey  and  surrender  the  same  to  him;  but 
Joseph  Skelton,  immediately  upon  the  death  of  the  said 
Skelton  Wood,  entered  into  the  possession  or  receipt  of 
the  Rents  of  the  Estates,  and  had  assumed  to  himself 
the  absolute  and  beneficial  Ownership  thereof,  and 
intended  to  cut*down  Timber  and  exercise  other  acts  of 
Ownership  thereon. 


The  Bill  prayed  that  the  Will  might  be  estabUshed, 
and  that  the  Trustees  might  be  ordered  to  let  the  Plain- 
tiff into  the  possession  and  receipt  of  the  Rents  of  the 
Estates,*  and  to  convey  and  surrender  the  same  to  him ; 
that  an  Account  might  be  taken  of  the  Rents  received 
by  Josqfh  Skelton  since  the  death  of  Skelion  Wood, 
and  that  he  might  be  restrained  from  receiving  any 
more  of  the  Rents,  and  from  cutting  down  Timber  on 
the  Estates ;  and  for  a  Receiver. 
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Tlie  Defendant  put  in  a  Plea  to  the  following  effect : 
That  die  Testator  was  the  Maternal  Orandiather  of 
Skeltm  Wood,  and  that  Shdtm  Wood  was,  at  the  Tes- 
tator's death,  the  Heir  of  the  Testator,  according  to 
the  customs  of  the  Manors  in  the  Bill  mentioned  *,  and 
that  it  was  by  and  through  the  Mother  of  Shelton  Wood 
that  he  became  related  in  blood  to  the  Testator,  and 
that  the  Father  of  Shelton  Wood  was  not  related  in 
blood  to  the  Testator ;  and  that  the  Defendant  was  the 
eldest  Son  and  Heir-at-law,  and  also  Customary  Heir  of 
Joseph  Shelion,  deceased,  who  was  the  eldest  Brother  of 
the  Testator,  and  that  the  Defendant,  upon  the  death 
of  Shelton  Wood,  became  and  then  was  the  Heir-at-law 
and  Customary  Heir  of  the  Testator,  and  also  Heir-at- 
law  and  Customary  Heir  of  the  Mother  of  SkeUon  Wood, 
and  also  the  Heir-at-law,  ex  parte  Matemd,  and  Cus- 
tomary Heir  ex  parte  Matemd,  of  Shelton  Wood. 

Mr.  Knight  and  Mr.  Rudall  in  support  of  the 

Plea: 

Skdtcn  Wood  took  both  the  Freehold  and  Customary 

Estates  by  descent ;  for  he  took  an  Estate  which  was 

the  same,  both  in  quantity  and  quality,  as  he  would 

have  taken  by  descent. 

The  Testator  had  the  i^quitable  Interest  only  in  the 
Customary  Estates;  and,  as  there  are  no  degrees  of 
Equitable  Estates,  Shelton  Wood  took  precisely  the 
same  interest  in  the  Customary  Estates  as  the  Testator 
himself  had. 


1*33. 


Wood 

-  V. 

Skbltok. 


*  The  Plea  omitted  to  aver  that  SkeUon  Wood  was  the 
Heir-at-law  of  the  Testator,  probably,  because  the  Bill 
stated  him  to  be  so. 
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With  respect  to  the  Freeholds,  the  Devise  to  the 
Trustees  did  not  break  the  descent :  the  Legal  Estate 
was  vested  in  the  Trustees  for  the  purpose,  merely,  of 
giving  effect  to  the  Trusts  prior  to  the  Devise  for  the 
benefit  of  Skelton  Wood.  Emerson  v.  Inchbird  (a) ; 
Clarke  v.  Smith  {b) ;  Chaplin  v.  Leroux  (c)  ;  Hutcheson 
T.  Hammond  (d);  Selby  v.  Alston  {e);  Preston  v. 
Holmes  (/) ;  Harris  v.  Bishop  of  Lincoln  (g) ;  Hurst 
V.  The  Earl  of  Winchehea  {h). 


The  only  question  is,  whether  the  Executory  Devise 
over  in  the  event  of  Skelton  Wood  dying  under  21 
without  leaving  a  Child  living  at  his  decease,  prevented 
him  firom  taking  by  descent.  The  Cases  of  Chaplin 
V.  LerouXy  and  Doe  v.  Timins  (i) ;  (which  overrule  5co^^ 
V*  Scott  J  {k) ;  are  decisive  authorities  that  such  was 
not  the  case. 

Sir  E.  Suffden  and  Mn  Tamlyn  in  support  of 
the  Bill  : 

The  CtLses  that  have  been  cited  as  to  the  effect  of 
Charges  preceding  the  Gift  to  the  Heir,  do  not  bear 
upon  the  present  question ;  for,  whatever  Interest  may 


(a)  Lord  Raym.  738. 
{h)  Comyns,  72;   S.C. 
Lutw.  344. 
(O  5M.  &&14, 

(d)  3  Bro.  CO.  138. 

(e)  3  Ves.  339;  S.  C. 
Doug.  771. 

(/)  Styles,  148. 
(g)  3  P.  W.  135- 
(fi)  1  Blackst.  i87;S.C. 
Burr.  879. 


(t)  1  Bam.  &  Aid.  530. 

(k)  Amb.  383  ;  S.  C.  i 
Eden,  458.  Sec  Sergeant 
Hilfs  Note  on  this  Case,  in 
Mr.  Blunfs  edition  of  Am- 
bler, and  in  1  Barn.  &  Aid. 
543.  See  also  Manbridge 
V.  Flummery  2  Myl.  &  Keen> 
93- 
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be  taken  out  of  the  Fee  Simple  and  given  to  other 
Persons,  if  the  remainder  is  not  disposed  of,  or  is  given 
to  the  Heir,  he  will  take  it  as  Heir.  The  question  is 
not  what  is  the  effect  of  that  which  precedes  the  vest- 
ing in  the  Heir,  but  what  is  the  effect  of  the  Gift  over. 

In  Hutcheson  v.  Hammond^  it  is  true  that  the  Legal 
Estate  was  devised  to  the  Trustees,  but  the  Legacy  of 
1,000  L  became  absolutely  lapsed  by  the  death  of  the 
Legatee  in  the  lifetime  of  the  Testatrix,  and  there  was 
no  Gift  over;  and,  therefore,  it  was  considered  as  a  por- 
tion of  the  Real  Estate  wholly  undisposed  of.  That  Case 
however,  has  always  been  considered  of  very  doubtful 
authority. 

Harris  y.  The  Bishop  of  Uncoln,  does  not  apply* 
There  was  an  actual  Gift  of  the  Residue  of  the  Rants 
of  the  Lands,  to  the  Testator's  right  Heirs  on  his 
Mother's  side;  and  the  question  was  whether  the 
Testator  intended  the  Heir  of  his  Mother's  Father, 
or  the  Heir  of  his  Mother's  Mother  to  be  preferred. 
The  question  was  a  question  of  Construction,  and  not  of 
Descent 

Hurst  V.  The  Eari  of  Wincheisea  has  no  bearing  on 
the  present  question.  It  was  considered  to  be  wrongly 
decided,  and  was  taken  to  the  House  of  Lords,  and 
the  Appeal  was  ultimately  compromised  (/).  In  that 
Case,  a  person  who  was  seised  in  Fee,  executed  a 
Settlement,  by  which  she  reserved  to  herself  a  general 
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(/)  9  Burr.  882.  See  the  Observations  on  this  Case  in 
Sugd.  Pow.  4th  Edit.  331,  and  in  1  Powell  on  Devisee 
Jaiman's  Edit.  425,  note. 
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Power  of  Appointment  by  Deed  or  Will,  atid,  in 
default  of  Appointment,  she  limited  the  Estate  to  her- 
self in  Fee.  She,  afterwards,  by  her  Will,  exercised 
the  Power  in  favour  of  her  Son,  who  was  her  Heir-at^ 
law,  in  such  a  way  that,  if  she  had  devised  the  Estate 
to  him,  he  would  have  taken  by  descent,  and  it  was 
held  that  he  took  the  Estate  by  descent.  That  decision 
had  reference  to  the  prior  seisin  of  the  Appointor; 
but,  even  on  that  ground,  it  is  hardly  possible  to  main- 
tain it. 


The  Case  of  Selby  v.  Alston  decided,  merely,  that 
there  was  no  Equity  between  Heirs. 


We  now  come  to  Scott  v.  Scott.  Putting  out  of 
sight,  for  the  present,  the  devise  to  the  Trustees  which 
is  found  here,  that  Case  is  the  same  as  this ;  and  it  is 
an  express  authority  in  our  favour.  It  must,  however, 
be  admitted,  that  Doe  v.  Timins  is  an  authority  against 
Scott  V.  Scott,  and  that  they  cannot  both  stand  to- 
gether. But  we  contend  that  the  latter  decision  is 
right.  Lord  Keeper  Henley^  in  his  Judgment  in  Scott 
V.  Scottf  says  that  the  eldest  Son  took  by  devise,  as 
having,  under  the  Will,  a  different  Estate  from  what 
would  have  descended  to  him,  the  one  being  pure  and 
absolute,  the  other  not.  If  an  Estate  be  devised  to  the 
Eldest  Son  of  a  Testator  and  his  Heirs,  with  an  Execu- 
tory Devise  over  if  he  dies  under  21,  can  it  be  said 
that  he  takes  the  same  Estate  in  quantity  and  quality 
as  he  would  have  taken  if  the  Estate  had  descended 
upon  him  ?  Those  who  maintain  that  proposition,  must 
be  prepared  to  say  that  the  Executory  Devise  over  has 
no  effect.  In  Chaplin  v.  LerouXj  Mr.  Justice  Bayly 
is  reported  to  have  said  that  a  Fee  mounted  on  a  Fee, 
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does  wt  turn  the  first  into  a  Base  Fee.    This  we  1833. 

apprehend   is   a  mistake  :    for,  until    the  event  on 
which  the  Estate  is  given  over,  becomes  incapable  of  ^^^ 

taking  effect,  the  first  taker  can  have  nothing  more  Skelton 
than  a  limited  or  qualified  Fee.  The  Learned  Judge 
seems  to  have  formed  an  opinion,  which  is  not  founded 
in  Law,  that  a  Devise  to  a  Man  in  Fee,  with  an  Execu- 
tory Devise  over,  creates  a  pure  Fee  Simple  from  the 
beginning,  where  the  Executory  Devise  does  not  take 
Effect  That  is  a  proposition  which  is  wholly  unte- 
nable: the  Devisee  takes  a  limited  Fee  when  the 
Estate  first  vests  in  him;  and,  as  that  is  the  time  at 
which  the  quantity  and  quaUty  of  the  Estate  must  be 
looked  at  in  order  to  determine  whether  it  is  taken 
by  descent  or  by  devise,  it  is  impossible  to  hold  that 
an  Estate  which  is  Uable  to  be  defeated  on  the  happen- 
ii^  of  a  certldn  event,  can  be  taken  by  descent.  It 
appears  that  Mr..  Sergeant  Hill  thought  that  the  deci-. 
sion  in  Scott  v.  Scott  was  right,  thoygh  he  thought 
that  the  reasons  given  for  it  were  vnrong.  Mr.  WdthinM 
also,  in  his  Essay  on  Descents  (m),  seems  to  consider 
that  Case  to  have  been  rightly  decided.  In  Doe  v« 
IlmmSf  Mr.  Justice  Bayley  disposes  of  Scott  v.  Scott^ 
by  merely  observing  that  it  had  received  a  sufficient 
answer  in  argument  at  the  Bar.  But  the  only  answer 
tha^  it  had  received  at  the  Bar,  wai^  that  it  had  not  met 
vrith  the  geneiial  approbation  of  the  Profession.  That» 
however,  we  deny;  for  many  eminent  Lawyers  think 
that  it  wiis  rightly  decided ;  and  we  submit  that  the 
reasoning  on  which  Doe  v.  Timins  was  decided,  is  not 
9ach  as  to  show,  satisfactorily,  that  Scott  v.  Scott 
Yrt&  properly  over-ruled. 

(«)  See  p.  179. 

N  4 


184 


CASES   IN   CHANCERY. 


i883- 

Wood 

Skelton. 


'  This  Case,  however,  is  distinguishable,  as  far  at 
least  as  the  Freeholds  are  concerned,  from  Doe  v.  TimittM 
and  all  the  other  Cases,  for  here  there  was  no  Trust 
executed,  but  merely  a  Trust  Executoiy.  Bastard  t. 
Prohy  (n).  Skelton  Wood  could  not  have  caUed  for  a 
Conveyance  of  the  Legal  Estate  until  he  attained  21, 
whoi  the  Devise  over  would  b#  defeated,  and,  there- 
fore, until  he  attained  that  age,  it  could  not  be  predi- 
cated of  him  that  he  had  any  Equitable  Fee :  he  had 
no  right  whatever,  in  Equity,  except  to  have  a  portion 
of  the  Rents  applied  for  his  maintenance,  and,  on  his 
attaining  21,  to  have  the  Legal  Fee  conveyed  to  him* 
The  descent,  therefore,  was  clearly  brokoi  as  to  the 
Freeholds. 


Mr.  Knight  in  reply: 

It  is  admitted  that,  if  Doe  v.  Timins  be  rightly  de- 
cided, it  is  an  authority  in  our  favour.  That  Case  was 
decided  after  an  elaborate  argument,  in  which  Seott  v. 
Scott  was  thoroughly  sifled.  Chaplin  v.  Leroux^  which 
was  an  earlier  Case,  decided  the  same  point ;  and  those 
two  Cases  cannot  now  be  over-ruled,  without  unsettling 
the  established  Law  of  Real  Property.  We  do  not 
mean  to  impugn  the  decision  in  Scott  v.  Scott.  That 
decision  was  right,  on  the  ground  that  an  intention  of 
Bounty  to  the  Heir  was  expressed  in  the  Will,  but  not 
for  the  reasons  attributed  to  Lord  Henley. 

If  a  Testator  says :  ''  If  A.  B.  return  from  Rome  in 
20  years,  I  give  my  Estate  to  him,"  it  has  been  long 
settled  that  the  Heir  takes  by  descent,  in  the  mean 
time.    If  A.  B.  does  not  return,  does  the  Heir  take 


(n)  2  Cox,  6. 
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less  by  descent?  Can  it  make  any  differenoe,  if  the 
Testator  says :  ''  I  give  my  Estate  to  my  Heir,  if  A.  B. 
do  not  return  from  Rome  in  20  years  V^  Again,  can 
the  circmnstance  that  it  is  an  Eqi^itable  Estate,  make 
any  difference;  or  is  their  any  difference  between  a 
Devise  to  a  Trustee  in  Trust  to  convey  to  the  Heir,  and 
a  Devise  unto  and  to  the  use  of  the  Trustee  in  Trust  for 
the  Heir?  SeWy  v.  Alston  was  argued  on  the  assump- 
tion that  the  Estate  had  descended* 

The  Vice-Chancellor  : 

I  have  very  carefully  considered  the  Plea  in  this 
Case,  which  consists  of  several  affirmative  proposi- 
tions, and  one  n^ative  one ;  and  I  am  of  opinion  that, 
tf  proved,  it  will  be  a  complete  answer  to  the  Plaintiff's 
case,  that  is,  on  the  supposition  that  the  view  of  the 
Law  which  the  Defendant  takes,  is  correct.  With 
respect  to  that  point,  after  the  decisions  in  Chaplin  v. 
Laroux  and  Doe  v.  TlmtiM,  I  do  not  think  that  I  ought 
to  send  a  Case  for  the  opinion  of  a  Court  of  Law  upon 
the  legal  question. 

What  Mr.  Sergeant  Hill  says,  in  his  note,  with 
reference  to  the  Case  of  Scott  v.  Scotty  seems  to  me  to 
be  correct,  namely,  that  the  decision  is  right,  but  that 
the  reason  assigned  for  that  decision  is  wrong  and  un- 
necessary. 

The  course,  therefore,  which  I  shall  take,  is  to  allow 
the  Plea,  leaving  the  Parties  to  appeal  (if  they  think 
proper)  to  the  House  of  Lords,  where  they  can  have 
fte  whole  question  at  Law  reviewed  with  the  assistance 
of  the  Judges,  and  the  question  of  Equity,  if  there  be 
any  afler  the  question  of  Law  is  decided,  determined  by 
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the  highest  EqnkaUe  tribunal.  SuppoBingi  howeTer, 
that  the  Law  shall  be  unshaken^  I  do  not  «ee  any  sub* 
stantial  difference  between  the  Case  at  Equity  and  the 
Case  at  Law. 

Plea  allowed. 


1833: 
6th  June  and 

18th  July. 
*^        ^        * 

Practice- 

Production  of 

Documents* 

Motion  by  a 
Defendant  for 
the  Production 
of  a  Document, 
admitted  by  the 
Plaintiff  to  be 
in  his  custody, 
refused. 


MILLIGAN  V.  MITCHELL. 

About  the  year  1798,  a  Chapel  was  built  by  sub- 
scription, at  fVeolunch,  for  the  use,  as  the  Bill  all^ec^ 
of  the  Scotch  Presbyterian  Congregation  there  esta- 
blished, and  for  maintaining  among  them  the  Doctrine, 
Discipline  and  Worship  of  the  Established  Church  of 
Scotland^  and  to  be  always  under  the  Ministry  of  a 
Person  licenced  and  ordained  according  to  the  regula- 
tions of  that  Church :  and,  by  an  Indenture  of  the  14th 
of  July  1800,  a  Lease  of  the  Chapel  and  of  the  Ground 
on  which  it  had  been  erected,  was  granted  for  61  years, 
to  certain  Persons  of  whom  the  Defendant  Martin 
was  the  survivor,  in  Trust  to  be  assigned  and  disposed 
of  as  the  Elders  and  Trustees  of  the  Chapel,  for  the  time 
being,  should  direct,  and,  in  the  meantime,  in  Trust  to 
permit  the  same  to  be  used  as  a  place  of  Religious 
Worship,  and  for  such  other  purposes  as,  by  the 
practice  of  the  Church  of  Scotland^  the  same  ought  to 
be  used. 


The  Bill  was  filed  by  two  of  the  Trustees  of  a  Dona- 
tion  for  the  benefit  of  the   Presbyterian   Chapel  of 


CASES   IN   CHANCERY. 


lOT 


Woobmchy  one  of  whom  was  also  aa  Elder  of  the 
Chapel,  agaiast  the  other  Tnutees  and  Elders,  and 
also  agamst  Martinj  setting  forth  (amongst  other 
things),  several  entries  in  a  Minute-book,  kept  by  or 
mider  the  superintendence  of  the  Minister  and  Elders 
of  the  Chapel,  of  the  Resolutions  agreed  to  at  Meetings 
of  the  Congr^ation,  relative  to  the  regulation  and  go- 
Temment  of  the  Chapel  and  the  general  affairs  thereof; 
one  of  which  Resolutions  was  as  follows :  '^  That  no 
Minister  be  appointed  Pastor  of  this  Congregation,  who 
hath  not  been  licensed  to  preach  the  Gospel  according 
to  the  Regulations  observed  in  the  EstabUshed  Church 
of  Scotland:'  The  Bill  further  stated  that  the  office 
of  Minister  of  the  Chapel  having  become  vacant,  the 
Defendants.,  in  breach  of  the  trust  reposed  in  them 
and  in  violation  of  the  purpose  for  which  the  Chapel 
was  established  and  to  which  it  had  been  devoted,  and 
contrary  to  the  Rules  and  Regulations  of  the  Esta- 
blished Church  of  Scotland^  had  engaged  and  employed 
Mmisters  who  were  Seceders  from  that  Church,  or  who 
belonged  to  the  different  denominations  of  Dissenters 
in  Englandf  to  preach  in  the  Chapel,  and  that  the 
Defendants  intended  to  procure  the  Election  of  one  of 
those  Persons  to  be  the  Minister  of  the  Chapel,-  and 
altogether  to  change  the  purpose  for  which  it  was 
devoted :  that  the  Defendants  were  acting  in  pursuance 
of  a  design  to  frustrate  the  Trusts  which  had  devolved 
upon  them,  and  they  claimed  a  right  so  to  do  as  con- 
stituting a  majority  of  the  Trustees  and  Elders  of  the 
Chapel,  and  to  administer  the  affairs  thereof  to  the 
exclusion  of  the  Plaintiffs  and  for  the  purpose  of  pre- 
venting the  same  from  continuing  to  be  subject  to  the 
Rules  or  Regulations  of  the  Church  of  Scotland.    Tlie 
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Bill  prayed  (amongst  other  things)  that  it  might  be 
declared  that  the  Lease  of  the  Chapel  was  vested  in 
the  Defendant^  Martin,  in  Trust  as  a  place  of  Reli^ous 
Worship  according  to  the  Institutions  and  Observances 
of  the  Church  of  Scotland,  and  subject  to  the  Laws 
and  Regulations  thereinbefore  mentioned  as  having 
been  agreed  to,  by  the  Congregation,  for  the  govern* 
ment  of  the  Chapel,  and  that  no  Person  was  eli^ble  to 
the  pastoral  charge  of  the  Chapel  who  was  not  a 
Licentiate  or  Probationer  of  the  Established  Church  of 
Scotland,  and  that  the  Defendants  might  be  decreed 
to  perform  such  Trusts,  and  to  proceed  to  the  Election 
of  a  Person  duly  qualified  to  be  a  Minister  of  the 
Chapel  according  to  the  Rules  and  Regulations  afore- 
said and  the  usage  of  the  Established  Church  of 
Scotland,  and  that  they  might  be  restrained  from  emr 
ploying  or  permitting  any  Person  not  being  a  Proba- 
tioner, Licentiate,  or  ordained  Minister  of  the  Church 
of  Scotland,  from  officiating  in  the  Chapel,  and  from 
preventing  any  Person,  being  such  Probationer,  Licen- 
tiate or  ordained  Minister,  from  preaching  and  con- 
ducting Public  Worship  therein. 


The  Plaintifis,  in  support  of  a  Motion  for  the  Injunc- 
tion prayed  by  the  Bill,*  had  made  an  Affidavit  in 
which  the  Plaintiff  Sharp  deposed  that^  in  1826,  he 
was  appointed  Clerk  to  the  Minister  and  Elders  in 
Kirk  Session  of  the  Chapel,  and  that  he  continued  to 
act  in  such  office  until  Feb.  1831,  when,  in  conse- 
quence of  the  proceedings  mentioned  in  the  Bill,  he 
declared  his  intention  to  resign  his  office:   that,  as 


See  a  report  of  that  Motion  in  i  Myl.  &  Keen,  446. 
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such  clerk,  he  had,  and,  until  the  due  appointment  of 
a  Minister  to  the  Chapel  should  take  place  and  a  new 
Kirk  Session  be  thereby  constituted  to  whom  the 
Books  might  be  delivered  up,  he  still  retained  the 
custody  or  possession  of  the  Minute-books  belonging 
to  the  Kirk  Session,  and,  among  others,  he  had  in  his 
custody  the  Book  in  the  Bill  mentioned  to  have  been 
kept  by  or  under  the  direction  or  superintendence  of 
the  Minister  and  Elders  of  the  Chapel. 


1833. 


MlLLIOAW 


.  Mitchell. 


The  Defendants  now  moved  that  the  Plaintiff,  Sharp, 
might  be  ordered  to  produce  on  oath  and  leave  with 
Us  Qerk  in  Court,  the  Books  so  admitted  to  be  in  his 
possession,  and  that  the  Defendants  might  be  at  liberty 
to  inspect  the  same,  and  take  extracts  therefrom  or 
copies  thereof. 

Mr.  Agar  and  Mr.  Kindersley,  in  support  of  the 
Motion: 

It  appears,  by  Sharp's  affidavit,  that  the  Books  in 
question  came  into  his  possession  as  Clerk  to  the  Kirk 
Session  of  the  Chapel,  and  that,  though  he  has  resigned 
that  office,  he  still  retains  them.  They  are  admitted 
to  be  common  property.  The  Plaintiffs  state  that  the 
grounds  on  which  they  rest  their  Case,  appear  in  the 
Minute-book,  and  they  give,  in  their  Bill,  extracts  from 
it.  If  we  are  allowed  to  look  at  that  Book,  we  may 
be  able  to  extract  passages  from  it  in  support  of  our 
defence.  If  we  were  to  file  a  Cross  Bill  for  -  a  Dis- 
covery, we  should  not  be  able  to  get  in  the  answer  to 
it,  until  we  had  put  in  our  answer.  We  have  the 
interests  of  others  to  protect;  and  the  production  of 
those  Books  is  necessary  to  enable  us  to  make  our 
defence. 
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* V ' 

MiLLIOAM 

Mitchell. 


[The  Vtce-CkanceUor: 
Affidavit.] 


-You  do  not  state  so  in  your 


No:  but  the  description  given  of  the  MiDrute-book 
by  the  Plaintiffs  in  their  Bill  and  Affidavit,  shows  that 
it  is  necessary  for  us  to  see  it  in  order  to  make  our 
defence.  It  will  show  what  the  ^id  and  intenticm  of 
this  Institution  was.  We  may  find  entries  which  show 
that  the  Plaintiffs'  representation  of  the  contents  of  the 
Book  is  garbled.  In  a  Court  of  Law,  it  is  usual  for  a 
Judge  on  being  applied  to,  to  order  a  Party  to  produce 
a  Doeument  which  is  necessary  to  enable  his  adver- 
sary to  make  out  his  Case. 

All  the  individuals  who  constitute  the  body  which 
represents  the  Cougr^ation  at  large,  are  Parties  to  this 
Record,  two  of  them  are  Plaintiffs,  and  six  others 
Defendants.  The  Congregation  acts  by  its  Elders ; 
and  we  are  the  majority  of  them.  Hampden  v.  Hamp- 
den (a);  Princess  of  Wales  v.  Lord  Liverpool  (6); 
Jones  V.  Lewis  (c) ;  Attomeif^eneral  v.  Brooksbank  (d>; 
and  Pract.  Reg.  Ed.  Wyatt,  p.  161,  ^  Where  a 
Deed  in  the  Plaintiff's  hands,  mentioned  in  the  Plain- 
tiffs Bill,  veas  necessary  to  the  Defendant's  making  his 
defence  a  full  Answer  ;  the  Court  ordered  the  Plaintiff 
should  give  him  a  Copy  of  it." 

Mr.  Blennum  for  the  Plaintiffs,  said  that  the  Order 
made  by  Sir  John  Leach,  V.  C.  in  Jones  v.  Lewis,  was 
discharged   by  Lord  Eldon  {e);    that  there  was  no 


(a)  3Bro.  P.  C.  551. 

ib)  1  SwanRt.  114,  580,  & 
3  Swanst.  567. 


(c)  2  Sim.  &  Stu.  242. 

(d)  1  Youn.  &  Jer,  439. 

(e)  See  Ante  Vol.  IV.  324. 
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instance  of  an  application  similar  to  the  present  being  1833* 

granted,  except  in  the  case  of  The  Princess  of  Wales  v. 
Lord  Liverpool  (/) ;  which  could  not  be  considered  as 
establishing  any  general  principle.  Mitchell. 

The  Vice-chancellor  : 

It  \»  contrary  to  the  general  tenor  of  the  Practice  of 
this  Coort,  to  order  a  Plaintiff,  on  the  applksatkn  of 
a  Defendant,  to  produce  a  Document  in  his  custody ; 
and  I  do  not  think  that  I  am  bound  to  follow  the 
decision  in  The  Princess  of  Wales  v.  Lord  Liverpool, 
except  in  a  Case  precisely  similar  to  it  There  were 
specialties  in  that  Case,  which  do  not  occur  in  this ; 
aud  I  think  that  this  Motion  ought  to  be  refused  with 
Costs. 


(/)  See  Bickering  v.  Righy^  18  Ves.  484 ;  and  Spragg  ▼. 
Corner^  %  Cox,  109.      ^-     .^  y^:c^, J     ^    ^p^j^'^. 


J^'^-v^   /P^ 
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HESLOP  V.  THE  BANK  OF  ENGLAND.     . 

1833s  T 

.      10th  June.  IN  November  1B29,  the   Plaintiff  filed    an  original 

*        '     7*  Bill  against  T.  Metcalfe,  H.  S.  Partridge  and  Mary 

Eneia^.  ^^^"*^^  ^^^  Wife,  stating  that  Luke  Heslop  (who  died 

Production  of  in  June  1825),  bequeathed  the  Residue  of  his  Estate 

Books,  Sfc.  ^d  Effects  to  his  Wife,  Dorothy  Heslop,  for  life,  and. 

To  a  Bill  for  a  ^^^  ^ei^  death,  to  the  Plaintiff,  his  Son,  and  to  the 

Discovery  of  Defendant,  Mary  Frances  Partridge^  his  Daughter,  in 

in  the  name  of  ^^^^  Shares  as  his  Wife  should  appoint,  and  that  he 

tlie  Plaintiff's  appointed  her  his  Executrix :  that  she  possessed  his 

late  Father,  Personal  Estate,  which  was  more  than  sufficient  to  pay 

either  alone  or  .                                                                    . 

jomtly,  for  20  h^s  Debts,  and  died  in  December  1827,  without  having 

years  before  and  exercised  the  Power,  but  having  appointed  the  De- 
fer an  Inspeo-  ^^d^"^*,  Metcalfe,  her  Executor ;  and  that,  on  the 
tionof  ^e  Bank  death  of  Dorothy  Heslop,  the  Plaintiff  and  his  Sister 
ki^Uie^n^""  became  entitled  to  the  Testator's  Residuary  Estate  in 
of  such  Stock,  equal  Moieties.    And  the  Bill  prayed  that  the  Plaintiff 

the  Bank  in  might  be  paid  his  Share  thereof, 
their  Answer 
set  forth  an  Ac- 
count of  the  In  February  1832  the  Plaintiff  filed  a  Supplemental 

Stock,  but  de-  gjn  against  the  Bank    aud   the  Defendants  to  the 

clined  to  set  .  .  ^ 

forth  a  List  of  original  Bill,  allegmg  that  ffetcalfe,  in  his  Answer  to 

the  Books  con-  the  original  Bill,  said  he  had  heard  Dorothy  Heslop 

£ntoi(M.   Held  ®^y*  *"^^  ^^  believed  that  the  Testator's  Personal  Estate 

that  they  were  was  not  sufficient  to  pay  his  Debts,  and  that  she  did 

fi^m^™^r^  not  possess  herself  of  any  Stock  in  the  Funds  belongs 

duction  of  their  i^g  to  the  Testator,  for  that  the  Testator  had  not,  at  his 

Bookstand,  death,  any  Stock  belonging  to  him:  that  the  Testator 

to^Mt  forth*?  was  a  man  of  considerable  Property,  and  the  Plaintiff 

List  of  them,  was  convinced  he  died  possessed  of  Personal  Estate 
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Heslop 

V. 


much  more  than  sufficient  to  pay  his  Debts :  that  the  1833. 

Plaintiff  had  been  lately  informed  that  the  Testator, 
within  20  years  before,  and  at  his  death,  was  possessed 
of  divers  Sums  of  Stock  standing  in  his  name  alone,  or  The  Bank  of 
in  the  names  of  himself  and  some  other  Person  or  England. 
Peisons  in  Trust  for  him :  that  the  Testator  was  fraudu- 
lently induced  by  his  Wife,  from  time  to  time,  to  sell 
out  some  of  such  Stock,  and  she  possessed  herself  of 
the  proceeds  thereof  and,  after  his  death,  she  sold  out 
other  parts  of  the  Stock  and  applied  the  proceeds  to 
her  own  use:  that  the  Plaintiff  had  applied  to  the 
Bank  to  be  informed,  or  be  at  liberty  to  search  their 
Books  in  order  to  ascertain  what  Sums  of  Stock  were 
standing  in  the  Testator's  name  alone,  or  in  the  names 
of  any  other  Person  or  Persons  as  a  Trustee  or  Trustees 
for  him,  within  20  years  previous  to  and  at  his  death^ 
and  the  times  when,  and  the  names  of  the  Persons  to 
whom  the  same  were  transferred ;  but  the  Bank,  com- 
bining with  the  other  Defendants,  had  refused  to  give 
any  such  information:  that,  if  the  Plaintiff  did  not 
obtain  from  the  Bank  the  discovery  sought  by  the  Bill, 
and  was  not  permitted  to  search  their  Books,  he  should 
be  unable  to  make  out  what  Property  the  Testator  was 
possessed  of  at  his  death,  and  should  be  deprived  or  de- 
frauded of  his  share  thereof:  that  the  Bank  ought  to  set 
forth  a  List  of  their  Books  in  which  were  contained  any 
entries  of  the  Sums  of  Stock  so  as  aforesaid  standing  in 
the  name  of  the  Testator  alone,  or  in  the  names  of  the 
Testator  and  any  other  Person  or  Persons.  The  Supple- 
mental Bill  prayed  Uiat  the  Plaintiff  might  be  at  Uberty 
to  search  the  Bank  Books  from  the  period  of  20  years 
previous  to  the  Testator's  death  to  the  present  time, 
and  that  the  Governor  and  Company  might  be  re« 
Vol.  VI.  o 
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1833.  strained  firom  transferring  or  permitting  to  be  transfer- 

'        '^       '      red,  to  Metcalfe^  the  Stock  standing  in  the  name  of  the 
Heslop        Testator  alone,  or  in  the  names  of  the  Testator  and 
The  Bank  op  ^^  ^^  ^^^^  Person  or  Persons. 
England. 

The  Bank,  in  their  Answer,  said  that  they  had  (as 

required  by  the  Bill)  set  forth,  in  a  Schedule,  an  account 
of  all  Sums  of  Stock  which  they  believed  were  standing 
in  the  name  of  the  Testator  alone,  or  in  the  joint  names 
of  the  Testator  and  any  other  Person  or  Persons  within 
the  period  of  20  years  previous  to  and  up  to  his  death, 
and  by  and  to  whom,  and  at  what  times  the  same  were 
transferred,  and  what  Sums  of  Stock  were  then  standing 
in  the  name  of  the  Testator  and  in  the  name  or  names 
of  such  other  Person  or  Persons :  that  no  entry  of 
Transfer  in  their  Books,  ever  stated  whether  such 
Transfer  Was  made  in  Trust  or  otherwise ;  that  they  had 
caused  their  Accountant  to  inspect  their  Books,  and 
had  been  informed  by  him,  and  they  believed  that  no 
other  Sum  of  Stock  was  standmg  in  the  name  of  the 
Testator  alone,  or  in  the  names  of  the  Testator  and 
any  other  Person  or  Persons,  within  the  period  before 
mentioned ;  that  the  Plaintiff  had  not  applied  to  them 
for  permission  to  search  their  Books;  but,  if  he  had 
made  any  such  application,  they  should  have  refused  to 
comply  therewith,  because  their  Books  were  Public 
Records,  and  related  to  the  National  Debt,  and  con- 
tained entries  relating  to  the  transactions  and  private 
affairs  of  numerous  Persons :  that,  from  the  numbers 
of  persons  of  the  same  name  and  frequently  of  the  same 
or  very  similar  descriptions  having  Stock  in  the  Public 
Funds,  they  should  lay  a  foundation  for  great  and 
extensive   Frauds,  and,  many  times,  should  occasion 
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great  inconvenience  from  mere  errors  and  mistakes,  if  1833. 

they  allowed  Executors  or  other  Persons  to  make  any 
general  search  in  their  Books^^and,  therefore,  though 
they  iurnished  information  of  the  Stock  standing  in  the  rj,^^  bInk  oif 
name  of  any  individual  when  inquiry  was  made  by  a  England. 
Person  lawfully  entitled  thereto,  yet  they  never  permit- 
ted Persons  to  search  such  Books ;  and  they  appre- 
hended, with  reference  to  the  duty  which  they  owed  to 
the  Public  and  to  the  other  Proprietors  of  Stock,  that 
they  should  not  be  justified  in  so  doing :  that,  having 
made  the  disclosure  and  discovery  aforesaid,  the 
Plaintiff  would  be  able  to  make  out  the  Property  that 
the  Testator  was  possessed  of  at  his  death,  and  would 
not  be  deprived  or  defrauded  of  his  Share  thereof  by 
reason  of  his  not  being  permitted  to  inspect  their  Books, 
which,  for  the  reasons  aforesaid,  they  submitted  he 
ought  not  to  be  allowed  to  do;  and,  for  the  reason^ 
aforesaid,  they  insisted  that  they  were  not  compellable 
to  set  forth  a  List  of  their  Books  containing  the  entries 
in  the  Bill  mentioned. 

The  Plaintiff  having  excepted  to  the  Answer  because 
it  did  not  contain  a  List  of  the  Books,  and  the  Master 
having  over-ruled  the  exception,  the  Plaintiff  excepted 
to  the  Report. 

Mr.  Knight  and  Mr.  Bichner,  in  support  of  the 
Exception,  said  that  the  Bank  of  England  were  not 
entitled  to  any  greater  privilege  or  exemption  than  any 
other  public  Trading  Company :  that  their  Answer  was 
not  put  in  on  oath,  and  the  Account  set  forth  in  it  was 
merely  from  the  statement  of  their  Clerks :  that  the 
Plaintiff  was  entitled  to  inspect  the  Books  containing 
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1833.         the  entries  mentioned  in  the  Bill,  and,  consequently, 
that  the  Defendants  ought  to  have  set  forth  a  List  of 
them,  in  order  that  the  Plaintiff  might  move  for  their 
The   Bank  of  P«>d«ction, 
England. 

The  Attomey^eneral  and  Mr.  PhiUimore,  in  support 
of  the  Report,  contended  that  the  Bank  ought  not  to 
produce  their  Books,  for  the  reasons  stated  in  the 
Answer,  and,  consequently,  that  they  could  not  be 
required  to  set  forth  a  List  of  them. 

The  Vice-chancellor  said  that  it  was  not  pretended 

that  there  was  any  Act  of  Parliament  which  exempted 

the  Bank  from  producing  their  Books,  and  therefore 

'  he  saw  no  reason  why  they  should  decline  to  set  forth 

a  List  of  them. 

Exception  allowed. 


CASES  IN  CHANCERY. 


197 


STRONG  V.  INGRAM. 

Richard  travers,  of  Uphd^ny  by  his  wm 

dated  the  8th  of  January  1804,  duly  executed  and 
attested,  deviserl  certain  Real  Estates  to  EUzabeth 
EOen  Wdnif  her  Heirs  and  Assigns,  and  gave  all  his 
other  Freeholdi  Leasehold  and  Copyhold  Estates,  and 
all  his  Personal  Estate  and  Effects,  to  John  Strang,  and 
Biekard  Boberti,  their  Heirs,  Executors,  Administra- 
tors and  Assigns,  upon  Trust  to  sell  all  his  Estates 


1833: 

10th  and  sist 

June,  and  5th 

November. 

ConitmciuMU 
Legadet* 


Testator  direct- 
ed his  Trustees 
to  sell  his  Real 
and  Effects,  and  convert  the  same  into  Money ;  then,  and  Personal 

npm  Trust  to  discharge  his  just  Debts  and  Funeral  ^^^"*t^ 
Expenses,  together  with  any  other  Expenses;  then,  ^e  in  paying 
itpoa  Ihist  to  apply  all  the  remainder  towards  the  pay^  his  Debts,  and 
maU  of  the  Legaeiee  thereinafter  by  him  given:  first,  to  J^^^^ 
his  Trustees,  600  /•  a-piece,  by  way  of  compensation  given.  The 
for  their  trouble  in  the  execution  of  their  Trust ;  to  ^^^^  ^^' 
Elizabeth  Ellen EUm  Hie  sum  of  600/.;  to  Susannah,  i^S^by 

Codicils,  one  of 
which  was  duly  attested.  Held  that  only  the  Legacies  in  the 
Will  were  payable  out  of  the  Real  Estate.    ■''•  ^*^  ?//. 

Cumulatwe  i^^octef.— Testator,  hy  a  Will  duly  attested,  gave 
Legacies  to  various  Persons,  charged  upon  his  Real  and  Personal 
Estates,  and  payable  at  the  end  of  two  years  after  his  death,  and 
he  directed  that,  if  his  Property  should  be  more  than  sufficient 
to  pay  the  Legacies,  they  shotdd  be  increased  proportionably.  By 
an  unaUested  paper,  purporting  to  be  Listructions  for  a  Wul,  but 
admitted  to  Probate,  the  Testator  ^ve  Legacies  to  many  of  the 
Legatees  in  the  Will,  either  individually  or  as  members  of  a 
Family;  hut  the  directions  as  to  the  time  of  payment  and  the 
increase  of  the  Legacies  were  omitted.  Held  Uiat  the  Legacies 
in  the  unattested  Paper  were  not  substitutional  for  the  Legades 
in  the  Will,  but  Cumulative. 

o3 


1D8  CASES    IN   CHANCERY. 

1833.  the  Wife  oi  John  Honeyboum,  Frances^  the  Wife   of 

John  Hanrford,  and  Peggy,  the  Wife  of  Joseph  Besi, 
the  Interest  of  200  L  each,  for  their  lives,  and  after  their 
Ingram  respective  deaths,  the  Principal  to  be  divided  amongst 
their  Children  then  living;  to  Sarah,  the  Wife  of  Wit- 
Ham  Hyde,  and  Mary,  the  Wife  of  John  Gill,  Mary. 
the  Wife  of  Thotnas  Garland,  and  Audrey,  the  Wife  of 
Robert  Hallett,  200  /.  each ;  to  John  Lawrence,  200  L ; 
to  Henry  Gibbs,  100  L,  and,  to  his  Sisters,  the  like 
iSum  of  100  Z.,  to  be  equally  divided  between  them. 
And  the  Testator  gave  200  Z;  equally  between  the 
'Children  of  Jane  who  married  at  Richmond, 

and  whose  maiden  i^me  was  Lawrence;  100 Z.  to  Anne 
Lawrence;  100 Z.  to  Joan,  the  Wife  of  Thomas  Cook; 
100  Z.  each  to  Richard  Gill  and  Robert  Gill,  Sons  oi 
the  late  Matthew  Oill;  500  i.  to  Robert  Roberts,  of 
Gorwell;  50  Z.  each  to  the  Children  of  the  late  WHliaik 
Roberts,  of  Bristol;  to  the  Wife  of  Henry  Richards, 
the  Interest  of  200  Z.  for  her  life,  and^  after  her  deaths 
the  200  Z.  to  be  divided  equally  between  her  Children  ; 
to  Grace  Roberts,  200  Z.;  to  Mrs.  Fanny  Roberts, 
550  Z. ;  50  Z.  each  to  Richard  Sabine,  Thomas  Saiine, 
Sydenham  Sabine,  and  Agnes  Taunton,  the  Wife  of 
Thomas  Taunton ;  to  such  of  the  Sons  of  John  Burt 
as  should  be  living  at  the  Testator's  decease,  50  Z.  each, 
and  a  further  Sum  of  200  Z.  to  Thomas  G.  Btert,  Son  of 
John  Burt ;  to  Ann  Way,  daughter  of  George  Burt, 
100  L;  to  Josh.  Bowring,  George  Bowring,  Elizabeth 
Weaver,  and  Mary  Genge,  50  Z.  each ;  to  Jane  Axe, 
100  Z. ;  to  John  Axe,  jun.,  20  L ;  to  John  Strick- 
land, 20  Z. ;  to  Captain  Ingram,  one  half  of  the  Testa- 
tor's Wines  and  Spirituous  Liquors;  to  John  Suther- 
land,  Thomas  Sduthcomb,  and  Thotnas  Knight,  100  7. 
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each;  to  the  Rev.  Robert  Hunter y  George  l^night,  and  1833. 

Edward   Dally,    10 L  each;    to  his  (the    Testator's) 

Servant,  Elizabeth  Bagg,  100 1,  and  the  further  Sum  of 

lOi  for  Mourning ;  to  his  Servant,  John  Budden,  50  /.       Ingram 

and  the  further  Sum  of  6/.  for  Mourning;   to  his 

Servant,  John  GUI,  a  complete  Suit  of  Clothes ;    to 

Henry  Gale,  20  /. ;  to  George  Hart,  60  /. ;  to  the  Vicar  of 

Loders,  10  /.,  if  not  resident,  to  the  Curate  at  the  time> 

fbr  a  Sermon  on  the  Sunday  after  the  Testator's  burial; 

to  the  Clerk  of  Loders,  two  Guineas.    The  Testator 

then  directed  where  he  was  to  be  buried ;  and  afler^ 

wards  gave  to  the  Rev.   Samuel  Strong,  200/.;    to 

Robert  Strong,  Elizabeth,  Mary,  and  Gra^  Strong^ 

equally  to  be  divided  amongst  them,  the  Money  that 

the  Testator  had  sold  Halstock  and  Bonvill  Estates 

fi)r,  as  they  were  the  next  Heirs  to  it;  to  Thomas 

Marsh,  10  /. ;  to  his  Servant  John  Bagg,  a  complete 

Suit  of  Clothes;  to  Eliaab^h  Rideout,  60  /. ;  to  the 

QiildreQ  of  the  late    Sarah  Satokifis,  equally  to  be 

divided  amongst  them,  200  /. ;  to  Henry  Hine,  20  2. ; 

to  JoAn  Courtney,  6/.;  to  John  Axe,  jun.,  in  Trust, 

100  /.,  to  lay  out  10  /.  annually,  in  Fire  or  Bread  for 

the  Poor  of  JLoefer^  whichever  should  be  judged,  by 

Oe  Vicar  and  himself,  to  be  the  most  wanted,  the. 

Money  to  remain  in  John  Awi%  hands>  which  he  was 

to  have  the  use  of  for  his  trouble ;  to  the  Vicar  and 

Churchwardens  of  Netherbwry,  10  /.,  to  be  given  in 

Bread  to  the  Poor.    The  Testator  then  gave  the  other 

half  of  his  Wmes  and  Spirituous    Liquors  to    Mrs. 

Roberts,  and  Mrs.  Ekins,  equally  between  them,  with 

a  Hogshead  of  Strong  Beer  each ;   and  to  Elizabeth, 

the  Wife  of  William  Davis,  200  /.    "  If  I  should  have 

xnmtted  any  one  of  my  First  of  Kin,  either  on  my 
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Father  or  Mother's  side,  and  not  have  left  any  Legacy 
to  them  or  their  Children,  my  will  b  that  they  shall 
have  200  L,  the  ^me  as  the  others  of  the  same  kindred 
have  had  gi^en  them  by  my  Will.  I  do  direct  that 
my  Trustees  shall  not  be  obligied  to  pay  the  Legacies 
till  two  years  after  my  death,  without  the  Property  is 
Sooner  disposed  of.  If  the  Legacies  given  should  be 
found  to  exceed  my  Property ,  my  will  is  that  a  pro- 
portionate abatement  shall  take  place  on  each  Legacy 
that  I  have  given ;  on  the  contrary,  if  it  should  exceed 
it,  to  have  the  like  proportion  added  to  each  Legacy. 
And  I  appoint  the  said  John  Strong  and  Richard 
Roberts  joint  Executors  in  Trust  of  this  my  last  Will 
and  Testament." 


The  Testator,  by  an  unattested  Codicil,  dated  Janu- 
ary 1805,  bequeathed  5Z.  a  year  to  John'GUlj  sen.  for 
his  life,  to  be  paid  by  his  Trustees  John  Strong  and 
Richard  Roberts :  and,  after  giving  directions  respect- 
ing the  settling  of  an  account  between  himself  and  Mr. 
Richard  Roberts^  he  bequeathed  to  his  Servants,  JEliza^ 
beth  Bagg  and  Lyria  Hantfordf  certain  articles  of 
Plate  and  Household  Furniture,  with  a  Legacy  of  20  /. 
to  the  latter ;  to  Mrs.  Fanny  Roberts^  his  Tea  and 
''Dessert  Spoons,  and  a  quarter  part  of  his  Wines  and 
Spirituous  Liquors;  and,  to  Mrs.  Ekins  the  other 
quarter  part  and  a  Silver  Tankard ;  to  Mary  Suther-- 
land,  a  Gold  Watch  and  Chain  and  100  ^ ;  to  Susan^ 
nah  Hofmibome,  the  part  of  the  DweUtng^house  that 
she  then  lived  in,  with  half  the  Plot  and  the  whole  of 
the  Garden  adjoining  and  to  her  Daughter,  Awdrie 
Clarh,  the  other  part  of  the  Dwelling,  the  (rarden 
adjoining,  with  half  the  Plot;  to  Thomas  Banger, 
10  /. ;  to  John  Gill,  jun.  the  whole  of  what  he  might 
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owe  to  the  Testator  at  his  decease,  and  likewise  a 
House  and  Orchard  in  the  occupation  of  John  Bagg ; 
to  Wiiliam  Hyde  what  he  might  owe  to  the  Testator 
at  his  decease ;  and,  to  his  Son,  Richard  Hyde,  the 
House,  Orchard  and  Garden  occupied  by  J.  Symes;  and 
to  J.  Haneford^B  eldest  Son,  the  House  and  Orchard 
in  the  occupation  of  Ann  Matthews. 

At  the  foot  of  the  Codicil,  the  Testator  wrote  as 
follows  :— 

''  Wednesday  Evening,  9th  January  1805. 
**  N.  B.  This  is  not  gone  on  with,  but,  so  for,  my  wish 
is  (though  liot  signed)  that  all  on  this  Paper  be  ratified 
and  confirmed  by  whom  it  may  concern, 

«  Richard  Traverse 


1833. 


Strovg 
Ikgram« 


The  Testator  made  another  Codicil,  dated  the  26tb 
of  June  1800,  which  was  duly  executed  and  attested ; 
and,  after  reciting  that  JSUen  Ehins  had  died  since  the 
making  of  his  Will,  he  directed  that  the  Estates  and 
Legades  thereby  given  to  her,  should  sink  into  his 
Residuary  Estate ;  and  be  revoked  die  Bequest  in  his 
Will  to  Uizabeth  Strong,  Mary  Strong  and  Orace 
Strong,  of  the  Monies  for  which  his  Lands  at  Halstock 
and  BanmU  sold  for,  and  gave  such  Monies  to  their 
Brother,  Robert  Strong ;  and,  to  Elizabeth,  Mary,  and 
Grace  Strong,  200  Z.,  equally  to  be  divided  between 
them ;  100  L  to  Samuel  Way ;  and  to  Henry  Way,  Son 
o{  Samuel  Way  of  London,  100 1 ;  to  WUliam  Way  and 
Mrs.  Harrington,  the  Brother  and  Sister  of  Samuel  Way, 
50  L  each  ;  to  Elizabeth  Bagg,  100 1,  more  than  he  had 
given  her  by  his  Will ;  to  Thonuu  Sabine,  the  further 
Sum  of  100  /.,  in  consideration  of  the  trouble  he  had 
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taken  about  the  Testator's  concerns.  And  he  gave  the 
diare  of  his  Wines  and  Spirituous  liquors,  which  he 
had  given  by  his  Will  to  EUen  JEhins,  to  Mrs.  Fannjf 
Roherts  in  addition  to  what  was  ther^  given  to  her. 

Tlie  Testator  made  another  Codicil  or  Testamentary 
Paper,  not  duly  attested,  which  was  as  follows : — 

An  account  of  Richard  Trao€r$^%  Relations : 


John  Strong  -  .     - 

Samuel  Strong  -  -  -  -  - 
Mrs.  Davis  and  Children  ... 
John  Burt's  Children  -  -  -  - 
Bowring  Family  .        .        -        - 

Sabine  family  (Mr.  Taunton,  under  Trust) 
Way  family,  in  London  ... 

Richard  Roberts's  Children,  of  Burton    - 
Robert  Roberts's  Children,  of  Gorwell    - 
Mrs.  Richards  (under  Trust),  to  be  equally 
divided  at  her  death,  between  her  two 

Children 

Mrs.  WilUam  Roberts  and  &mily  at  Bris- 
tol, to  be  divided  between  her  children 
after  her  death  -        .        -        ^ 

Richard  and  Robert  Oill  .  -  . 
$usan  Honeyboum  and  Family 

and  the  House  and  Plot  she  lives  in. 
Sarah  Hyde  and  Family         .        .        - 
Fanny  Handsford  (in  Trust),  and  Family 
Molly  Gill  and  Family  -        - 

Captain  Lawrence,  Exeter  ... 
Mrs.  Ann  Knight,  of  Barton 


£. 
1,000 
1,000 
1,000 
1,000 
1,000 

150  each. 

400 

1M)0  each. 
i>oao 


1;000 


1,000 
600  eachv 
600 

1,000 

100 
1,000 

600 

100 
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Peggy  Best,  late  Jenny  Lawrence's  two  £• 

Children  in  London,  if  living       -        *  60  each. 

Henry  Gibbs 800 

JohnHallet,ofShipton          .        .        .  400 

Uenry  Oibbs's  two  married  Sistere           -  26  each* 

Henry  OibbVmaiden  Sisters           <»        -  26  each. 

Hemy  Oibbs,  sen.  of  Bradpole       -        -  10 
John  Sutherland's  two  Children,  William 

and  Mary          •        -        -        -        .  25  each. 

Mrs.  Cooke,  of  Neddlecombe         -        -  100 

Josh.  Way,  jun.  Son  of  Ann  Burt            -  200 

John  Budden,  late  Servant     ...  loo 

John  Axe     -.----  100 
Betty  Bagg,  3002.  to  her  own  sole  use. 

Henry  Gale,  of  Upton   ....  20 

MarySawkins       .        ^        -        -        -  100 

Poor  of  Uploders,          •        -        -        -  60 

PoorofLoders      .        -        i.        *        -  60 

Clerk  of  the  Parish        .        .        -        .  6 
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**  These  are  the  instructions  given  by  Richard  7Va- 
ver$  to  Giles  Russell,  to  make  his  Will  by  tOHUorrow 
morning :  July  the  27th,  1813. 

"  Richard  Travers:' 


The  Testator  died  on  the  28th  of  July  1813,  and  a 
Suit  having  been  instituted  for  the  administration  of 
his  Estate,  a  Report  was  made,  by  the  Master,  in  the 
tourse  of  the  Cause,  finding  that  the  Legatees  to  whom 
Legacies  were  given  by  the  Will,  and  also  by  the  two 
Codicils  of  1806  and  I8O69  and  the  Testamentary 
Paper  of  1813,  were  entitled  to  all  the  Legacies  thereby 
given ;  and  that  none  of  the  Legacies  given  by  ^ther 
t^f  the  Codicils  or  by  the  Testamentary  Paper,  was  a 
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substitution  for  any  Legacy  given,  by  the  Will  or  by 
the  other  Instruments,  to  the  same  Legatee ;  that  the 
Codicil  of  1805,  and  the  Testamentary  Paper  of  1813, 
not  having  been  executed  so  as  to  pass  Real  Estates, 
and  the  whole  of  the  Stock  in  Court  in  the  CauMe  having 
arisen,  wholly ,  from  the  Tegtator*$  Real  Estates,  the 
L^atees  named  in  those  two  Instruments,  were  not 
entitled  to  any  part  of  such  Stock. 

There  being  no  Funds  for  payment  of  the  Lega- 
cies, except  the  Stock  in  Court,  one  of  the  Legatees, 
who  was  named  in  the  Testam^tary  Paper  alone,  took 
exceptions  to  the  Report,  insisting  that  the  Master 
ought  to  have  repcHted  that  the  Legacies  bequeathed 
by  the  second  Codicil  and  by  the  Testamentary  Paper, 
were  payable  out  of  the  Funds  in  Court:  that  the 
L^acy  given  to  any  Legatee  by  the  Testamentary 
Paper,  was  in  substitution  of  the  Legacy  or  Legacies 
given  to  the  same  Legatee  by  the  Will  or  by  the 
Codicils,  or  either  of  them:  that  the  Legacies  given  by 
the  Testamentary  Paper  to  the  Sabine  Family  and  to 
the  Bowring  Family,  were  respectively  in  substitution 
for  the  Legacies  given  by  the  Will  and  second  Codicil 
to  Richard,  Thomas,  and  Sydenham  Sabine  and  Agnes 
Taunton,  formerly  Agnes  Sabine,  and  to  Joseph  and 
George  Bowring,  Elizabeth  Weaver,  formerly  JEUzabeth 
Bowring,BxidMaryGenge,{onneTlj Mary  Bowring.  The 
Exceptions  then  proceeded  to  point  out  other  instances 
in  which  Legatees  in  the  Will  took  Legacies  under  the 
Testamentary  Paper,  either  as  individuals  or  as  mem«> 
bers  of  a  Family,  and  to  insist  that  the  latter  were  in 
substitution  for  the  former;  and  the  last  Exception 
contended  that  the  Testamentary  Paper  was  intended 
to  operate  as  a  revocation  of  the  several  Legacies 
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given  by  the  Will  and  Codicils,  to  all  the  Legatees 
therein  named. 

The  Aetomey^aieralf  Mr.  Kmghty  Mr.  Rolfe^  Mr. 

Ncrton,   Mr.  Bellamy,  and   Mr.  Reynolds  in 

support  of  the  Exceptions : 
The  Master  cannot  be  right  in  holding  that  the 
Legacies  given  by  the  attested  Codicil  are  Charges  on 
the  Land,  and  that  the  Legacies  given  by  the  unat- 
tested Codicils  are  not  Charges  on  the  Land.  The 
attested  Codicil  contains  no  words  to  charge  the  Land; 
it  merely  gives  Legacies ;  and,  consequently,  the  dis- 
tinction which  the  Master  has  drawn  between  the 
attested  and  the  unattested  Codicils,  cannot  be  sup- 
ported. 

The  Testator  has  devised  all  his  Real  and  Personal 
Estate  to  Trustees,  in  Trust  to  sell  and  convert  the 
same  into  Money,  and  then  upon  Trust  to  dischai^e 
his  Debts  and  Funeral  Expenses,  and  to  apply  all  the 
remainder  towards  the  Payment  of  the  Legacies  therein- 
after by  him  given ;  and,  at  the  conclusion  of  his  Will, 
be  directs  that,  if  the  Legacies  are  not  sufficient  to 
exhaust  the  fund,  they  shall  be  increased  proportion- 
ably.  He  has,  therefore,  converted  his  Real  Estate^ 
out  and  out,  into  Personalty,  and  has  given  away  the 
whole  in  certain  definite  Legacies.  By  the  Testamen- 
tary Paper,  he  has  done  nothing  but  modify  the  Lega- 
cies which  he  had  before  charged  upon  the  mixed  Fund  ; 
and,  consequently,  the  Legacies  given  by  that  Paper 
(aKhough  it  is  unattested),  are  Charges  on  the  Land. 
The  Attamey^eneral  v.  Ward  (a) ;    Duraur  v.  Mot- 
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(a)  3  Ves.  327. 
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teux  (b) ;  Kennell  v.  Abbott  (c) ;  Maugham  ▼.  Ma- 
son {d) ;  Green  v.  Jackson  (e) ;  Jackson  v.  Jac^ 
son  (/). 

The  Testamentary  Paper  appears,  on  the  face  of  it, 
to  have  been  intended  to  be  a  substitution  for  the  prior 
Instruments.  When  we  look  at  the  heading  and  at  the 
conclusion  of  it,  and  when  we  see  that  most  of  the 
Legatees  in  the  Will  and  Codicils  are  entitled,  either 
as  individuals  or  as  members  of  a  Family,  to  Legacies 
under  it,  is  it  possible  to  say  that  the  Testator  did  not 
intend  it  to  comprise  all  his  Testamentary  Dispositions, 
but  that  he  merely  meant  to  make  additions  to  his 
Bequests  ?  The  Gifts  to  Stuan  Honeyboum  and  to  the 
Clerk  and  Poor  of  the  Parish  especially,  show  that  the 
Testator  intended  the  Testamentary  Paper  to  be  a 
substitution  for  the  Will  and  Codicils.  Hemndnffy. 
Gurrey  {g) ;  Fraser  v.  Byng  (A). 

Sir  E.  Sugden,  Mr.  Pepys,  Mr.  Jeremy  and  Mr. 
Rudall,  in  support  of  the  Report : 

In  this  Case  there  is  no  conversion  of  the  Real 
Estate  out  and  out ;  but  there  is,  simply,  a  conversion 
for  the  Persons  who  take  under  the  Will.  If,  how<- 
ever^  there  were  a  conversion  out  and  out,  the  produce 
could  not  be  disposed  of  by  an  unattested  Codicil. 
The  whole  of  it  is  exhausted  by  a  Will  duly  attested. 


{b)  1  Vez.  320.    See  1  Sim. 
&  Stu.  392  ;  note  ((/). 
(c)  4Ves.  802. 
(rf)  1  V,  &  B.  410.    See 

417- 

(e)  5  Rus8  35. 


(/)  2  Cox.  35. 

(g)  2  Sim.  &  Stu.  311. 
The  Decree  was  affirmed  by 
the  House  of  Lords,  1  Biigh. 
New  Ser.  479. 

(A)  1  Ru8S.  &  Mylne,  90. 
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Sheddon  v.  Goodrich  (t);    Hooper  v.   Goodwin  (A).. 
Beckett  y.  Harden  (/) ;  Ackroyd  v.  Smthion  (m). 

The  Case  of  the  Attomey^eneral  v.  Ward  does  not 
apply ;  for  the  Testamentary  Paper  creates  new  Lega- 
cies; it  does  not  merely  sabstitute  one  Legatee  for 
another. 

The  Vice-Chancellor  : 
In  this  Case,  the  Testator  by  his  Will  (which  has 
been  declared  to  have  been  well  proved),  after  disposing 
of  a  certain  portion  of  his  Freehold  Estate,  devised  as 
follows :  ^  And,  as  to  all  my  other  Freehold,  Leasehold 
and  Copyhold  Messuages,  Lands,  Tenements,  Heredita- 
ments and  Premises,  with  the  Appurtenances,  and  all 
my  Peraonal  Estate  and  Effects  whatsoever  and  where- 
soever, I  give,  devise  and  bequeath  the  same  unto  my 
Friends,  John  Strong  and  Richard  Hoberts,  their  Heirs, 
Executors,  Administrators  and  Assigns,  upon  Trust 
that  they  my  said  Trustees  and  their  Heirs,  do,  with 
all  convenient  speed  after  my  decease,  sell  all  my 
Estates  and  Effects  and  convert  the  same  into  Money; 
then  upon  Trust  to  discharge  all  my  just  Debts  and 
Funeral  Expenses,  together  with  all  other  Expenses; 
then  upon  Trust  to  apply  all  the  remainder  towards 
the  Payment  of  my  Legacies  hereinafter  by  me  given." 
And  then  he  proceeds  to  give  a  variety  of  Legacies: 
and,  at  the  end  of  the  Will  there  are  these  words: 
*'  And  I  direct  that  my  Trustees  shall  not  be  obliged 
to  pay  the  Legacies  till  two  years  after  my  death, 
without  the  Property  is  sooner  disposed  of.    If  the 

(i)  8  Ves.  481.  (/)  4  M.  &  S.  I. 

C*)  18  Ves.  156.  (m)  1  Bro.  C.  C.  503. 


5th  November. 
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Legacies  given  should  be  found  to  exceed  my  Property, 
my  Will  is  that  a  proportionate  abatement  shall  take 
place  on  each  Legacy  that  I  have  given :  on  the  con- 
trary, if  it  should  exceed  it,  to  have  the  like  proportion 
added  to  each  Legacy/'  The  Testator  then  made  a 
Codicil  of  the  9th  of  January  1806,  which  was  unat- 
testedy  and  by  that  he  gave  some  small  pecuniary  and 
several  specific  Legacies:  he  then  made  a  Codicil  of 
the  26th  of  June  I8O89  which  was  duly  attested :  sub- 
sequently he  made  what  is  called  a  Testamentary 
Paper,  which  was  admitted  to  Probate  by  the  Ecclesi- 
astical Court,  but  which  is,  obviously,  an  incomplete 
instrument.  At  the  foot  of  this  Paper,  the  Testator 
wrote  the  following  words:  ^'  These  are  the  instruc- 
tions given  by  Richard  Travers  to  Criles  Rusidl  to 
make  his  Will  by  to-morrow  morning."  The  Paper, 
however,  contains  nothing  but  what  the  heading  of  it 
denotes,  namely,  an  accoun^  of  the  Testator's  Relations, 
with  various  Sums  set  opposite  to  their  names.  This 
Paper,  having  been  admitted  to  Probate,  may  operate 
upon  the  Testator's  Personal  Estate ;  and  it  has  been 
contended  that,  inasmuch  as  a  great  number  of  Persons 
are  named  in  it  whose  names  are  found  in  the  Will 
and  Codicils,  the  Legacies  which  are  given  by  it  were 
meant  to  be  substitutional  for  the  Legacies  which  are 
given  by  the  Will  and  Codicils.  But  it  is  observable 
that,  in  many  instances,  the  Legacies  which  are  given 
by  the  Testamentary  Paper,  are  not  given  to  the  same 
Persons  as  are  named  in  the  Will,  but  are  given  in 
words  that  may  extend  to  other  Persons  than  those 
who  are  entitled  to  take  as  Legatees  in  the  Will,  as, 
for  instance,  the  words  ^'  Family,  Children,  Sisters,"  are 
sometimes  used. 
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If  it  were  allowable  to  indulge  in  conjecturci  one 
cannot  but  suppose  that  the  Testator  did  intend  to 
make  a  new  Will ;  but  it  is  obvious  that  this  Paper 
is  in  so  incomplete  a  state,  that  it  cannot  be  taken  as 
a  Will.  It  appoints  no  Executors,  and  makes  no 
disposition  of  the  residue. 


1833. 


Strong 
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It  appears  that  the  Personal  Estate  has  been  exceed- 
ingly deficient,  and  the  only  Fund  which  remains  to  be 
divided,  is  a  fund  which  has  arisen  fix>m  the  Testator's 
Real  Estates.  Several  Exceptions  have  been  taken  to 
the  Mcuter's  Report,  the  general  purport  of  which  is 
that  the  Master  has  done  wrong  in  finding  that  the 
L^acies  given  by  the  Testamentary  Paper,  are  not 
substitutional,  but  cumulative  Legacies.  When,  how- 
ever, the  Testamentary  Paper  is  contrasted  with  the 
Will  and  Codicils,  it  does,  I  think,  appear  that  I  am 
not  at  liberty  to  say  that  the  Legacies  given  by  that 
Paper,  were  intended  to  be  substitutions  for  the  Lega- 
cies given  by  the  preceding  Instruments.  In  Cases 
where  there  have  been  slight  variations  only  between 
the  Legacies  given  by  a  Will,  and  those  given  by  a 
subsequent  Instrument,  the  Court  has  held  that  the 
latter  were  meant  to  be  substitutions  for  the  former. 
But,  in  this  Case,  there  is  a  manifest  difference  between 
the  Legacies  given  by  the  Will,  and  the  Legacies  given 
by  the  Testamentary  Paper.  In  the  first  place,  the 
Clause  at  the  end  of  the  Will,  has  the  effect  of  making 
every  L^atee  who  is  named  in  it,  take  a  further  Sum  of 
Money,  in  proportion  to  the  amount  of  his  Legacy,  oiit 
of  the  clear  residue  of  the  Testator's  Real  and  Personal 
Estate,  provided  it  should  be  found  more  than  sufficient 
to  pay  the  Legacies.  That  Clause,  however,  is  not 
^und  in  the  Testamentary  Paper.     In  the  next  place. 
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1833. 


Strov& 
Ingram* 


the  Paper  operates  upon  the  Personal  Estate  only,  but 
the  Will  operates  upon  the  Freehold  and  Copyhold,  as 
well  as  the  Personal  Estate.  Again,  in  the  Testament- 
ary Paper^  no  time  is  expressed  for  the  payment  of  the 
Legacies,  and,  consequently,  they  all  would  be  payable 
at  the  end  of  one  year  after  the  Testator^s  death; 
whereas,  by  the  Will,  the  Testator  has  directed  that 
the  Trustees  shall  not  be  obliged  to  pay  the  Legacies 
till  two  years  after  his  death,  without  the  Property  is 
sooner  disposed  of.  The  Persons  who  are  named  to 
take  as  Legatees  by  the  Testamentary  Paper,  cannot 
take  their  Legacies  as  chaiged  upon  the  Freehold 
Estate ;  for  the  Testator  has  expressly  directed  that 
the  Surplus  of  the  whole  Fund  arising  from  the  Sale 
of  his  Freehold  and  Copyhold  and  Personal  Estate, 
which  shall  remain  after  the  payment  of  his  Debts  and 
Legacies,  and  Funeral  Expenses  and  other  Expenses, 
shall  be  applied  towards  the  payment  of  his  L^acies 
thereinafter  by  him  given.  If  there  could  have  been 
any  doubt  upon  this  point,  the  matter  has  been  put  at 
rest  by  the  decision  in  the  Case  o{ Bonner  v.  Bonner  (n) ; 
and  also  by  the  decision  in  Hannis  v.  Packer  (o). 


My  opinion  therefore  is,  without  entering  into  the 
minute  questions  which  are  raised,  as  to  a  great  number 
of  these  Legacies,  by  exceptions  adapted  to  them 
severally,  that  there  is  no  pretence  for  saying  that  the 
L^acies  given  by  the  Testamentary  Paper,  are  substi- 
tutions for  the  Legacies  given  by  the  Will  and  Codicils. 
The  consequence  is,  that  the  Exceptions  must  be  over- 
ruled. 


(«)  13  Ves.  379. 


(o)  Arab.  556, 
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HARRISON  r.  BOYDELL*  ^^^f^ 


A  RECEIVER  appointed  in  this  CauBe,  was  dis-       Receiver. 

charged  by  an  Order  of  the  16th  of  February  1882.  — — 

The  Master,  by  his  Certificate  dated  the  16th  of  April  ^^^^^^^ 

1833,  found  the  Balance  due  from  the  Receiver  on  the  discharged,  did 

16th  of  February  1832,  (after  allomng  him  8  Z.  Is.  6 d.  not  pay  in  his 
««.£,,  -  ,  ,  ,.  Balance  on  the 

for  his  Salary)  to  be  139 1  11  s.  5d.;  and,  m  pursu-  ^y  ^^  y^y 

ance  of  the  General  Order  (aX  the  Master  appointed  the  Master. 
the  7th  of  May  1833  for  the  payment  of  the  Balance  fe'thmdd'My 
into  Court  in  the  same, 

and  also  the 

The  Receiver  not  having  paid  in  the  Balance,  a  Mo-  ^^  ^ob  Salary, 
tion  was  made  that  he  might  be  ordered  to  pay  in  the  with  Interest, 
same  and  also  the  amount  allowed   for  his  Salary, 
together  with  Interest,  on  both  Sums,  at  Five  per  Cent., 
fiom  the  day  appomted  by  the  Master,  and  that  he 
might  also  be  ordered  to  pay  the  Costs  of  the  Motion. 

Mr.  Beames,  in  support  of  the  Motion,  referred  to  the 
General  Order,  and  to  Potts  v.  Leighton  (Jb),  adding 
that  the  Court  ought  to  follow  the  rule  laid  down  for 
the  guidance  of  the  Master,  who,  in  consequence  of  the 
Receiver  having  been  discharged,  could  not  act  under 
the  General  Order. 

Motion  granted. 

*  Ex  Relatione  Mr.  Beames. 
(a)  See  Orders  in  Chancery ;  Ed.  Beames^/fii* 
(fi)  15  Ves.  273. 
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13th  June. 
* ^ ' 

Infant 
Guardian, 

Guardian  ap- 
pointed to  an 
Infant  entitled 
to  Freehold  Pro- 
perty worth  80/. 
a  year,  without 
a  referenee. 


EX  PARTE  JACKSON. 

On  a  Petition  by  an  Infant  entitled  to  Freehold 
Property  of  the  annual  value  of  80  /.  praying  that  his 
maternal  Uncle  might  be  appointed  his  Guardian,  the 
Vice-chancellor  made  the  Order  without  a  reference  to 
the  Master  (a). 

Mr.  BbifU  appeared  in  support  of  the  Petition. 

(fl)  See  Ex  Parte  Wheeler,  16  Vea.  366 ;  Ex  ParU  Janion, 
1  J.  &  W.  395 ;  Jn  re  Jones,  i  Russ.  478;  and  see  Seton  on 
Decrees,  38a. 


BURRELL  V.  NICHOLSON, 

Motion,  by  Plaintiff;  that  the  time  allowed  by 
the  12th  Order  of  1828,  for  procuring  the  Master's 
Report  as  to  the  insufficiency  of  an  Answer,  might  be 
extended. 


1833? 
17th  June. 

Practice*   ^ 
Neat  Orders, 

The  Orders  of 
the  Court  are 
to  be  consi- 
dered as  laying 
down  general  The  Motion  was  supported  by  an  Affidayit  stating 

niles,  but  not  as  ^^^  ^^  q^^^  ^f  Reference  was  obtained  on  the  13th  of 
being  so  impe- 
rative as  that 
thev  can,  under  no  circumstances,  be  departed  from. 

Ihe  time  allowed  by  Ae  laih  Order  for  procuring  the  Re- 
port as  to  the  insufficiency  of  an  Answer,  extended,  the  drawing 
up  of  the  Order  having  been  delayed  by  the  Offices  being 
closed,  and  the  Plaintiff  having,  through  inadvertence,  omitted  to 
obtain  the  Master's  Certificate  that  further  time  was  necessary 
to  enable  him  to  make  his  Report. 
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May,  that  the  Offices  were  then  closed  for  the  recess, 
Bnd  did  not  re-open  until  the  20th,  when  the  Plaintiff 
got  the  Order  drawn  up  and  that  the  Plaintiff,  through 
inadvertence,  neglected  to  procure  the  Master's  Certifi- 
cate that  further  time  was  necessary  to  enable  him  to 
make  a  satisfactory  Report. 

Mr.  KindersUy  for  the  Plaintiff. 

Mr.  Pepys  and  Mr.  Parker,  for  the  Defendant,  said 
that  the  Order  declared  the  Answer  to  be  sufficient^  and 
left  no  discretion  in  the  Court 

The  Vice-Chancellor  : 
The  Orders  of  the  Court  are  to  be  considered  as 
hying  down  general  rules,  but  not  as  being  so  impera- 
tive as  that  fhey  can,  under  no  circumstances,  be  de- 
parted from.  Here  the  delay  in  drawing  up  the  Order, 
was  caused  by  the  Offices  being  closed  for  the  vacation, 
and  the  omission  to  procure  the  Master's  Certificate 
that  further  time  was  necessary  to  enable  him  to  make 
his  Report,  arose  from  inadvertence;  and,  therefore, 
I  think  that  a  fortnight's  further  time  ought  to  be 
allowed,  on  the  Plaintiff  paying  the  Costs  of  this  appli- 
cation. 


1813 

1833. 
* . ' 

BUBRELL 

V. 

NlCHOXSON. 
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1833  s 
3i8t  June. 

Jurisdiction, 

Injunction, 

Lords  of  the 

Treasury. 

Injunction 
gnmted  to  res- 
train the  Lords 
of  the  Trea- 
sury from  pay- 
ing the  Com- 
pensation 
awarded  under 
nth  Geo.  4, 
and  1  Will.  4, 
c.  58,  for  the 
office  of  Side 
Clerk  in  the 
Exchequer, 
which  had  been 
abolished. 


*       ELLIS  V.  EARL  GREY. 

1  HE  Bill  which  was  filed  against  the  Lords  of  the 
Treasury,  John  Watson  Walmsley,  iZ.  Thomas  and  Sir 
B4}bert  Laurie,  stated    that,  under  an  Indenture  of 
Co-partnership  dated  the  2dd  of  January  1823,  Ralph 
Ellis  the  elder,  the  Plaintiff  John  Ellis,  Ralph  Ellis 
the  younger,  the  Defendant  Walmsley^  and   Thomas 
Gorton  carried  on  the  business  of  Attomies,  Solicitors 
and  Agents:   that,  during  the  Co-partnership,  Ralph 
Ellis  the  elder,  held  the  office  of  one  of  the  Side  Clerks 
on  the  Plea  side  of  the  Court  of  Exchequer :  that,  in 
1827,    Ralph  EUis   the  elder  and  Ralph  EUis  the 
.younger,  agreed  with  the  Plaintiff  and  with  Wabnsley 
and  Gorton  to  retire  from  the  Partnership,  and  the 
Plaintiff  and  Walmsley  and  Gorton  agreed  to  form  a  new 
Partnership  together ;  and  that,  by  an  Indenture  dated 
the  24th  of  October  1827,  and  made  between  Ralph 
Ellis  the  elder,  the  Plaintiff,  Ralph  EUis  the  younger, 
and  Walmsley  and  Gorton,  the  then  existing  Partner- 
ship was  dissolved,  and  the  Goodwill  of  the  Business 
was  resigned  by  12.  EUis  the  elder  and   12.  EUis  the 
younger,  to  and  in  favour  of  the  Plaintiff  and  Walmsley 
and  Gorton  as  Partners  and  for  the  purposes  of  the 
Partnership  thereby  established  ;  and  Ralph  Ellis  the 
elder  covenanted  with  the  Plaintiff  and  with  Walmsley 
and  Gorton  their  Executors  and  Administrators,  that 
he  would  thenceforward  stand  possessed  of  the  office 
of  one  of  the  Side  Clerks  of  the  Exchequer,  in  Trust 
for  Gorton,  and  for  the  purposes  and  benefit  of  the 
Partnership  by  the  now-stating  Indenture  agreed  on. 


Ellis 
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while  continuing^  and  that  he  would,  when  required  by  1833. 

the  Plaintiff  and  by  Wabnsley  and  Gorton  or  either  of 
them,  and  at  the  expense  of  the  new  Partnership,  pro- 
cure Gorton  to  be  appointed  to  the  office  in  his  place,  p.  l^'grby 
And  it  was  further  agreed  that,  from  and  after  the 
determination  of  the  new  Partnership,  the  office  should 
be  held  in  Trust  for  Walmdey  and  Gorton  equally,  for 
their  joint  lives,  and,  after  the  death  of  one  of  them,  in 
Trust  for  the  Survivor,  or,  while  both  should  be  living 
and  after  the  Partnership  should  be  expired  or  deter- 
mined, either  WaimsUy  or  Gorton  might  require  the 
office  to  be  sold  for  their  mutual  and  equal  benefit : 
and  the  Plaintiff,  and  Walmsletf  and  Gorton  agreed 
with  each  other  to  become  and  continue  Partners  in  the 
business  of  an  Attorney,  Solicitor  and  Agent,  for  the 
teim  of  Ten  Years  firom  the  31st  of  August  then  last, 
in  the  Shares  and  upon  the  Terms  mentioned  in  the 
Indenture. 

The  Bill  further  stated  that  the  Plaintiff  was  a 
sworn  Clerk  in  the  Court  of  Chancery  when  the  new 
Partnership  was  formed,  and,  therefore,  it  was  agreed  ^ 
that  Gorton  should  be  appointed  to  hold  the  office  of 
Side  Clerk  in  the  Exchequer,  in  Trust  for  the  new 
Partnership,  until  such  office  should  be  abolished, 
which  was  then  expected  to  take  place  very  shortly 
and  before  the  term  of  the  new  Partnership  would 
expire:  that,  soon  after  the  commencement  of  the 
new  Partnership,  Ralph  Ellis  the  elder  surrendered 
up  the  office  in  the  Exchequer,  and  Gorton  was  ap- 
pointed thereto,  and,  on  that  occasion,  315/.  was 
p^d,  as  a  Fee  on  admission  to  the  office,  out  of  the 
joint  Funds  of  the  new  Partnership,  and  the  Sum  of 
Ten  Guineas  was  also  paid,  in  each  year,  out  of  the 
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joint  Fund,  (being  the  Fee  paid  to  one  of  the  sworn 
Attomies  of  the  Court  of  Exchequer,)  until  the  office 
was  abolifihed,  and  the  Fees  and  Emoluments  of  the 
office  were  received  for  the  joint  use  of  the  Partnership : 
that,  under  a  Proviso  in  the  Deed  of  October  1827, 
Gorton  was,  on  the  30th  of  January  1830,  dismissed 
from  the  Partnership,  and,  shortly  afterwards,  was  de- 
clared a  Bankrupt,  and  the  Defendant  Thomas  was 
chosen  his  Assignee :  that  the  Plaintiff  and  the  Defend- 
ant Walmsley  continued  to  carry  on  the  Partnership 
business,  and,  during  the  continuance  thereof,  and  in 
July  1830,  an  Act  of  Parliament  was  passed,  intituled : 
"  An  Act  for  Regulating  the  Receipt  and  future  Ap- 
propriation of  Fees  and  Emoluments  receivable  by 
Officers  of  the  Superior  Courts  of  Common  Law"  (a), 
and  also  an  Act  intituled :  '^  An  Act  to  Explain  and 
Amend  an  Act  for  Regulating  the  Receipt  and  Future 
Appropriation  of  Fees  and  Emohunents  receivable  by 
Officers  of  the  Superior  Courts  of  Common  Law"  (6) ; 
and,  by  the  first-mentioned  Act,  it  was,  amongst  other 
things,  enacted  that,  except  as  thereinafter  mentioned, 
every  Person  who,  on  the  24th  of  May  1830,  should 
have  held  any  office  in  or  belonging  to  &iy  of  the  said 
Courts,  in  Fee,  or  for  any  term  either  for  Ufe  or  years, 
or  who  should  then  have  been  appointed  to  any  other 
office  or  employment  in  or  belonging  to  any  of  the  said 
Courts,  by  virtue  of  any  right  of  appomtment  thereto- 
fore exercised  by  any  of  the  Judges  of  His  Majesty's 
Courts  of  Record  at  Westminster ^  should,  forthwith 
after  the  passing  of  the  Act,  make  out  and  render  to 
the  Commissioners  appointed  by  the  Act,  an  Account, 

(a)  1 1  Geo.  4.  and  i  Will.  4,  c.  58,  ss.  1, 5|  6, 16. 
(6)  1  &  a  Will,  4,  c.  35. 
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in  writiiig,  of  the  Fees  or  Emoluments  of  such  office  or  i8d3« 

employment  as  therein  mentioned,  and  such  Commis- 
sioners  were  to  ascertain  the  gross  and  net  Annual  Value 
of  the  said  Fees  and  Emoluments,  and  to  certify  the  £^,^1^  Gret. 
same,  under  their  hands,  to  the  Commissioners  of  His 
Majesty's  Treasury  for  the  time  being:  provided  that, 
if  any  such  office  or  employment  as  aforesaid,  should 
be  abolished  by  lawful  authority,  every  Person  who, 
under  the  provisions  of  the  Act,  would  have  been  en- 
titled to  receive  the  difference  between  the  net  amount 
of  the  Fees  and  Emoluments  which  would  have  become 
due,  and  the  certified  value  of  such  office  or  employ- 
ment, in  case  the  said  office  or  employment  were  not 
abolished,  should  be  entitled  to  receive,  during  all  the 
time  for  which  such  Person  was  entitled  to  hold  the 
office  or  employment  so  abolished,  such  Annual  Sum  as 
any  three  of  the  Commissioners  of  the  Treasury  for  the 
time  being,  and  the  Lord  Chief  Justice  or  the  Lord 
Chief  Baron  of  the  Court  to  which  such  office  or  em- 
ployment might  belong,  should  fix  and  appoint  as  a 
fiill  and  fiiir  compensation  for  the  loss  of  such  office  or 
employment. 

The  Bill  further  stated  that,  by  virtue  of  the  said 
Acts  of  Parliament  or  one  of  them,  the  office  of  Side 
Clerk  of  the  Exchequer  was  abolished ;  and  that, 
on  the  said  24th  of  May  1880,  Gorton  held  that  office 
for  the  benefit  of  the  Plaintiff  and  fValmletf,  and  the 
C(»npensation  which  thereupon  was  to  be  awarded  in 
lieu  of  the  Fees  and  Emoluments  of  the  office,  became 
Partnership  Assets,  and  liable  to  be  divided  as  such  on 
the  settling  of  the  Partnership  Accounts:  that,  on  the 
abolition  of  the  office,  the  account  of  the  Fees  and  Emo- 
luments required  by  the  Act,  was  made  out,  at  the  ex- 


Ellis 


220  CASES   IN   CHANCERY. 

1833.  The  Act  of  Parliament  authorises  the  Lords  of  the 

Treasury  merely  to  fix  the  Compensation  to  be  made 
for  the  offices  that  may  be  abolished.  It  does  not  point 
Earl  Grey.  ^^^  ^^  Fund  out  of  which  the  Compensation  is  to  be 
paid;  nor  does  it  direct  the  Lords  of  the  Treasury  to 
pay  it  But,  assuming  that  the  Lords  of  the  Treasury 
are  to  pay  the  Compensation  out  of  the  Consolidated 
Fund,  they  are  not  amenable  to  this  Court,  so  as  to  be 
directed  to  make  a  payment  out  of  that  Fund. 

In  Oldham  v.  The  Lards  of  the  Treasury,  a  Case  in 
/y^/^4^  •^^  ^        the  Exchequer  but  which  is  not  reported,  the  Kiii^, 
*/a  ^  -^^  ^^  being  entitled  to  receive  a  certain  Sum  out  of  the  Con- 

solidated Fund  in  respect  of  the  Civil  List,  granted  a 
Pension  to  a  Party  who  assigned  it.  The  Pension  was, 
afterwards,  revoked,  and  a  new  one  was  granted  in  lieu 
of  it;  and  the  Assignee  filed  a  Bill  against  the  Lords  of 
the  Treasury,  to  compel  them  to  pay  the  new  Pension  to 
him.  Graham^  Baron,  who  delivered  the  Judgment  of 
the  Court,  said :  '^  This  Bill  proceeds  on  the  ground  of 
the  fundamental  jurisdiction  of  the  Court  over  the  Con- 
solidated Fund;  and  the  purpose  of  the  Bill  is  to  call  on 
the  Court  to  dispose  of  the  Money  which  has  been 
placed  by  Parliament  at  the  disposal  of  the  King 
himself.  The  jurisdiction  of  the  Court  of  Exchequer 
extends  only  to  the  reaching  the  Monies  which  come 
into  the  Treasury,  while  they  are  in  transiiux  but, 
after  Parliament  has  disposed  of  them  and  they  have 
reached  their  destination,  the  jurisdiction  of  the  Barons 
ceases;  and  here  the  King  alone  can  order,  the  pay- 
ment of  the  Money.  The  Money  is  granted  to  the 
King,  his  Successors  and  Assigns ;  and  the  King  him- 
self must  be  sued  by  Petition  of  Right,  if  this  Money 
is  to  be  got  at." 


Ellis 
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The  800/.  a  year  is  the  creatiire  of  the  Act,  and,  1833. 

under  the  Act,  it  is  given  to  Mr.  Gorton,  who  alone 
iqipeared  to  the  Public  to  be  entitled  to  it.  The  Plain- 
tiff asks,  by  his  Bill,  that  he  may  be  paid  a  share  of  the  j^^^j^  Grby. 
Compensation,  or  that  it  may  be  declared  to  be  Part- 
nership Assets,  and  that  the  Lords  of  the  Treasury  may 
be  directed  to  pay  it  into  Court,  to  the  credit  of  the 
Cause  of  JEUis  v.  Wabmletf.  But  what  have  the 
Lords  of  the  Treasury  to  do  with  this?  They  are 
merely  the  organs  by  which  the  Revenue  of  the  coun- 
try is  to  be  disposed  of,  and,  as  being  Public  Officers, 
this  Court  can  have  no  jurisdiction  over  them.  Priddy 
V.  Roge  (c). 

Mr.  Kindersley  in  support  of  the  Bill: 

The  office  of  Side  Clerk  in  the  Exchequer,  did  not 
fall  within  the  provisions  of  the  6  &  6  Edw.  6,  c.  16, 
against  the  buying  and  selling  of  offices ;  therefore  the 
dealing  with  it  was  not  illegal  (d). 

We  do  not  ask  the  Court  to  direct  any  payment  to 
be  made  out  of  the  Consolidated  Fund.  The  800  /.  a 
year  is  an  ascertained  Sum  which  has  been  directed  to 
be  paid  under  the  sanction  of  an  Act  of  Parliament. 
There  is  no  discretion  to  be  exercised  or  responsibility 
to  be  incurred  respecting  the  payment.  The  payment 
of  a  Pension  granted  by  the  Crown,  depends,  from  year 
to  year,  on  the  pleasure  of  the  Crown.  The  Act  is  a 
Public  Act,  and,  therefore,  it  was  not  necessary  to  state 
all  its  provisions  in  the  BilL     It  is  to  be  inferred,  from 

(c)  3  Mer.  86. 

(d)  See  3  Cruise's  Dig.  160,  et  seq.  in  which  the  Cases  which 
have  arisen  under  this  Act,  are  collected. 
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those  provisions,  that  the  Lords  of  the  Treasury  are 
to  make  the  payment:  and,  moreover,  the  Bill  charges 
that  they  have  paid,  and  intend  to  continue  to  pay  it. 
It  is  not  discretionary  in  the  Lords  of  the  Treasury 
either  to  make  or  to  withhold  the  payment :  they  are 
not  made  Parties  to  the  Bill  as  Public  Functionaries, 
but  as  mere  Stakeholders  of  the  Fund ;  and,  in  that  cha- 
racter there  can  be  no  objection  to  their  being  res- 
trained from  making  the  payment  as  they  have  hitherto 
done,  until  the  rights  of  the  opposing  Claimants  have 
been  determined. 

The  Commissioners  of  Woods  and  Forests  are  Public 
Officers;  and  yet  the  Court,  m  a  recent  Case,  granted 
an  injunction  against  them  (e). 

The  Vicb-Chancbllor  : 

There  is  nothing  stated  in  the  Bill  to  show  that  the 
office  of  Side  Clerk  in  the  Exchequer  is  an  office  con- 
cerning the  administration  of  justice,  within  the  meaning 
of  the  Act  of  Edward  6,  or  that  it  is  inconsistent 
with  public  policy  that  this  Court  should  take  notice 
of  any  dealings  between  individuals  respecting  such  an 
office;  and  the  Court  is  not  at  liberty  to  indulge  in 
surmises  as  to  the  nature  of  the  office. 

It  does  not  appear  from  those  parts  of  the  Act  which 
are  set  forth  in  the  Bill,  nor  is  it  plainly  expressed  in 
the  Act  itself,  in  what  way  the  Lords  of  the  Treasury 
ai'e  connected  with  the  payment  of  the  Sum  in  question; 
but  I  think  it  must  be  inferred  that  the  Compensation 

(e)  See  Rankin  v.  ffw5*wwn,  Ante,  Vol.  IV.  p.  13.  See 
also  3  Mer.  102. 
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Money  is  to  be  paid  out  of  the  Consolidated  Fund,  and 
that  it  is  to  pass  tl)rough  the  hands  of  the  Lords  of  the 
Treasury,  who  are  to  be  mere  ministerial  conduit-pipes 
for  payment  of  it  to  the  Parties  entitled.  The  Lords  of 
the  Treasury,  therefore,  are  not,  at  all,  in  a  different 
situation  from  the  Governor  and  Cc«npany  of  the  Bank 
of  England,  who  are  frequently  prevented,  by  this 
Court,  from  transferring  Stock  or  paying  Dividends  to 
the  individuals  who  appear,  on  their  Books,  to  be 
entitled  to  them.  This  Court  has  interfered  with  other 
Public  Officers,  as,  for  instance,  the  Commissioners  of 
Woods  and  Forests  in  the  Case  alluded  to,  and  the 
Commissioners  under  the  Conventions  with  France  for 
indemnifying  British  subjects  for  the  confiscation  of 
their  Property  by  the  French  Revolutionary  Govern- 
ment (/). 
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Ellis 


Earl  Gret« 


I  am  of  opinion  that  this  Bill  does  not  seek  to  inter- 
fere with  any  public  duty  which  the  Lords  of  the  Trea- 
sury have  to  discharge,  or  with  any  discretion  which 
they  have  to  exercise  in  theit  public  capacity.  But  it 
seeks  to  restmin  them  fcooi  doing  a  mere  ministerial  act, 
with  a  view  to  secure  the  Money  for  the  Parties  who 
may  be  decreed  to  be  oititled  to  it. 

Demurrer  over-ruled. 


(/)  See  Hili  V.  Reardan^  Jacob's  Rep.  84 ;  and  3  Russ.  60& 
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13th  &  17th 

June. 

* V * 

Covenani^ 

Charge  on 

Benefice. 

A  Vicar,  whilBt 
the  13  Eliza- 
bethy  c  20, 
against  charg- 
ing Benefices^ 
wasrepealedy 
chained  his 
Living  with  an 
Annuity,  and 
covenanted  if 
he  should  ex- 
change his  Liv- 
ing, to  secure 
the  Annuity  by 
charing  and 


METCALFE  v.  THE  ARCHBISHOP  OF  YORK. 

Sy  an  Indenture  of  the  9th  of  August  1811,  the  Rev. 
WiUiam  Warrington^  the  then  Incumbent  of  the  Vicar- 
age of  St.  Lawrence  Jewry y  with  the  Rectory  of  St. 
Mary  Magdalen  in  the  City  of  London  annexed,  in 
consideration  of  900  L,  granted  an  Annuity  of  150  /• 
during  his  life,  to  James  Cottle,  charged,  during  his 
incumbency,  on  the  Vicarage  and  Rectory;  and,  for 
better  securing  the  Annuity,  Warrington  demised  the 
Vicarage  and  Rectory  to  a  Trustee  for  Ninety-nine 
years,  if  Warnngtan  should  so  long  live,  and  covenanted* 
with  Cottle,  for  the  payment  of  the  Annuity,  and,  more- 
over, that  in  case  he  should,  at  any  time  or  times 
thereafter,  be  preferred  or  promoted  to  any  other 
Ecclesiastial  Benefice  or  Benefices,  in  lieu  of  or  in 
exchange  for,  or  in  addition  to  his  then  Vicarage  and 


demising  the 

new  Living,  and  Rectory  or  his  Church  or  Ecclesiastical  Preferment  for 

that,  m  the         ^j^^  ^.j^^^^  being,  he  would,  at  his  own  Costs  and  Chaiges^ 

within  three   calendar  months  next  after  such  events 

should 


meantime,  it 
should  be 
charged  with 
the  Annuity. 
He  afterwards 
exchanged  his 
Living,  but  did 
not  execute  any 


happen,  fiiUy  charge  the  same  Benefice  or 
Benefices  with  payment  of  the  Annuity  of  150/.,  and 
also  demise  the  same  to  a  Trustee  of  Cottle  %  nomina- 
tion, in  the  same  manner,  in  all  respects,  as  the  Vicar- 
Deed  undi  after  cige  &>id  Rectory  were  thereby  charged  and  demised  for 
Ae  revival  of  securing  the  Annuity ;  and  that,  in  the  mean  time,  the 
beth.  Held*  ^^^  Benefice  and  Benefices  should  be  charged  and 
that  the  Cove*  chargeable  with  and  liable  to  the  payment  of  the 
^^Z^l^^'  Annuity  of  160  Z.;  and,  as  a  fiirther  security  for  the 

on  the  new 

Living,  and  a  Receiver  was  appointed  to  provide  for  the  Annuity. 


^^^^tw*7 


/».pcL  rih 


^y^^rrt^^^^ 


.,/^^y/U^  ^  •2f.^^^^fJ'. 
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Annuity^  Warrington  executed  a  Warrant  of  Attorney, 
dated  the  same  9th  of  August  181 1,  on  which  a  Judg- 
ment for  1,800/.  and  Costs  was  shortly  afterwards 
entered  up  and  docketed,  and  Memorials  of  the  Secu- 
rities were  duly  enrolled  in  the-Court  of  Chancery. 

By  an  Indenture  of  the  12th  of  January  1813,  Cottle, 
m  consideration  of  800  /•,  assigned  the  Annuity  and  all 
the  remedies  for  recovering  the  same,  to  the  Plaintiff, 
and  it  was  declared  that  the  Trustee  should  stand 
possessed  of  the  Residue  of  the  term  of  Ninety-nine 
years,  in  Trust  for  securing  the  punctual  payment  of 
the  Annuity  to  the  Plaintiff. 

The  Annuity  being  in  arrear,  the  Plaintiff,  in  Michael- 
mas Term  1813,  sequestered  the  Benefices  under  the 
Judgment.  In  November  1814,  and  whilst  the  Seques- 
tration was  in  force,  Warrington  exchanged  those 
Benefices  for  the  Vicarage  of  Leake,  in  the  North 
Ridbg  of  Yorkshire;  and,  by  an  Indenture  of  the  10th 
of  November  1818*,  after  reciting  the  Deed  of  August 
1811  and  the  Covenant  for  charging  any  Benefice  to  be 
taken  in  exchange,  he,  in  pursuance  of  the  Covenant, 
charged  the  Vicarage  of  Leahe  with  the  Annuity  and 
the  Arrears  thereof,  and  empowered  the  Plaintiff  to 
distrain  upon  it,  in  the  same  manner  as  if  it  had  been 
originally  chained  with  the  Annuity,  and  he  demised 
the  Vicarage  to  a  Trustee,  for  Ninety-nine  years,  for 
better  securing  the  Annuity.  A  Memorial  of  this 
Indenture  was  enrolled  in  the  Court  of  Chancery ;  and, 
on  the  30th  of  November  1818,  another  Memorial  of  it 


>B33. 
Metcalfe 

V. 

The  Arch- 
bishop OF 
York. 


*  It  was  alleged  that  the  delay  in  procuring  this  Deed, 
was  occasioned  by  Warrington  being  abroad. 
Vol.  VI.  q 
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V. 

The  Arch- 
bishop OP 
York. 


was  registered  in  the  North  Riding  of  Yorkshire.  In  and 
after  April  1815,  the  Plaintiff  caused  several  Seques- 
trations to  be  issued,  under  the  Judgment,  against  the 
Vicarage  of  Leake. 

On  the  9tli  of  August  1832,  Warrington  executed  a 
Warrant  of  Attorney,  on  which  a  Judgment  was,  on  the 
following  day,  entered  up  against  him  at  the  suit  of  the 
Defendents  Meggisorij  Pringle  ^  Matdstg^  for   600/. 
and  Costs.     That  Judgment  was  docketed  and  regis- 
tered in  the  North  Riding  of  Yorkshire,  and  a  Seques- 
tration was  issued   under  it  against  the  Vicarage   of 
Leake;  and,  on  the  7th  of  Norember  1832,  Meggison, 
Pringle  ^  Manisty  obtained  a  Rule  of  the  Court  of 
Kmg's  Bench,  calling  on  the  Plaintiff  to  show  Cause 
why  the  Sequestrations  issued  by  him  should  not  be 
suspended,  and  their  Sequestration  be  put  in  force  aa 
from  the  10th  of  August  then  last,  and  why  it  should 
not  be  referred  to  the  Master  to  ascertain  what  Sums 
the  Plaintiff  had  levied  under  his  Sequestrations,  and,  if 
he  had  levied  more  than  1,800/.  why  he  should  not 
refund  the  Surplus,  and  pay  to  them  the  amount  of  their 
Debt  and  Costs,  and  cause  satisfaction  to  be  entered 
up  on  the  Judgment  obtained  by  Cottle  against  Warring^ 
ton.    Before  the  time  for  showing  Cause  had  expired, 
the  Bill  was  filed  stating  that,  in  April  1816  and  at 
divers  times  since,  the  Plaintiff  had  caused  divers  Writs  of 
Sequestrari  Facias  to  be  issued  upon  the  first  Judgment, 
for  levying,  out  of  the  Vicarage  of  Leake,  the  Arrears  of 
the  Annuity  which,  fix)m  time  to  time,  had  become  due, 
but  that  a  large  Sum  still  remained  due  to  the  Plaintiff 
in  respect  of  the  Monies  to  be  levied  by  virtue  of  the 
several  Writs,  and  in  respect  of  the  Annuity :  that  the 
Plaintiff  was  advised  that,  by  reason  of  the  first  Judg- 
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ment  not  havii^  been  registeied  in  the  North  Riding  of 
Yorkshire  preriously  to  the  registration  of  the  second 
Jadgmenty  the  Plaintiff  could  not  show  Cause  why  the 
Rule  should  not  be  made  absolute.  The  Bill  charged 
that  Meggison,  Pringle  §f  Manisty  took  their  Security 
with  notice  of  the  Plaintiff's  Annuity  and  of  the  Secu- 
rities for  the  same ;  and  that  Warrijtgton  was  in  in- 
solvent circumstances :  and  it  prayed  that  the  Annuity 
mi^t  be  declared  to  be  a  valid  Charge  on  the  Vicarage 
oiLeahe^  that  an  Account  might  be  taken  of  the  Arrears, 
that  the  Arrears  and  future  Payments  might  be  secured 
out  of  the  Tithes  and  Profits  of  the  Vicarage,  that  a 
Receiver  might  be  appointed  with  directions,  after  pro- 
viding for  the  Salaries  of  Curates,  to  apply  the  Surplus 
Profits  in  payment  of  the  Annuity  and  the  other  in* 
cumbrances  on  the  Vicarage,  according  to  their  priori- 
ties, and  that  the  Archbishop  of  Yorkj  and  Meggison, 
PringU  ^  Manisty  might  be  restrained  from  grant- 
ing, taking-out  or  proceeding  in  any  Sequestrations 
aguoat  the  Vican^e. 


1833- 

' ^ -» 

Metcalfe 

V. 

The  Arch- 
bishop ov 
York. 


Meggiaon,  Pringle  ^  Mafiistyf  in  their  Answer,  said 
they  did  not  know,  but,  from  information  obtained  at  the 
time  and  in  the  manner  after-mentioned,  they  believed 
that  a  Deed  dated  the  9th  of  August  1811,  was  made 
between  the  Parties  mentioned  in  the  Bill,  and  that, 
thereby,  Warrington  granted  an  Annuity  of  160/.  to 
Cottle;  but,  save  as  aforesaid,  they  were  unable  to  set 
forth  what  was  the  purport  of  that  Deed,  save  that  they 
were  informed  as  after-mentioned  that  Warrington  had 
secured  the  Annuity  by  a  Covenant  to  pay  the  same : 
that  they  did  not  know,  but,  from  the  information  they 
had  obtamed  at  the  time  and  in  the  manner  after-men- 
tioned, they  believed   that   Warrington  executed  the 

Q  2 
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Warrant  of  Attorney  of  the  0th  of  August  1811,  and 
that  the  same  was  to  the  purport  mentioned  in  the 
Bill ;  and  they  answered,  in  like  manner,  with  respect  to 
the  Judgment  entered  up  on  the  Warrant  of  Attorney, 
the  Assignment  of  January  1813,  the  exchange  of  the 
Livings,  and  the  Deed  of  November  1818;  and  they 
submitted  that  that  Deed  was  invalid  with  reference  to 
effecting  any  Charge  on  the  Vicarage  of  Leake,  and  that 
the  only  valid  Security  which  the  Plaintiff  had  for  his 
Annuity,  was  the  Covenant  for  payment  thereof  con- 
tained in  the  Deed  of  August  1811.  They  then  said 
that,  in  February  1832,  they  became  Warrington's  Soli- 
citors in  a  Suit  instituted  by  him  relating  to  the  Tithes 
of  Leake,  in  which  the  Plaintiff  was  a  Defendant,  and, 
from  the  Papers  which  then  came  into  their  hands,  they 
ascertained  the  several  matters  before-mentioned,  and 
that  the  Plaintiff  was  in  possession  of  the  Vicarage  under 
a  Sequestration ;  but,  on  inquiring  into  the  same,  they 
learnt  from  Warrington,  not  only  that  the  Sequestraticxi 
and  the  Judgment  had  been  satisfied,  but  that  the  Se- 
questration was  ill^al ;  for  that  the  Plaintiff  had  levied 
not  only  the  Arrears  of  the  Annuity,  but  more  than  the 
amount  for  which  the  Judgment  had  been  entered  up, 
and  that  the  Judgment  had  not  been  registered  in  the 
North  Riding  of  Yorkshire,  and  the  same  was,  therefore, 
void  as  against  the  Defendants,  in  respect  to  the  Jud^ 
ment  obtained  by  them  which  had  been  duly  registered: 
that,  save  as  aforesaid,  they  had  not,  at  the  time  when 
Warrington  executed  the  Warrant  of  Attorney  of  August 
1832,  any  notice  of  the  Annuity  or  of  the  Securities  for 
the  same. 


The  Plaintiff  now  moved  for  an  Injunction  as  prayed 
by  the  Bill. 
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Mr.  Knight  and  Mr.  Metcalfe,  in  sapport  of  the 
Motion : 
The  Securities  given  for  the  Annuity  were  valid, 
inasmuch  as  they  were  executed  after  the  passing  of  the 
43  Geo.  3,  c.  84,  (which  repealed  the  13  Eliz.  c.  20, 
against  the  charging  of  Benefices)  and  before  the  pass- 
ing of  the  67  Geo.  3,  c.  99.  Doe  v.  Gully  (o).  The 
Defendants,  Meggison  ^  Co.,  as  appears  by  their  Answer, 
had  notice  of  the  Judgment  and  of  all  the  other  Secu- 
rities for  the  Annuity.  If  the  Court  of  King's  Bench 
shall  decide  that  the  Judgment  has  been  satisfied,  then 
we  rely  on  the  Covenant  to  charge  in  the  Deed  of  1811. 


1833. 
Metcalfe 

V. 

Tub  Abch- 

b i  shop  of 

York. 


(a)  9  Bam.  &  Cress.  344.  The  13  Eliz.  c.  20,  s.  1,  makes 
void  all  chargings  of  Benefices  with  Cure,  with  any  Pension  or 
any  Ph>fit  out  of  the  same  to  be  yielded  or  taken,  except  Rents 
reserved  on  Leases  to  be  made  according  to  the  Act.  The 
14  Eliz.  c.  1 1, 8.  15,  recites  that  sundry  evil-disposed  Persons 
had  defi^uded  the  true  meaning  of  the  before-mentioned  Act, 
by  Bonds  and  Covenants  of  suffering  other  Persons  to  enjoy 
Livings  and  the  Fruits  thereof,  for  that  such  Bonds  and  Cove- 
nants were  not,  in  Law,  taken  to  be  Leases,  although  they 
amounted  to  as  much:  and  it  enacts  that  all  Bonds,  Con- 
tracts, Promises  and  Covenants  for  suffering  or  permitting 
any  Person  to  enjoy  any  Benefice  with  Cure,  or  to  take 
Profits  or  Fruits  thereof,  other  than  such  Bonds  and  Cove- 
nants as  should  be  made  for  assurance  of  any  Lease  thereto- 
fore made,  should  be,  to  all  intents  and  purposes,  adjudged  of 
such  force  and  validity,  and  not  otherwise,  as  Leases  by  the 
same  Persons  made  of  such  Benefices. 

Both  the  above  Acts  were  repealed  by  43  Geo.  3,  c.  84, 
s.  10.  But  the  57  Geo.  3,  c.  99,  (which  was  passed  in  1817) 
repealed  so  much  of  the  Acts  of  Elizabeth  as  related  to  Spi- 
ritual Persons  holding  of  Farms,  and  to  Leases  of  Benefices 
and  Livings,  and  to  buying  and  selling,  and  to  residence  of 
Spiritual  Persons  on  their  Benefices,  and  the  whole  of  the 
43  Geo.  3,  c.  84. 

Q3 
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The  Arch- 
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That  Covenant  is,  in  this  Court,  tantamount  to  an  actual 
Chaige  at  Law.  As  soon  as  the  Exchange  was  effected, 
Warrington  became  a  Trustee  of  the  new  Living  for  the 
Plaintiff. 

[The  Vtce-Ciancellor :— The  43  Geo.  3,  repealed  the 
13  Eliz.  Then  the  57  Geo.  3,  repealed  part  of  the 
]  3  Eliz.,  and  the  whole  of  the  43  Geo.  3,  and,  therefore,  it 
revived  so  much  of  the  13  Eliz.  as  it  did  not  expressly  re* 
peaL  The  consequence  is  that  that  part  of  the  13  Eliz. 
which  relates  to  the  charging  of  Livings,  is  now  the  Law 
of  the  Land.] 

Mr.  Pepys  and  Mr.  Purvis  for  the  Defendants, 
MeggUon  4r  Co. : 
The  Court  of  King's  Bench  decided,  yesterday,  that 
the  Judgment  for  securing  the  Annuity,  has  been  satis- 
fied (&),  and  that  Meggison  4r  Co.  are  entitled  to  all  the 
Sums  which  have  been  levied  on  the  Vicarage  since  the 
10th  of  August  1832.  By  the  decision  of  the  Court  of 
Law,  we  are  in  possession  of  the  Vicarage  as  Sequestra- 
tors; and  the  object  of  the  present  application  is  to 
restrain  us  from  exercising  our  Legal  right.  If  the 
Plaintiff  has  an  Equitable  Lien,  the  application  is  im* 
proper ;  he  ought  to  have  moved  for  a  Receiver.  The 
Covenant,  however,  was  never  intended  to  be  a  per- 
manent Equitable  Charge.  The  concluding  words  of  it 
operated  only  until  a  Deed  was  executed :  and,  when 
the  Deed  of  November  1818  was  executed,  the  Cove- 
nant was  performed.  If  the  Covenant  remained  unper- 
formed, this  Court  would  not  decree  a  Specific  Perform- 
ance :  no  Action  could  be  maintained  upon  it ;  for  the 


(b)  See  Cottle  v.  fyarrifiglun,  5  Barn.  &  Adol  447. 
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Law  has  declared  the  act  for  the  non-performance  of 
which  the  Jury  would  have  to  assess  the  Damages,  to  be 
ill^al.  Doe  v.  GuUy  has  no  application ;  for,  in  that 
Case,  the  Estate  had  gone  out  of  the  Clergyman  before 
the  revival  of  the  13  Eliz.  The  Bill  is  framed  on  the 
supposition  that  the  Judgment  required  registration. 
The  Court  of  King's  Bench,  however,  has  decided  the 
contrary  (c),  and,  therefore,  there  is  nothing  left  in  the 
Bill  on  which  the  Court  can  give  relief. 


» V— ^ 

Metcalfe 

Thb  Arch- 

bishop  of 

York. 


[The  Vtce-Chancellor: — I  cannot  say  that  I  think  so; 
for,  if  the  Covenant  in  the  Deed  of  August  1811,  bound 
the  newly-acquired  Living  until  a  Security  should  be 
given,  as  I  think  it  did,  and  then  a  Deed  was  executed, 
which,  by  a  subsequent  alteration  in  the  Law,  was  made 
a  nullity,  the  Covenant  would  still  remain  in  force.  The 
doubt  which  I  feel  is  whether,  if  the  Plaintiff  is  entitled 
to  take  possession  of  the  Living  by  virtue  of  the  Cove- 
nanty  this  is  the  proper  Motion  to  give  him  possession.] 

Mr.  Knightf  in  reply : 
The  Bill  prays  for  a  Receiver;  and,  as  the  Defend- 
ants appear,  the  Court  can  make  an  Order  for  a  Re- 
ceiver upon  the  present  Motion.  If  a  Party  is  in 
possession  under  two  Titles,  the  one  Legal  and  the 
other  Equitable,  and  the  Legal  Title  is  impeached 
at  Law,  the  Equitable  Title  ought  not  to  be  dis- 
turbed. At  all  events  the  Court  will  give  the  Plain 
ti£F  leave,  either  to  amend  his  Notice  of  Motion,  or  to 
give  a  new  Notice  for  a  Receiver.  The  present  Notice  is 
dated  the  22d  April  1833,  and  it  is  owing  to  the  state  of 
the  business  of  the  Court  that  the  Motion  was  not  made 


(c)  Sec  5  Barn.  &  Adol.  45'i,  453. 
Q4 
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earlier.  The  Court  of  King's  Bench  did  not  decide  the 
point  of  Law  until  yesterday.  The  Plaintiff  was  in  pos- 
session at  the  date  of  the  Notice,  and  he  still  is  in  bodily 
possession. 

The  Vice-Chancellor  : 

The  Court  of  King's  Bench  has  held  that  the  Plain- 
tiff's Sequestration  has  been  satisfied,  and  that  the  De- 
fendants are  entitled  to  possession  of  the  Living  as  from 
the  date  of  their  Security ;  and,  therefore,  strictly  speak- 
ing, the  Plaintiff  is  not  in  possession.  His  proper  course 
would  have  been  to  move  for  a  Receiver;  and  I  will  allow 
him  to  give  a  Notice  of  Motion  for  that  purpose. 


The  Plaintiff  having  ^ven  a  Notice  of  Motion  for  a 
Receiver,  that  Motion  was  now  made  by  Mr.  Knight 
and  Mr.  Metcalfe. 

Mr.  Pepys  and  Mr.  Purms,  for  the  Defendants : 

The  Plaintiff  is  now  endeavouring  to  enforce  his  Lien^ 
against  our  Judgment  at  Law.  In  order  to  give  {mority 
to  a  registered  Deed  over  an  unregistered  one,  actual 
Notice  must  be  clearly  proved,  amounting  to  Fraud; 
constructive  notice  is  not  sufficient.  Wyatt  v.  Barwett  (d). 
We  admit  Notice  of  the  date  of  the  Deed  of  August  1811; 
but  we  deny  that  we  had  any  knowledge  of  that  port  of 
it  by  which  the  Equitable  Lien  was  created. 

The  Court  of  King's  Bench  has  decided  that  the 
Plaintiff  has  received,  from  his  Sequestrator,  more  than 
the  amount  of  his  Judgment. 


(rf)  19  Ves.  435. 
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The  Vice-Chancelloe  : 

In  Wyatt  v.  JBarwell,  the  Party  had  not  notice  of  the 
Deed  in  question,  but  only  of  another  Infltrument  which 
referred  to  it  In  this  Case  however,  it  appears,  by  the 
Answer,  that  Meggison  ^  Co.  had  distinct  notice  of  the 
Deed  of  August  1811. 

It  has  been  stated  that  the  Court  of  King's  Bench 
has  decided  that  the  Plaintiff  has  been  overpaid  on  his 
Judgment,  and  that  all  the  Sums  which  have  been  levied 
since  the  10th  of  August  1882,  ought  to  be  paid  over  to 
Meggisan  ^  Co.  But,  notwithstanding  that  Decision, 
my  opinion  is  that,  if  the  Covenant  in  the  Deed  of  1811 
operates  upon  the  Living  so  as  to  make  a  prior  Charge, 
(as  I  conceive  it  does,)  although  the  Plaintiff  has  been 
overpaid  on  the  Judgment,  he  is  entitled  to  retam  what 
he  has  received  until  it  appears  that  he  has  been  over- 
paid the  Arrears  of  the  Annuity.  And,  therefore,  I  shall 
make  an  Order,  on  the  former  Motion,  to  restrain  the 
Defendants  Meggison  ^  Co,  from  further  proceeding  on 
the  Rule  at  Law,  and  I  shall  also  grant  the  Motion  for 
a  Receiver. 
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Meggison  ^  Co.  moved  the  Lord  Chancellor  (Lord 
Brougham)  to  discharge  the  above  Order.  But  his 
Lordship  affirmed  the  Order,  with  the  exception  of  that 
part  of  it  which  restrained  Meggison  ^  Co.  from  pro- 
ceeding on  the  Rule  at  Law. 


1833: 

8(h  Nov.  and 

16th  December- 


In  pursuance  of  the  Lord  Chancellor's  Decision,  the 
Plaintiff  paid,  to  Meggison  ^  Co.,  SOL  in  respect  of 
the  proceeds  of  the  Living  which  accrued  between 
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the  10th  of  August  1832^  end  the  sqipGniitBient  of  the 
Receiver. 

The  Plaintiff  then  filed  a  supplemental  Bill,  stating 
the  proceedings  whidh  had  taken  place  in  the  Bang's 
Bench  and  in  Chancery  since  the  filing  of  the  original 
Bill,  and  the  payment  of  the  80  /.,  and  praying  that 
Meggison  4r  Co,  might  be  declared  Trustees,  for  the 
Plaintiff,  of  that  Sum  and  of  any  other  Sums  which 
they  might  have  received  firom  the  Living  of  Leake^  and 
might  pay  over  the  same  to  the  Plaintiff,  and  that  the 
Receiver  might  be  continued  during  Wqrrington^s  life. 

The  original  and  supplemental  Suits  now  came  on  to 
be  heard. 

Mr.  Knight  and  Mr.  Metcalfe  for  the  Plaintiffs. 

Mr.  Jojcob  and  Mr.  Purvu  for  the  Defendants 
Meggison  4r  Co. : 
The  Equities  of  the  original  and  supplemental  Bills 
are  quite  opposite  to  each  other.  The  original  Bill  pro- 
ceeded on  the  ground  of  the  non-r^istration  of  the 
Plaintiff's  Judgment,  and  on  that  ground  only.  By  the 
supplemental  Bill  the  Plaintiff  seeks  to  enforce  a  Title 
as  Equitable  Mortgagee.  But  it  is  a  settled  rule  that  a 
Mortgagee,  whether  he  be  a  Legal  or  an  Equitable 
Mortgagee,  cannot  have  an  Account  of  by-gone  Rents; 
and  the  Plaintiff  never  set  up  his  Title  as  an  Equitable 
Mortgagee,  until  he  applied  for  a  Receiver.  The  Plaintiff 
now  asks  for  a  Receiver,  not  such  as  is  granted  on 
Motion,  but  for  a  Perpetual  Receiver.  He  does  not  ask 
directly,  for  a  specific  performance  of  the  Covenant  to 
charge,  because  it  is  illegal  a^d  void ;  but  he  asks 
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for  it  indirectly*     The  Cases  at  Law  have  proceeded 
on  the  13  Eliz.  c.  20,  only ;  because  it  was  sufficient  for 
the  purpose  of  deciding  those  Cases,  to  look  at  that  Act 
alone.    But  the  14  Eliz.  c.  11,  s.  14,  goes  further,  and 
extends  to  all  Contracts  and  Covenants  for  permitting 
any  Person  to  enjoy  any  Benefice  with  Cure  or  to  take 
the  Profits  or  Fruits  thereof.    In  BrewUer  v.  KidgiU  (e). 
Lord  Hdt  says :   '^  If  a  man  covenant  to  do  a  thing 
which  ii«  lawful  at  the  time  of  the  making,  and  an  Act 
come  afterwards  and  make  the  thing  covenanted  to  be 
done  unlawful,  such  an  Act  is  a  repeal  of  the  Covenant" 
In  Barker  v.  Hodgson  (/),  Lord  JEttenborough  says : 
^  If  indeed  the  performance  of  this  Covenant  had  been 
rendered  unlawful  by  the  Government  of  this  Country, 
the  Contract  would  have  been  dissolved  on  both  sides, 
and  this  Defendant,  inasmuch  as  he  had  been  thus 
compdled  to  abandon  his  Contract,  would  have  been 
exeosed  for  the  non-performance  of  it,  and  not  liable  to 
Damages."    Supposing  that  the  Covenant  would  not  be 
held  to  have  been  satisfied  at  Law  by  the  execution  of 
the  Deed  of  November  181B,  still  no  Action  could  be 
maintained  upon  it,  as  it  has  become  illegal.    How  then 
is  this  Court  to  deal  with  it? 


1833. 


Mrtcalvb 

Ths  Arcu* 

BISHOP  or 

York. 


[The  Vice-Chancelhr : — The  Living  of  Leake  was 
acquired  before  the  13  Eliz,  c.  20,  was  revived ;  and,  in 
the  Deed  of  August  1811,  Warrington  covenants  that  all 
future  Livings  shall  be  charged  with  the  Annuity  not- 
withstanding he  may  have  done  no  act  to  charge  them.] 

A  Court  of  Equity  considers  a  Covenant  as  an  Agree- 


(0  12  Mod.  166 ;  se^  6  Vin.  Ab.  419,  Covenant  [R.] 
(/)  3  M.  &  S.  a()7. 
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if  he  did  not  choose  to  have  a  Charge,  this  Court 
would  have  protected  him  by  its  Decree.  If  the 
Covenant  operated  as  an  immediate  Charge,  the  effect 
is  the  same  as  if  a  formal  Charge  had  been  made, 
vrhich  the  subsequent  Act  could  not  set  aside. 

There  can  be  no  doubt  that  Meggisan,  Pringle  S; 
Mamsty  had  notice  of  the  Deed  of  August  1811  be- 
fore they  took  their  Security ;  and  though,  probably, 
neither  they  nor  the  Plaintiff  were,  at  the  time,  fully 
aware  of  the  Legal  effect  of  that  Deed,  they  must  be 
taken  to  have  had  notice  of  it  to  all  intents  and  pur- 
poses; and,  therefore,  the  Plaintiff  has  now  a  right  to 
have  that  Deed  put  in  force.  The  consequence  is  that, 
as  agaiuFt  those  Gentlemen,  the  Plaintiff  is  entitled  to 
be  considered  as  the  first  Incumbrancer  on  the  Vicar- 
age of  Leake.  He  was  in  possession  under  his  Seques- 
tration, and  they  applied  to  a  Court  of  Law  and  turned 
him  out  of  possession;  but,  as  he  was  turned  out  of 
possession  contrary  to  the  effect  of  the  Covenant,  this 
Court  will  consider  him  as  being  in  possession  ab  initio; 
for  this  Court  will  put  Parties  into  the  situation  in 
which  they  ought  to  have  been.  The  Money  which 
the  Defendants  have  received  from  the  Plaintiff,  must 
be  paid  back,  and,  if  any  Profits  have  been  received 
under  the  second  Sequestration,  those  Profits  also  must 
be  paid  over  to  him  so  far  as  to  cover  the  Arrears  of 
the  Annuity;  and,  in  order  to  provide  for  the  future 
payments,  the  Receiver  must  be  continued. 
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OLDAKER  V.  LAVENDER.  ^ 

PartnerMp. 

On  the  12th  of  April  1823,  Articles  of  Partnership        Jc^^^ 

were  entered  into  by  Messrs.  OldakeTf  Lavender^  Day  

^  Murrell,  who,   for   some  years    before,  had   been  ^^^^'''If^  ?^ 
Z^  ^     :  ^.-wr..!       Partnership  it 

Partners,  as  Bankers,  at  Evesham  m  Worcestershire,  by  ^^s  agreed  that 

which  they  agreed  to  continue  in  Partnership  for  14  just  and  trueAc- 

years  from  the  date  of  the  Articles,  if  they  or  any  two  j^^  ^^^^  ^^^ 

of  them  should  so  long  live;  that,  on  the  1st  of  July  half  yearly,  and 

then  next,  and  on  the  31st  of  December  and  30th  of  p^^^^l 

June  in  every  succeeding  year,  they  would  make  up  a  that  gudb  Ac* 

just  and  true  Account  in  writing,  of  all  the  Monies  counu  should 

and  Effects  then  due  and  owing  or  belonging  to  the  |,^  called  in 

Partnership,  and  of  all  Debts  due  and  owing  from-  question,  ex- 

the  same,  and  would,  thereupon,  cause  the  true  particu-  ^^   L^r^ 

lars  of  every  such  Account,  and  the  Rest  or  Balance  the  lifetime  of 

thereof  to  be  entered  in  a  Book  to  be  kept  for  that  ^^  ^^^  Partners. 

purpose,  and  that  each  of  the  Partners  should  sub-  ^^^  ^^^^  ^^ 

scribe  his  name  in  the  Book  at  the  foot  of  every  such  by  one  of  the 

Account,  and,  after  every  such  Account  should  be  so  ^^^  d^ih 

entered  and  subscribed,  the  heads  of  the  same  should  oftwoof  the 

be  drawn  out  and  written  in  four  distinct  Papers,  each  p^er  Partners, 

it  WAS  discovfir* 

of  which   should  contain  the  heads  of  such  stated  ^  ^^^  ^^  ^^, 
Accounts,  and   should  be  thereupon  signed  and  sub-  counts  were 
scribed  by  all  the  Partners,  and  one  of  such   Papers  ^"j  ^jjj^^^^jjg 
should  be   delivered  to  each  Partner ;   that,  after  the  fourtli  Partner 
finishing   and   adjusting  such   Account   as   aforesaid^  ^m  entitled  to 
the  clear  Profits  of  the  Partnership  should  "be  divided  counto  of  the 
into  four  equal  Shares,  and  one  Share  should  be  paid  Partnership 
to  each  Partner;   that  if,  at  the  time  of  making  up  ^'^g^o^^^® 
snch  Accounts  as  aforesaid,  any  Debt  due  to  the  Part-  Articles. 
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nership  should,  in  the  estimation  of  the  Partners,  be 
desperate  or  doubtful,  a  valuation  should  be  put 
thereon,  and  the  amount  of  such  valuation  be  carried  to 
the  Joint  Stock  for  the  benefit  of  the  then  Copartners, 
and  in  case  such  Debt  should  afterwards  produce  more 
than  the  valuation,  the  overplus  should  belong  to  such 
of  the  Copartners  as  should  be  in  the  trade  when  the 
same  should  be  received,  and  no  part  thereof  should 
belong  to  any  Partner  or  the  representative  of  any 
Partner  who  should  have  died  previous  to  the  receipt  of 
such  overplus ;  that,  after  such  Accounts  should  be  so 
from  time  to  time  made  out  and  signed^  the  same  should 
never  aftenoards  be  called  in  question  on  pretence  of 
any  error  therein  or  otherwise,  unless  some  manifest 
error  or  mistake  therein  should  appear,  and  that  in  the 
lifetime  of  all  the  Partners  and  before  the  expiration 
of  the  Partnership ;  that,  in  case  any  of  the  Partners 
should  die  before  the  expiration  of  the  Partnership,  the 
Survivors  should  pay  to  his  Representatives  his  Share 
of  the  Rest  or  Balance  upon  the  settling  of  Accounts 
up  to  the  half-yearly  day  of  account  last  preceding  his 
death,  in  case  the  same  should  not  have  been  pre- 
viously received  by  him,  but  his  Representatives  should 
not  be  entitled  to  any  Share  of  the  Property  or  Produce 
of  the  Business  subsequent  to  such  last  half-yearly  day 
of  account ;  that,  in  case  any  Debt  due  to  the  Partner- 
ship which,  at  the  time  of  the  last  half-yearly  settle- 
ment of  Accounts  previous  to  the  secession  or  death  of 
any  Partner,  should  have  been  considered  to  be  a  good 
Debt,  should,  within  six  months  after  such  settlement 
of  Accounts,  become  bad  or  desperate,  the  seceding 
Partner,  or  the  Representatives  of  the  deceased  Partner, 
should  be  subject  to  the  loss  that  might  happen  there- 
by, in  the  same  manner  as  if  he  had  been  Uving  and 
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continued  a  Partner ;  and  MurreU  agreed  with  Iub  Co- 
partners that  he  would,  during  the  continuance  of  the 
Partnership,  manage  the  Business  and  keep  the  neces- 
sary Books  of  Account,  to  the  best  of  his  knowledge, 
skill  and  ability. 

Munrett,  who  was  the  active  Partner  and  Superin- 
taadent  of  the  Books  and  Accounts  and  the  Cashier  of 
the  Bank,  made  up  and  furnished  to  his  Co-partners 
the  half-yearly  Accounts :  but  none  of  those  Accounts, 
except  that  of  the  1st  of  July  1823,  were  signed  by 
Lavender,  and  the  heads  of  the  same  were  not  drawn 
out  and  written  on  four  distinct  Papers  and  signed  as 
directed  by  the  Articles. 

Lavender  died  in  June  1829,  and  I>ay  died  on  the 
13th  of  February  1830. 

Oldaker  having  become  desirous  that  the  Partner- 
ship should  be  put  an  end  to,  employed  one  of  the 
Clerks  in  the  Bank  to  investigate  the  Accounts ;  and  it 
was  then  discovered  that  the  half-yearly  Accounts 
which  had  been  made  out  by  MurreU,  were,  in  many 
respects,  false  and  fictitious,  and  contained  many  fabri- 
cated items,  and  that  he  had  applied  the  Funds  of  the 
Bank  to  his  own  use,  to  a  very  large  amount.  In  con- 
sequence of  this  discovery,  it  was  agreed  that  the 
P&rtnership  should  be  dissolved,  and  that  MurreU 
should  assign  his  Share  in  the  Partnership  Estate  and 
Effects  to  Oldaker,  for  the  purpose  of  enabling  the 
latter  to  wind  up  the  affairs  of  the  Partnership ;  and 
that  Agreement  was  carried  into  effect  by  a  Deed  of 
the  16th  of  June  1830.  Whilst  Oldaker  was  proceed- 
ing to  wind  up  the  Partnership  affairs,  he  discovered 
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that,  beyond  the  loss  occasioned  by  MurrelPs  Frauds, 
there  was  a  lai^e  Loss  arising  from  bad  Debts,  includ- 
ing a  Debt  due  from  Murrell  for  Money  lent  to  him 
by  the  Partnership,  and  from  insuflScient  Securities 
taken  by  him,  and  also  from  Debts  represented  by  him 
to  be  good,  but  which  were  either  bad  at  the  time,  or 
afterwards  proved  so.  By  reason  of  these  losses,  the 
Assets  of  the  Partnership- were  not  nearly  sufficient  to 
discharge  the  demands  upon  it ;  and  Oldaher  advanced 
a  large  Sum,  out  of  his  own  private  Monies,  in  dis- 
charge of  those  demands.  On  the  2d  of  March  1881 
Oldaker  died. 


The  Bill  was  filed  by  Oldaker'%  Executors  and  De- 
visees, against  Murrell  and  the  Executors  and  Devisees 
of  Lavender  and  Day^  stating  that  Murrell  was  in  Insol- 
vent circumstances,  and  was  wholly  unable  to  satisfy  the 
Debt  due  from  him  to  the  Partnership :  that  the  Estates 
of  Lavender  and  Day  ought  to  bear  a  fair  proportion  of 
the  Losses  occasioned  by  MurreWs  Frauds  and  Misap- 
plications of  the  Partnership  Effects,  as  also  by  bad 
Debts  and  insufficient  Securities,  or  by  any  other  causes, 
and  that  their  Estates  ought  to  be  charged  with  a  fair 
proportion  of  the  Losses  sustained  up  to  the  half-yearly 
day  of  settling  Accounta  preceding  their  respective 
deaths.  The  Bill  charged  that  as  none  of  the  Balance 
Sheets,  except  the  first,  were  made  out  and  signed  as 
directed  by  the  Articles,  the  same  were  not  binding  on 
any  of  the  Partners,  and  that  those  Balance  Sheets 
were  altogether  fraudulent  and  void.  And  the  Bill 
prayed  a  declaration  to  that  effect,  and  that  the  Part- 
nership Accounts  might  be  taken  from  the  date  of  the 
Articles;  that  Murrell  might  account  for  the  Sums 
taken  by  him  out  of  the  Partnership;  that  the  Losses 
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sustained  from  the  date  of  the  Articles,  including  the 
Funds  misapplied  by  Murrell,  might  be  ascertained,  and 
that  it  might  be  declared  that  the  Real  and  Personal 
Estates  of  Lavender  and  Day  were  liable  to  bear  a  due 
proportion  of  such  Losses,  and  to  reimburse  Oldaker*B 
Estate  a  due  proportion  of  the  Amount  paid  by  him,  out 
of  his  own  Monies,  in  satisfaction  of  the  Partnership 
Debts. 
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The  Defendants,  the  Executors  and  Devisees  of  La- 
vernier  and  Day,  stated,  in  their  Answers,  that  their 
Testators  entertained  no  doubt  as  to  the  fairness  and  ac- 
curacy of  the  Accounts  made  out  by  Murrell;  and  that, 
though  those  Accounts  were  not  made  out  and  signed 
as  directed  by  the  Articles,  they  were  adopted  by  the 
Partners :  and  they  submitted  that  the  Accounts  made 
out  on  the  day  of  Settlement  last  preceding  the  deaths 
of  their  respective  Testators,  ought  to  be  deemed  settled 
Accounts  and  binding  on  all  the  then  Partners  and 
their  Representatives;  and  they  claimed  the  full  benefit 
thereof  as  stated  Accounts,  in  the  same  manner  as  if 
they  had  pleaded  the  same* 


On  the  Cause  being  called  on,  the  Defendant's  Coun- 
sel objected  to  its  being  then  heard,  because  a  Daughter 
of  one  of  the  deceased  Partners,  who  was  made  a  De- 
fendant as  being  entitled  to  a  Share  of  her  late  Father's 
Real  Estate,  had  made  a  Settlement  of  her  Property 
and  married,  pending  the  Suit. 

But  the  Vice-chancellor  said  that  the  marriage  of  a 
Female  Defendant  was  not  an  abatement  of  a  Suit ;  that 
the  Settlement  had  been  made  pendente  lite,  and  that  the 
Plaintiffs  might,  if  they  pleased,  have  the  Cause  heard 
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and  take  a  Decree^  and  ihen,  if  necessary^  file  a  Sup- 
plemental Bill  to  bring  the  Husband  and  the  other 
Parties  to  the  Settlement  before  the  Court. 

The  preliminary  objection  having  been  overruled, 

^ir  JE.  Sugden,  Mr.  Knight  and  Mr.  Lynch,  for  the 
Plaintifis,  contended,  first,  that  the  Partnership  Accounts 
had  not  been  made  out  as  required  by  the  Articles; 
and,  secondly,  that  it  dearly  appeared,  fiK>m  the  provi- 
sions of  the  Articles,  that  the  Parties  did  not  mean  to 
provide  against  wilful  errors,  or  contemplate  any  Fraud 
to  be  committed  by  one  Partner  against  the  others. 

Mr.  Rolfe  and  Mr.  Jacobs  for  the  Defendants  the 
Executors  and  Devisees  of  Lanender  and  Day : 

The  Articles  stipulate  that  no  Account  shall  be  called 
in  question,  except  for  error  discovered  in  the  lifetime  of 
all  the  Partners.  How  does  it  vary  the  case,  as  between 
the  innocent  Partners,  that  the  error  has  been  caused 
by  Fraud?  The  guilty  Partner,  certainly,  could  not 
avail  himself  of  that  stipulation;  but  the  other  Co- 
partners have  been  in  error  as  amongst  themselves ;  and, 
as  two  of  them  died  before  the  error  was  discovered,  the 
loss  must  be  borne  by  the  survivors.  Suppose  that  the 
Debits  of  the  Partnership  had  been  stated  too  highly, 
could  the  Representatives  of  the  deceased  Partners  have 
made  any  Claim  an  Account  of  such  mis-statement?  One 
of  the  provisions  in  the  Articles  is  materially  in  favour  of 
the  surviving  Partners :  for,  if  one  of  the  Partners  had 
died  on  the  29th  of  June,  the  whole  half-yeai^s  Profits 
would  have  belonged  to  the  Survivors. 

Next,  as  to  the  Accounts  not  having  been  made  out 
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and  signed  as  diieoted  by  the  Articles*  Lavtfnder  was 
Ae  only  one  of  the  Partners  who  did  not  sign  the 
Accounts;  and,  therefore,  his  Representatives  are  the 
only  Persons  who  can  complain  that  the  Accounts  were 
not  binding  on  him.  But  they,  make  no  such  complaint* 
The  provision  in  the  Articles  as  to  the  settlement  of 
Accounts,  was  partly  substantial,  and  partly  directory^ 
The  substantial'  part  was  complied  with ;  the  form  was 
waived  by  the  Parties  themselves.  They  substituted 
their  own  mode  of  Settlement  for  that  pointed  out  by 
the  Articles.  By  receiving  their  Shares  of  the  Profits 
they  adopted  the  Accounts ;  and  it  cannot  now  be  said 
that  they  are  not  bound  by  them.  •  Petty t  v.  Janeson  (a); 
Jackson  V.  Sedgudck  (ft). 


1833. 

Oldaker 

Lavxnder.^ 


At  all  events,  if  the  Estates  of  the  deceased  Partners 
are  at  all  responsible  for  the  Losses,  the  Plaintifis  are 
not  entitled  to  have  a  general  Account  taken,  as  prayed 
by  their  Bill;  they  are  only  entitled  to  correct  the. 
Accounts  so  far  as  they  are  fraudulent. 

Mr.  StitUon  appeared  for  the  Defendant  MwrrelL 

The  Vicb-Chancellor: 

The  Stipulations  in  the  Articles,  as  to  the  mode  ia 
which  the  Executors  of  a  deceased  Partner  are  to  be 
dealt  with,  proceed  on  the  supposition  that  the  stipula- 
tion that  just  and  true  Accounts  shall  be  made  out,  has- 
been,  complied  with*  If„  however,,  by  reason  of  the 
Fraud  of  one  of  the  Partners,  just  and  true  Accounts 
have  not  been  made  out,  the  ground  on  which  the  sub- 
sequent stipulations  are  founded,  totally  fails ;  and  the^ 


(a)  Madd.  &  Geld.  146. 


(h)  X  Swanst.  4f)0. 
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want  of  truth  and  justice  in  the  Accounts,  lays  a  founda- 
tion for  taking  a  general  Account. 

Refer  it  to  the  Master  to  take  an  Account  of  the 
dealings  and  transactions  of  the  Partnership,  from  the 
date  of  the  Articles. 


TAYLOR  V.  TAYLOR. 


1833  "• 
25th  June. 


WUl 

Construction* 

Residuary  Gift. 


William  TA  YLOR,  being  seised  of  the  Copyhold 
Estates  mentioned  in  his  Will,  but  of  no  other  Real 
Estates,  made  his  Will  dated  the  17th  of  July  1818, 
and  which  was  partly  as  follows:  ''First  I  will  and 
direct  that  all  my  just  Debts  and  Funeral  Expenses 
Testator,  after  shall  be  fully  paid  and  satisfied.  I  gi^e  and  devise, 
Debts tobef^^^^  unto  my  Son  William  Taylor,  his  Heirs  and  Assigns, 
paid,  devised  his  c^U  T^y  Copyhold  Messuage  or  Tenement,  Closes,  Lands, 
Real  ^states  to  Hereditaments  and  Premises,  situate  in  the  Manor  of 
Persous  and  Balsal,  in  the  County  of  Warwick,  and  now  in  the 
charged  certain  occupation  of  myself  and  John  Ward,  To  hold  the  said 
s^^^fic  Sums  Messuage  or  Tenement,  Closes,  Land,  Hereditaments 
Held  Uiat  those  tmd  Premises,  with  their  Appurtenances,  unto  my  said 
Estates,  as  well  Squ  WUliam  Taylor,  his  Heirs  and  Assigns  for  ever, 
were  charged  subject  nevertheless  to,  and  I  do  hereby  expressly  chai^ 
with  the  Debts,  the  said  Premises  with  the  payment  of  40/.  a-piece  to 
A  Beouest  of  "^^  ^^^  Daughters,  Ann,  the  wife  of  Richard  Butler, 
**All  my  House-  Mary,  the  Wife  of  John  Hammond,  Sarah,  the  Wife  of 

hole  Furniture,    j^i^^^  Ward,  and  Elizabeth,  the  Wife  of  John  Bodding- 

Implements  of 

Trade,  Cattle,     '^''•'^    The  Testator  then  devised  three  other  Copyhold 

Sheep,  and  all     Estates,  one  to  his  Son,  Samuel  Taylor  in  Fee,  another 
the  rest  and  re- 
sidue of  my  Monies,  Securities  for  Money  and  Personal  Estate 
whatsoever   and   wheresoever,  not  hereinbefore  disposed  of,"  is 
a  Residuary  Bequest. 
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to  bis  Wife,  i/Harg  Taylor  for  life,  with  remainder  to  his 
Sons,  I%oma8  and  Abraham  Taylor,  as  Tenants  in  Com- 
mon in  Fee,  and  the  third  to  his  Son,  Joseph  Taylor,  in 
Fee  charged  with  the  payment  of  the  further  Sum  of  40  /. 
a-piece  to  his  four  Daughters ;  and  he  gave  to  them  the 
further  Sum  of  40  /.  a-piece,  and  directed  the  same  to  be 
paid  out  of  his  Personal  Estate :  and  he  gave  to  his  Sons, 
WUKam  and  Samuel,  the  Sum  of  400  /.  in  Trust  for  his 
Wife  for  life,  and,  after  his  death,  for  his  Sons,  TAomas 
and  Abraham  on  their  attaining  21,  but  if  they  both  died 
under  that  age,  then  in  Trust  for  such  of  his  other  Chil- 
dren as  should  be  then  living.  The  Will  then  proceeded 
thus :  "  And  as  to  all  my  Household  Furniture,  Imple^ 
menu  of  Household,  Implements  of  my  Trade,  Stock  in 
Trade,  Cattle,  Sheep,  Implements  in  Husbandry,  and  all 
the  Rest  and  Residue  of  my  Monies,  Securities  for 
Money,  and  Personal  Estate  whatsoever  and  wheresoever, 
not  hereinbefore  by  me  disposed  of,  I  give  and  bequeath 
the  same  and  every  part  thereof,  unto  my  said  Wife 
and  my  said  Sons,  Thomas  Taylor  and  Abraham  Taylor, 
in  equal  Shares  and  Proportions ;  and  I  direct  that  the 
Share  or  Shares  of  both  or  either  of  my  said  two  Sons 
who  may  be  under  the  age  of  21  years,  shall  be  em- 
ployed, by  my  Executors  hereinafter  named,  for  the 
benefit  of  such  Son  or  Sons,  during  his  or  their  minority, 
in  such  manner  as  my  said  Executors  shall  think  pro- 
per." And  the  Testator  appointed  his  Sons,  William 
and  Samuel,  Executors  of  his  Will.  The  Testator,  by 
his  first  Codicil,  dated  the  12th  of  July  1822,  reduced 
the  Sums  given  to  his  Daughters  to  30/.  each;  and,  by 
the  second  Codicil,  dated  the  2l8t  of  June  1823,  he  fur- 
ther reduced  those  Sums  to  20 1,  each ;  and  he  gave  to 
his  Son,  Samuel,  the  Sum  of  100  Z.,  which  he  directed 
should  be  paid  out  of  the  Residue  of  his  Personal  Estate. 

R  4 
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The  Testator  died  in  April  1826.  The  Bill  was  filed 
by  Thomas  and  Abraham  Taylor,  the  two  younger  Sons 
(the  latter  of  whom  was  an  Infant),  and  by  Mary  Taylor 
the  Widow  of  the  Testator,  against  the  other  Children, 
praying  that  the  Will  might  be  established  and  the 
Trusts  performed. 


At  the  hearing  of  the  Cause  two  questions  were  raised ; 
first,  whether  the  Copyhold  Estates  were  charged  with 
the.Testator's  Debts  and  Funeral  Expenses ;  and  second, 
whether  the  Household  Furniture  and  other  Articles 
particularly  mentioned  in  the  Clause  by  which  the  Re- 
sidue was  disposed  of,  were  specifically  bequeathed,  or 
not? 

Sir.  £1.  Suyden  and  Mr.  Jeremy,  for  the  Plaintiffs, 
contended,  first,  that,  by  the  first  Clause  in  the  Will,  all 
the  Testator's  Estates  were  charged  with  his  Debts. 
Bradford  v.  Foley  (a) ;  Webster  v.  Alsop  (ft).  Secondly, 
that  the  Clause  in  which  the  Residue  was  included,  was 
partly  specific  and  partly  Residuary;  for,  if  the  Testator 
had  intended  it  to  be  Residuary  only,  he  would  not  have 
enumerated  the  Household  Furniture  and  other  Articles, 
or,  if  he  had  enumerated  them,  he  would  have  added : 
''  And  all  the  Rest  and  Residue  of  my  other  Personal 
Estate.     Clarhe  v.  Butler  (c). 


Mr.  Wakefield  and  Mr.  Harwood,  for  the  Defendants, 
contended,  first,  that  the  effect  of  the  first  Clause  in  the 
Will  was  controlled  by  the  subsequent  Charges ;  and 
that  the  Testator  had  pointed  out  the  Estates  which  he 

(fl)  3  Bro.  C.  C.  351,  note.  (c)  1  Mer.  304. 

{b)  Ibid. 
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intended  to  be  charged^  and  the  Charges  to  which  they 
were  to  be  subjected.  Willan  v.  Lancaster  {d) ;  HenveU 
v.  Whitaker  {e).  Secondly,  that  the  Household  Furni- 
ture and  other  Articles  were  not  specifically  given ;  for 
the  Clause  by  which  they  were  disposed  of,  comprised 
one  Bequest  only,  and  contained  merely  an  enumeration 
of  the  particulars  of  which  the  Residue  consisted. 

The  Vicb-Chancelloe  : 

The  general  chaise  of  all  the  Debts  upon  all  the 
Estates^  is  quite  consistent  with  the  charge  of  specific 
Sams  upon  the  particular  Estates;  and,  therefore,  I 
consider  it  to  be  quite  clear  that  all  the  Estates  are 
charged  with  the  Debts. 

The  next  question  is  whether,  by  the  words  of  the 
Residuary  Clause,  the  Articles  mentioned  were  specifi- 
cally given,  or  whether  that  Clause  contained  merely  an 
enumeration  of  the  particulars  of  which  the  Residue 
consisted.  This  question  is  not  decided  by  Clarke  v. 
Butler.  There  the  Gift  was  divided  mto  two  distinct 
sentences,  and  the  Judgment  as  to  all  the  things  not 
connected  with  the  Leasehold  House,  though  given  in  a 
weak  form,  is  supported  by  the  Gift  in  the  second 
Codicil.  The  language  of  this  Will  is  difierent.  Here 
there  is  no  division  of  the  sentence.  The  things  speci- 
fically named  cannot  be  separated  firom  those  given  in 
general  terms. 

Then  follows  this  Clause:  ''And  I  direct  that  the 
Share  or  Shares  of  both  or  either  of  my  said  two  Sons 
ivho  may  be  under  the  age  of  21  years,  shall  be  employed, 


1833. 
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V, 

Taylor. 


(d)  3  Russ.  108. 


(ff)  Ibid.  343. 
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by  my  Exeeuton  hereift^  named,  for  the  boiefit  of 
snch  Son  or  Sons,  daring  his  or  dieir  minority,  in  such 
mamier  as  my  said  Executors  dull  think  prop^/^ 
Supposing  the  things  mentioned  to  be  specifically  giren, 
this  would  be  a  direction  that  the  Executors  should 
employ  the  Sons'  Shares  of  those  things,  that  is  to  say, 
of  the  Cattle,  Farming  Implements,  &c.  for  the  benefit 
of  his  Sons,  which  the  Testator  could  not  intend ;  but, 
if  the  Gift  was  Residuary,  then  the  Executors  would 
convert  those  Articles  into  Money,  and  the  Testator  might, 
with  propriety,  direct  his  Executors  to  employ  the  Shares 
of  his  Sons  for  their  benefit. 


My  opinion,  therefore,  is  that  the  Testator  did  not 
intend,  by  mentioning  those  Articles,  to  give  them  speci- 
fically, but  that  he  meant  merely  to  describe  the  Residue 
of  which  the  Shares  were  given  to  his  Sons* 
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Multifarious- 
The   Bill  stated  that  the  late  Father  of  the  Infant  ness. 

Plamtiffs,  held,  at  his  death^  two  small  Farms,  at  the  ^  died  Intes^ 
lack-rents  of  20  /.  and  Ten  Guineas ;  that  he  died  in  tate  leaving  a 
February  1829,  intestate,  leaving  his  Widow,  and  the  J^t  Chikten"' 
Infant  Plaintiffs  his  only  Children  and  Next  of  Kin ;  hj,  ^^xt  of 
that  the  Widow  possessed  his  Personal  Estate,  which  Kin.    The  Wi- 
coBsisted,  principally,  of  Farming   Stock  and   Fumi-  taking  out  ad- 
ture,  and  paid  his  Funeral  Expenses  and  Debts ;  that  ministration* 
she  contmued  to  occupy  the  Farms  at  the  same  Rents,  5?"^*^  !^* 
and  maintained  and  brought  up  the  Infant  Plaintiffs  |,jg  Debts,  and 
thereon ;    that  she  died  in  March  1832,  having  be^  died,  having 
qaeathed  all  her   Personal   Estate  to  the  Plaintiffs,  p^g^^^^e 
Lewis  and  Thomas,  in  Trust  to  dispose  of  the  same  to  the  Children, 
for  the  benefit  of  her  Children,  equally,  in  such  mannet  ^^J^J^^^ 
as  they  should  think  best  for  their  maintenance,  educa-  Executors.    D. 
tion  and  establishment  in  life,  and  she  appointed  Lewis  then  took  out 
and  Thomas  her  Executors  in  Trust  and  the  Guardians  toiheltatMSSe 
of  her  Children ;  that  they  proved  her  Will,  and  let  and  brought  an 
the  Farms  and  sold  the  Stock,  Furniture  and  Effects  ^^fy^*^J^^ 
thereon,  and,  with  the  Proceeds  and    other  Monies  Children, 
received    by  them   as  her  Executors,  they  paid  her  against  B.  A  C. 
Funeral  and  Testamentary  Expenses  and  Debts,  and  J[eged"to  be 

due  from  the 
Testatrix  to  the  Intestate's  Estate.  B.  &  C.  together  with  the 
Children,  filed  a  Bill  against  D.  praying  for  all  proper  Accounts 
of  the  Assets  of  the  Intestate  and  Testatrix,  possessed  by  B. 
and  C,  and  by  D.,  and  of  what,  if  anything,  was  due  fit)m  the 
Testatrix's  Estate  to  the  Intestate's  Estate,  and  for  an  Injunc- 
tion to  restrain  the  Action.  Held  that  the  Bill  was  not  Multi- 
farious. 
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they  invested  part  of  the  Surplus  in  the  Purchase  oF 
Stock  in  their  names,  and  had  a  Balance  remaining 
in  their  hands;  that  the  Defendant  was  an  Uncle  of 
the  Infants,  and,  at  the  Testatrix's  death  he  was  a 
day  labourer,  and,  being  desirous  of  possessing  himself 
of  part  of  the  Trust-monies,  he,  under  pretence  of 
benefiting  the  Infimts,  made  certain  proposals  for  the 
employment  of  those  Monies,  which  the  Executors 
declined;  that  the  Executors  had  sent  to  a  Solicitor 
employed  by  the  Defendant,  an  account  of  their  Re- 
ceipts and  Disbursements,^  and  that  no  objection  had 
been  made  thereto ;  that,  in  November  1832,  the  De- 
fendant took  out  Administration  to  the  Intestate,  and, 
afterwards,  applied  to  the  Executors  for  payment  of 
two-thirds  of  the  Assets  possessed  by  them,  as  belong- 
ing to  the  Intestate's  Estate,  and,  subsequently,  for 
payment  of  120  2.  for  the  purpose  of- stocking  a  Farm 
which  the  Defendant  alleged  had  been  taken  for  the 
Infants,  but. the  Executors  declined  to  pay  the  Sums 
demanded ;  that  the  Defendant,  as  Administrator,  had 
brought  two  Actions  against  the  Executors,  one  for  the 
Rent  of  the  Farms  during  the  Testatrix's  occupation^ 
and  for  Money  received  by  her  after  the  death  of  the 
Intestate,  and  alleged  to  be  his  Property,  and  the  other 
for  the  Proceeds  of  the  Sale  of  the  Stock  and  Furniture 
sold  by  the  Executors,  which  was  alleged  to  belong  to 
the  Intestate's  Estate;  that  no  Debts  remained  due 
from  the  Intestate's  Estate,  and  that  the  Residue  of  his 
Estate,  including  what,  if  anything,  might  be  due  from 
the  Testatrix,  or  might  be  recoverable  in  the  Actions, 
belonged  to  the  Infants,  and  the  Defendant  professed 
to  bring  the  Actions  as  a  Trustee  for  them  and  for 
their  benefit ;  that  the  Plaintiffs,  Lewis  and  Thomas,  were 
willing  to  dispose  of  the  Stock  and  Cash  in  their  hands^ 
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as  the  Court  should  direct,  and,  in  case  any  part  thereof 
should  appear  to  belong  to  the  Intestate's  Estate,  the 
same  ought  to  be  secured  for  the  benefit  of  the  InfiEuits ; 
that  the  Defendant  had  been  arrested  for  Debt,  and 
had  taken  the  benefit  of  the  Insolvent  Debtors'  Act, 
and,  if  he  should  get  possession  of  any  part  of  the  Trust- 
monies,  he  intended  to  apply  the  same  to  his  own  use. 
The  Bill  prayed  that  the  Trust-monies  in  the  hands  of 
the  Plainti£&  Lewis  and  ITionuis,  might  be  properly 
secured  and  applied  for  the  benefit  of  the  Infants ;  that 
all  proper  Accounts  might  be  taken  of  the  Estates  of 
the  Intestate  and  Testatrix,  respectively,  possessed  by 
the  Plaintiffs,  Lewis  and  ThomaSj  and  by  the  Defendant 
and  of  their  Debts,  and  Funeral  and  Testamentary 
Expenses,  and  of  what,  if  anything,  was  due  from  the 
Testatrix's  Estate  to  the  Intestate's  Estate,  and  that 
the  Defendant  might  be  restrained  fix>m  taking  any 
further  proceedings  in  the  Actions. 


1833- 


Lewis 
Edmund. 


The  Defendant  demurred  to  the  Bill  because  it  was 
exhibited  to  have  an  Account  taken  of  the  Intestate's 
Estate  possessed  by  the  Defendant,  and  also  of  the 
Testatrix's  Estate  possessed  by  the  Plaintiffs,  Lewis  and 
Thomas,  which  matters  had  no  dependence  on  or  con- 
nection with  each  other,  and  ought  not  to  have  been 
mcluded  in  one  Bill. 


Mr.  Knight  and  Mr.  Monro,  in  support  of  the  De- 
murrer, contended  that  the  Accounts  of  the  two  Estates 
could  not  be  joined  in  one  Suit,  as  the  Defendant  had 
no  interest  in  the  Accounts  of  the  Testatrix's  Estate, 
nor  bad  the  Plaintiffs  Lewu  and  Thomas  any  interest  in 
the  Accounts  of  the  Intestate's  Estate.     Harrison  v. 
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Lbwis 
Edmund. 


B<V9  (^)  9    i^tft  V.  Dtmn  (&) ;  Maud  v.  ^IcAlcwi  (c)  \ 
Marcos  v.  Pebrer  (rf). 

Mr.  Knight  and  Mr.  «7aco&  appeared  for  the  Plaiutiflb. 

But  the  V1CE-CHANCBLLOR9  without  hearing  them, 
said:  The  Bill  represents  such  circumstances  as  show 
that  the  Court  cannot  administer  relief,  without  taking 
the  accounts  of  both  Estates. 

The  Mother  and  Children  were  the  sole  Next  of  Kin 
of  the  Father,  and  she  was  his  Administratrix  de  son 
tort.  She  appoints  the  Plaintiffs  Lewis  and  Thomas 
her  Executors;  and,  after  her  death,  the  Defendant 
JBdmimd  takes  out  Letters  of  Administration  to  her 
deceased  Husband,  and  then  brings  Actions  against  the 
Representatives  of  the  Widow,  which,  the  Bill  alleges, 
he  professes  to  bring  as  Trustee  for  and  for  the  benefit 
of  the  Infant  Co-plaintiffs,  who  are  entitled  to  the  Per- 
sonal Estate  both  of  their  Father  and  of  their  Mother. 
If  the  Defendant  succeeds  in  these  Actions,  the  effect 
will  be  that  the  Administrator  of  the  Father  will  recover 
from  the  Executors  of  the  Mother,  who  was  the  Admi- 
nistratrix de  son  tort  of  the  Father.  Tlie  Executors  of 
the  Mother  have  a  right  to  have  the  Accounts  taken  of 
the  Estate  which  they  represent,  and  the  Infant  Plaintiffs 
have  a  right  to  file  a  Bill  for  the  purpose  of  restraining 
the  Defendant  from  proceeding  in  the  Actions,  to  the 
fruits  of  which,  it  is  alleged,  they  alone  are  entitled. 
The  Defendant,  by  bringing  the  Actions,  has  implicated 


(a)  aVe8.J.35r3. 

(6)  Antcj  Vol.  11.  p.  399. 


(c)  iln/f,  Vol.  II.  p.  331. 

(d)  Ante,  Vol  III.  p.  466. 
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himself  with  the  Estate  of  the  Mother;  and  the  Court 
cannot  administer  relief  with  reference  to  those  Actions, 
unless  the  Accounts  of  the  Mother's  Estate  are  taken. 
The  consequence  is  that  the  Bill  is  not  Multifarious,  and 
the  Demurrer  must  be  ovei^ruled* 


1833. 


Lewis 
Edmund. 


JONES  t?.  TORIN. 

Charles  freeman,  after,  by  his  WUl,  giving 
certain  Legacies  to  Thomas  Freeman  and  Nicola  Sophia 
his  Wife,  bequeathed  as  follows :  **  I  give  and  bequeath 
to  my  Executors  hereinafter  named,  6,000  L  Tiiree  per 
Cent.  Consolidated  Bank  Annuities,  upon  this  Trust 
that  they  do  pay  the  Dividends  that  become  due  and  are 
paid  on  the  said  6,000  L  now  standing  in  my  name  in 
the  Bank,  to  my  Daughter  Charlotte  Sarah,  Wife  of 
Captain  Henry  Gamble ;  and  I  desire  that  her  Receipt 
alone,  whether  married  or  unmarried,  shall  be  considered 
a  complete  discharge  for  all  such  Dividends  during  her 
natural  Ufe ;  and,  immediately  on  her  decease,  I  give 
and  bequeath  the  said  6,000  L  Three  per  Cent.  Consoli- 
dated Annuities  to  the  Children,  or  their  Descendants, 
of  the  aforesaid  T.  Freeman  and  Nicola  Sophia  his 
Wife,  in  such  proportions  to  each  as  my  Daughter  the 
said  Charlotte  Sarah  Gamble  may,  by  her  Will  or  Tes* 
tament,  or  any  other  written  declaration,  during  her  life- 
time, direct''  And  the  Testator  appointed  fV.  C,  Free- 
man his  Residuary  Legatee,  and  Torin  and  Baher  his 
Executors. 


18332 
3d  July. 

JVilL 
Construction, 

Testator  foe- 
queathed  a  Sum 
of  6,000/.  in 
Trust  for  his 
Daughter  for 
life,  **  and,  on 
her  decease,  I 
give  the  said 
0,000/.  to  the 
Children,  or 
their  Descend- 
anu,  of  T.  F.  in 
such  propor- 
tions to  each  as 
my  Daughter 
may  direct.** 
The  Daughter 
died  without 
having  made  any 
appointment. 
Held  that  the 
Children  of 
r.  F.  were  en- 
titled to  the 
Fund,  to  the 
exdusion  of 
their  Issue. 


/^-pty 


/c0^ 


^1    ~ 


^/Z' 


O^^. 
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The  Testator  died  in  1623 ;  and  Mrs.  Gamble  died  in 
1632,  without  having  made  any  appointment  of  the 
6,0002.  Stock. 

The  Bill  was  filed  by  two  of  the  Children  of  Thomas 
Freeman  and  Nicola  Sophia  his  Wife,  against  W.  C 
Freeman,  who  was  the  only  other  Child,  and  also  against 
the  Executors  of  the  Testator  and  the  Children  of  the 
Plaintiffs,  alleging  that,  on  the  death  of  Mrs.  Gamble 
without  having  made  any  appointment  with  respect  to 
the  6,000  /.  Stock,  the  same  became  divisible  between 
the  Children  of  T.  Freeman  and  Nicola  Sophia  his  Wife 
in  equal  Third  parts ;  but  the  Defendant  fV.  C.  Freetnan 
alleged  that  Mrs.  Gamble  having  made  no  appointment 
with  respect  to  the  Stock,  the  same  was  undisposed  of 
after  her  Life-interest  therein,  and  fell  into  the  Residue ; 
and  the  Defendants,  the  Children  of  the  Plaintiffs^ 
alleged  that  they  took  equal  Shares  in  the  Stock  with 
the  Plaintiffs.  The  Bill  prayed  that  the  Plaintiffs  might 
be  declared  to  be  respectively  entitled  to  one  Third  part 
of  the  StodL,  and  that  the  Executors  might  be  decreed 
to  pay  the  same  accordingly. 

Sir  F.  Sugden  and  Mr.  Barlow,  for  the  Plaintiffs, 
relied  on  Montagu  v.  Nucella  (a). 

Mr.  Ir.  Loumdes  and  Mr.  Winterbottom,  for  the  De- 
fendants, the  Children  of  the  Plaintiffs,  distinguished 
this  Case  from  the  Case  cited,  on  the  ground  that,  in 
this  Case,  a  Power  was  given  to  Mrs.  Gamble,  under 
which  she  might  have  appointed  a  Share  of  the  Fund 
to  the  Descendants  of  the  Children ;  and,  therefore,  that 


(a)  1  Russ.  165. 
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the  Children  and  their  descendants  were  entitled  to  the 
Fund  equally.    Brown  v.  Higgs  (&). 

The  Vice-chancellor  : 

The  descendants  are  mentioned  merely  as  substitutes 
for  the  Children.  There  is  a  direct  Gift,  with  a  power  of 
selection. 


1)57 


1833- 

y        " 
JOHES 

TORIV. 


Declare  that  the  Plaintiffs  and  the  Defendant  W.  C. 
freeman,  are  entitled  to  the  Fund  in  equal  Shares. 

(h)  8  Ves.  561. 


BROWN  V.  POCOCK. 


1833 « 
6th  July. 


Lady  POCOCK,  by  her  Will  dated  the  21st  of    CongirucHon. 
July  1816,  directed  her  Executors  to  pay  Two  Weekly         Power. 
Sums  of  2/.  each,  to  John  James  Brown  and  James  Testatrix  mre 
Edward  Brown,  for  their  lives,  and  that  8,000  Z.  Three  a  Weekly  Sum 
per  Cents,  should  be  set  apart,  and  the  Dividends  ^^^^^^^^^^ 
^lied  for  payment  of  those  Weekly  Sums ;  but,  if  gfaould  attempt 
either  of  the  Legatees  should  attempt  to  assign,  charge  ^  assign,  &c. 
or  incumber  his  Weekly  Payment,  the  same  should  ^^  directed  a 
cease,  and,  upon  each  Weekly  Payment  ceasing,  either  Sum  of  Stock  to 
for  the  causes  before-mentioned  or  by  the  Legatee's  ^J^gr^S^a^- 

ment8;and  she 
gave  to  A.  the  power  of  leaving  the  Stock,  after  the  Paymento  to 
him  should  cease,  to  and  for  the  benefit  of  his  Wife  and  Children, 
as  he  should,  by  Will  duly  executed,  give  and  bequeath  the  same. 
A.  died  having  made  an  invalid  appointment  of  the  Stock.  Held 
that  there  was  an  implied  Gift  to  his  Wife  and  Children,  in  default 
of  appointment.  ^        ^ 

,   Vol. VI.  s  ^'  ^^.^s/^. 
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POCOCK. 
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death,  a  Moiety  of  the  Stock  should  be  transferred  to 
the  Corporation  for  the  Relief  of  Poor  Widows  and 
Children  of  Clergymen.  The  Testatrix,  by  a  Codicil 
dated  the  6th  of  July  1817,  revoked  the  Gift  of  a 
Moiety  of  the  8,000/.  Stock,  to  the  said  Corporation, 
after  the  Weekly  Payment  to  James  Edward  Braum 
should  cease,  and  she  gave  to  him  the  power  of  leaving 
that  Moiety,  after  the  payment  to  him  should  cease,  to 
and  for  the  benefit  of  his  Wife  and  Children,  in  such 
manner  as  he  should,  by  Will  duly  executed,  give  and 
bequeath  the  same. 


The  Testatrix  died  on  the  6th  of  July  1818. 

By  the  decree  on  Further  Directions,  it  was  ordered 
that  the  Amount  of  the  Weekly  Payments  should  be 
paid  to  the  Legatees,  out  of  the  Dividends  of  8,000  L 
Three  per  Cents,  which  had  been  transferred  into  the 
Accountant-general's  name. 

James  Edward  Brown  died  in  October  1832.     He 

had  Four  Children  living  at  the  Testatiix's  death  (one 
of  whom  afterwards  died)  and  Two  Children  bom  after 
the  Testatrix's  death :  his  Wife  also  was  dead. 

James  Edward  Brown  having  made  an  invalid  ap- 
pointment of  a  Moiety  of  the  Stock,  the  question  on  the 
hearing  of  a  Petition  in  the  Cause,  was  to  whom  that 
Moiety  now  belonged. 


Sir  E.  Sugden  and  Mr.  Cooper,  for  the  surviving 
Children  of  James  E.  Brown,  contended  that  the  Power 
given  by  the  Codicil,  was  either  a  Power  in  nature  of  a 
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Trasty  or  a  Power  with  an  implied  Bequest  over  to  the 
objects  of  it,  in  default  of  Appointment.  Brown  v. 
Higgs  (a);  Harding  v.  Glyn  (b);  Birch  v.  Wade  (c) ; 
Dcttjy  v.  Hooper  {d) ;  Maddison  v.  Andrew  (e) ;  Hockley 
V.  Mawbey  (/) ;  Morgan  v.  Surman  (g) ;  Longmare  v. 
Broom  (h)» 


259 


1833. 
Brown 

V. 
POCOCK. 


Mr.  Pepys,  for  the  Executors  of  the  Testatrix,  con- 
tended that  the  Fund  had  fallen  back  into  the  Residue 
of  her  Estate. 

Mr.  MonrOf  for  the  Executors  of  James  Edward 
Brown. 

The  Vice-Chancellor  : 

The  Codicil  contains  no  express  Gift  over  in  default  of 
Appointment ;  but  it  is  clear  that  the  Testatrix  intended 
the  Wife  and  Children  to  take  the  Fund,  and,  therefore, 
I  am  of  opinion  that  there  is  a  Gift  to  them,  by  implica- 
tion, subject  to  the  Power. 

Declare  that  the  surviving  Children  of  James  Edward 
Brown  are  entitled  to  a  Moiety  of  the  Stock,  as  Joint- 
tenants. 


(a)  8Ve8.56i. 
lb)  I  Atk.  469. 
(c)  3  V.  &  B.  198. 
{d)  2  Vem.  665. 


(€)  1  Vea.  58. 
(/)  1  Ves.  J.  143. 
(g)  1  Taunt.  289. 
(A)  7  Ves.  124. 
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a^dfJy.  GIBBONS  v.  LANGDON- 


ff'iU.  Moses  VERNON,  by  Wb  WiU  dated  the  26th 

CoMtruction.     ^{  ^p^i  1799^  bequeathed   as    follows :  "  I  give  and 

'       bequeath  unto  my  Son  Joseph  Vernon  and  Mr.  John 

Testator  gave  a  Cockran,  the  Sum  of  2,800/.  Three  per  Cent.  Conso- 
tohis^ifefor  ^^^*^^  Bank  Annuities,  in  Trust  to  pay  unto  my  be- 
life,  and,  afler  loved  Wife,  Ann  Vernon,  the  Interest,  Dividends  and 
Sons Tnd'^**'*  Profits  accruing  therefrom,  during  her  life;  and,  at  her 
Daughter;  and  decease,  the  said  Sum  of  2,800/.  I  desire  maybe  di- 
be  directed  the  vided,  equally.  Share  and  Share  alike,  between  and 
Daughter's  ^  among  my  Three  Sons  and  my  Daughter  as  follows. 
Share  to  be         Joseph    Vernon,   William  Vernon,  Henry   Vernon  and 

paid  to  her  for    j^^^^  ^„„  Vernon,  now  Maria  Ann  Smith,  the  Wife 

her  separate 

use,  for  life,        of  James  Smith,  but   the   Interest   only  of  my  said 

and,  at  her  de-    Daughter's  Share  is  to  be  paid  her,  during  her  life,  by 

tal  to'be^di-*^*    ^J  ®*^^  Trustees,  from  time  to  time  as  it  becomes  due, 

vided  amongst    and  my  said  Daughter's  Receipt  alone,  from  time  to 

a^he^sSlT     ^^^'  *^"  ^®  *  sufficient  and  lawful  discharge  to  my 

have  living 

at  his  decease,  the  Shares  of  Sons  to  be  paid  at  21,  and  of 

Daughters  at  3i  or  marriage,  provided  their  Mother  was  then 

dead,  otherwise,  her  Children's  Shares  were  not  to  be  paid  to 

them  until  her  decease:  but  if  the  Testator's  Daughter  had  no 

Children  living  at  her  decease,  her  Share  was  to  be  equally 

divided  amongst  such  of  his   Sons  as  should  be  then  living: 

and  if  any  of  his  said  Sons  and  Daughter  should  die  before  his 

Wife,  and  without  leaving  Issue,  their  Shares  were  to  be  divided 

among  his  other  Children.     Held  that  the  Daughter's  Children 

living  at  the  Testator's  death,  took  absolute  vested  interests  at  21, 

though  their  Mother  was  still  living ;  and  that  her  Interest  in  the 

Share  of  one  of  the  Testator's  Sons  who  died  in  the  lifetime  of  his 

Widow,  was  not  subject  to  the  same  Trusts  as  her  original  Share, 

but  vested  in  her  absolutely. 
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said  Trastees,  notwithstanding  her  present  or  any  other 
Coverture;  and,  at  the  decease  of  my  said  Daughter, 
my  will  is  that  her  said  Share  shall  be  equally  divided, 
Share  and  Share  alike,  between  or  among  such  Chil- 
dren lawfully  begotten  as  she  shall  have  living  at  my 
decease,  or  bom  within  nine  months  after,  such  Chil«- 
dren  as  are  Sons  are  to  be  paid  their  Principal  Money 
upon  their  attaining  the  age  of  21  years,  and  such 
Children  as  are  Daughters  are  to  be  paid  their  Princi- 
pal Money  upon  their  attaining  the  age  of  21  gears  or 
day  of  marriage,  respectively,  whichever  shall  first 
happen,  provided  my  said  Daughter  is  then  dead, 
otherwise,  her  Children's  Share  is  not  to  be  paid  them 
until  after  my  said  Daughter's  decease ;  but,  if  my 
said  Daughter  should  happen  to  die  before  any  of  her 
Children  shall  have  attained  the  age  of  21  years,  or,  if 
any  of  them  are  Daughters,  should  have  attained  the 
age  of  21  years  or  day  of  marriage  respectively,  which^ 
ever  shall  first  happen,  my  Will  is  that  my  said  Trustees 
shall  apply  the  Interest  towards  such  Children's  educa- 
tion and  maintenance,  if  only  one  Child,  to  that  Child : 
tf  mg  said  Daughter  has  no  Children  living  at  her 
decease,  in  that  case,  her  Share  is  to  be  equally  divided. 
Share  and  Share  alike*  between  and  among  such  of  my 
said  Sons  as  are  then  living  or  their  Issue :  but  if  any  of 
my  said  Sons  and  Daughter  should  happen  to  die  before 
my  said  Wife,  and  without  leaving  any  Issue,  such  Share 
or  Shares  is  to  be  equally  divided  among  my  other 
CUUb-en;  but,  if  all  my  Children  should  die  without 
Issue  before  my  said  Wife,  in  that  case,  the  said  Sum 
shall  be  paid  to  my  Next  of  Kin,  after  my  said  Wife's 
decease,  by  my  said  Trustees  or  the  Survivor  of  them 
and  the  Executors  and  Administrators  of  such  Sur- 


iP33- 


Gibbons 
Lanodon. 


vivor/' 
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The  Testator  died  in  April  1800,  leaving  the  several 
Persons  named  in  his  Will  him  surviving.  William 
Verfion,  one  of  the  Sons^  died  in  the  lifetime  of  the 
Testator's  Widow,  an  Infant,  and  without  Issue.  The 
Widow  died  in  June  1823,  leaving  Joseph  and  Henry 
Vernon,  and  Mrs,  Smith  her  surviving.  The  only  Chil- 
dren of  Mrs.  Smith  who  were  living  at  the  Testator's 
death,  were  Henry  Smith  and  Maria  Ann  Smith,  who 
had  long  ago  attained  21.  In  1815,  the  daughter 
married  Thomas  Hawley,  who  died  in  1828.  In  May 
1832  Mrs.  Hawley  took  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  the  Plamtiff,  who  w&s  her  Assignee, 
conceiving  that  she  was  entitled  to  a  Moiety  of  one 
Third  of  the  2,800 1.  Stock,  in  Reversion  expectant  on 
the  decease  of  her  Mother,  caused  her  Interest  to  be 
put  up  to  Auction.  It  was  described,  in  the  Particulars 
of  Sale,  as  ^'  All  the  vested  Right  and  Interest  of  the 
Insolvent,  under  the  Will  of  her  Grandfitther,  in  and  to 
the  Sum  of  933/.  65.  8  (i.  Three  per  Cent  Consolidated 
Bank  Annuities,  standing  in  tlie  names  of  respectable 
Trustees,  to  a  Moiety  of  which  the  Insolvent  will  be 
entitled  on  the  demise  of  her  Mother,  a  Lady  aged 
63  years."  The  Defendant,  who  was  the  Purchaser  at 
the  Auction,  having  refused  to  complete  his  Purchase 
on  the  ground  that  the  Insolvent's  Interest  was  mis- 
described  in  the  Particulars  and  that  the  PlaintiflF  could 
not  make  a  good  Title,  the  Bill  was  filed  to  compel  a 
Specific  Performance. 


Sir  E.  Sugden  and  Mr.  Girdlestone  Junior,  for  the 
Plaintiff: 

The  Will  gives  the  Property  to  the  Testator's  Widow 
for  life,  and,  after  her  death,  to  the  Sons  and  Daughter 
equally.      The  daughter  being  married,  her  Share  is 
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giTen  to  her  for  her  separate  use  during  her  life,  and, 
after  her  death,  it  is  to  be  equally  divided  between  such 
Children  as  she  should  hare  living  at  the  Testatar^s 
death ;  and  such  of  them  as  are  Sons  are  to  be  paid 
their  Shares  at  21,  and  such  of  them  as  are  Daughters, 
at  21  or  marriage,  provided  the  Daughter  should  be 
then  dead,  otherwise  her  Children's  Shares  are  not  to 
be  paid  to  them  until  her  death.  Provision  is  then 
made  for  the  maintenance  of  the  Children  if  the  Daughter 
should  die  before  any  of  them  should  attain  21,  or, 
being  Daughters,  before  they  should  attain  that  age  or 
be  married.  Then  follow  these  words :  ^*  If  my  said 
Daughter  has  no  Children  living  at  her  decease,  in  that 
case,  her  Share  is  to  be  equally  divided.  Share  and 
Share  alike,  between  and  among  such  of  my  Sons  as 
are  then  living  or  their  Issue/'  The  Testatot  meant 
that,  if  his  Daughter  should  die  and  leave  no  Child  who 
should  become  entitled  under  the  preceding  Trusts, 
then  her  Share  should  go  over;  but,  if  a  Child  attained 
21  (and  Mrs.  Hawley  has  long  since  attained  that  age), 
then  it  is  not  to  go  over. 


1833- 

» ^ 0 

Gibbons 
Langdom. 


The  rule  is,  to  presume  that  a  Legatee  is  to  have  an 
absolute  Interest  at  the  time  when  he  is  to  have  a  bene- 
ficial Interest.  The  Shares  are  to  be  paid  at  21,  and 
there  is  a  Provision  for  Maintenance.  The  Court  will 
mould  the  words  of  the  Will  so  that,  if  a  Child  does 
take  a  Share,  it  shall  not  be  deprived  of  it,  if  it  dies  in 
the  lifetime  of  the  Mother.    Schenck  v.  Legh  (a). 

Mr.  Knight  and  Mr.  Rogers,  for  the  Defendant  : 
A  Title  that  is  doubtful  merely,  is  not  to  be  forced 


(a)  9  Ves.  300. 

s  4 
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upon  a  Purchaser.  JervoUe  v.  The  Duke  of  NarthvmbeT" 
landifi).  The  Testator  directs  the  payment  of  the 
Shares  of  his  Daughter's  Children,  in  words  which 
would  not  affect  the  Testing  of  them.  He  then  goes  on 
to  say, ''  If  my  said  Daughter  has  no  Children  lining  at 
her  decease,  &c."  Can  it  be  said  that  no  two  judicial 
minds  can  differ  upon  the  Construction  of  this  Will? 
If  the  Court  is  not  prepared  to  say  so,  it  cannot  force 
the  Title  on  the  Purchaser. 


There  is  another  objection  which,  at  all  events,  is 
imanswerable.  It  is  assumed  that  Mrs.  Hawley  will, 
on  her  Mother's  death,  become  entitled  to  a  Moiety,  of 
one  Third  of  the  2,800/.  Stock.  That  Fund  is  divisible 
into  Thirds,  in  consequence  of  the  death  of  fVilliam 
Vernon:  but  Mrs.  Hawley  takes  no  Interest  in  the 
Share  which  WiOiam  Vernon  would  have  been  entitled 
to ;  for  the  accrued  Share  is  not  settled  in  the  same 
way  as  the  original  Shares,  but  is  vested,  absolutely,  in 
Mrs.  Smith  and  the  other  surviving  Children  of  the 
Testator. 

Sir  Edward  Sugden,  in  reply : 

The  Testator  intended  the  accruing  Share  to  be  held 
in  the  same  way  as  the  original  Shares.  He  says  that, 
if  any  of  his  Children  should  happen  to  die,  their  Shares 
shall  be  divided  amongst  his  other  Children.  He  meant 
that  if  any  one  of  his  Children  should  die,  the  Share  of 
that  Child  should  be  withdrawn  so  as  to  increase  the 
original  Shares,  and  that  it  should  go  as  part  of  the 
original  Fund.  The  Testator  has,  in  effect,  said  that  if 
any  one  of  his  Children  died,  the  Fund  should  be  divided 
in  Thirds. 


(h)  I  Jac.  &  Walk.  559. 
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The  Vice-chancellor: 

I  do  not  entertain  any  doubt  that,  under  the  Words 
of  thig  Willy  Mrs.  HawUy  has  an  absolute,  vested  Inte- 
rest in  a  Moiety  of  her  Mother's  original  Share.  The 
Direction  that,  at  the  decease  of  the  Testator's  Daugh- 
ter, her  Share  shall  be  equally  divided  amongst  such 
Children  as  she  should  have  Uving  at  his  decease  or 
bom  within  nine  Months  afler,  is  so  clear  as  not  to 
admit  of  any  doubt.  The  Testator  next  deals  with  the 
mode  of  applying  the  Shares  which  he  had  previously 
giren.  He  directs  that  such  of  the  Children  as  are 
Sods,  are  to  be  paid  their  Principal  Money  upon  their 
attaining  21,  and  that  such  of  them  as  are  Daughters, 
are  to  be  paid  their  Principal  Money  upon  their  attain- 
ing that  age  or  day  of  marriage,  provided  his  Daughter 
is  then  dead,  otherwise,  her  Children's  Shares  are  not  to 
be  paid  them  until  after  his  Daughter's  death.  The 
words  **  her  Children's  Share,"  must  mean  the  Share  of 
the  Children  who  are  to  take  under  the  previous  Gifl. 
He  then  directs  that,  if  his  Daughter  dies  before  any  of 
her  Children  attain  21,  or,  if  any  of  them  are  Daugh- 
ters, before  they  attain  that  age  or  day  of  marriage,  his 
Trustees  shall  apply  the  Interest  towards  such  Children's 
Education  and  Maintenance.  It  is  manifest  that,  here 
also,  he  means  such  Children  as  were  to  take  under  the 
prior  description.  Then  the  Bequest  over  is,  merely,  of 
that  whidi  was  before  given,  in  case  the  prior  Legatees 
did  not  take :  and,  if  there  had  been  nothing  more  in 
this  Case,  I  should  have  made  a  Decree  that  the  Pur- 
chaser should  take  the  Title. 


1833. 

Gibbons 

Lanodon. 


The  Testator,  however,  goes  on  to  say :  "  But,  if  any 
of  my  said  Sons  and  Daughter  should  happen  to  die 
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before  my  said  Wife,  and  without  leaving  any  Issue, 
such  Share  or  Shares  is  to  be  equally  divided  among  my 
other  Children;"  and  there  the  matter  rests;  so  that 
the  Share  of  William  Vemany  who  died  in  the  Ufetime  of 
the  Testator's  Widow,  is,  by  express  words,  given  to  the 
surviving  Sons  and  Daughter  absolutely ;  and  it  would 
be  nothing  but  conjecture  if  I  were  to  say  that  the  Tes- 
tator meant  his  Daughter  to  take  her  Share  with  the 
same  Limitations  over  to  her  Children  as  her  original 
Share  was  subject  to. 


I  am  of  Opinion,  therefore,  that  the  second  objection 
is  well  founded,  and  that  a  good  Title  cannot  be  made. 

Bill  dismissed. 


'833  2 

3d  July. 

' , ' 

Deed. 
Construction. 

By  a  Marriage 

Settlement,  Es* 

tates  were 

limited  to  the 

Wife  and  the 

Husband,  for      ^ 

their  lives,  with  in   consideration  thereof,   and   for  settling  a  compe- 

Rexnainder  to     ^^^  Jointure  on  Mary  Dovghty  and  making  provision 

body  of  the 

Husband  on  the  body  of  the  Wife,  and  their  HeirSf  and^  if  more 
Children  than  one,  equal/u  to  be  divided  among  them  as  Tenants 
in  Common ;  anil,  for  deuiult  of  such  Issue,  to  the  Wife  and  her 
Heirs.  Held  that  the  Husband  did  not  take  an  Estate  in  Tail 
Special,  but  for  life  only,  and  that  the  Children  took,  by  Pur- 
chase, as  Tenants  in  Common  in  Fee  in  remainder. 


NORTH  V.  MARTIN. 

OY  an  Indenture  dated  the  23d  of  November  1769, 
being  the  Settlement  made  previously  to  the  marriage 
of  Mary  Doughty  with  John  Mtmckf  after  reciting  the 
intended  marriage,  and  that  the  Lady  was  seised  in  Fee 
and  possessed  of  the  Freehold,  Copyhold  and  Lease- 
hold Estates  therein  mentioned,  it  was  witnessed  that. 


:^ 
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for  her,  out  of  her  own  Landfl  and  Tenements,  in  case 
ehe  survived  her  intended  Husband,  she  conveyed  the 
Freehold  Estates  to  T.  Brooke  in  Fee,  to  the  use,  after 
the  marriage,  of  /.  EJwick  for  life,  with  remabder  to 
the  use  of  Brooke  and  his  Heirs,  during  the  life  of 
Mary  Doughty*  in  Trust  to  preserve  the  contingent 
Uses  and  Estates  thereinafter  limited,  but  nevertheless 
to  permit  /.  JElwick  and  his  Assigns  to  receive  the  Rents 
during  his  life,  with  remainder  to  the  use  of  Mary 
Doughty f  for  her  life,  for  her  Jointure  and  in  lieu,  with 
the  Copyhold  Lands,  of  her  Thirds  and  Dower  out  of 
any  part  of  the  Real  Estate  of  J.  JElwick,  and,  after  the 
decease  of  the  Survivor  of  J.  JSbrick  and  Mary  Doughty, 
to  the  use  of  the  Heirs  of  the  body  of  J.  Mwick  on  the 
hody  of  Mary  Doughty  to  be  begotten  and  their  Heirs, 
and,  if  more  Children  than  one,  equally  to  be  divided 
among  them,  to  take  as  Tenants  in  Common  and  not 
Joint  Tenants,  and,. /or  default  of  such  Issue,  and  Mary 
should  survive  her  intended  Husband,  to  the  use  of 
Mary  and  her  Heirs  {or  ever,  but,  if  she  should  die 
before  J.  EluAch,  without  Issue,  then  to  the  use  of 
J.  Elwick  and  his  Heirs  for  ever,  and  with  full  power 
and  authority  for  Mary,  in  such  case,  either  by  Will  or 
Deed  in  writing,  to  charge  all  the  before- mentioned 
Premises  with  the  payment  of  100  /.  to  such  Person  or 
Persons,  in  such  manner  and  for  such  uses  as  she  should 
direct  and  appoint:  and  Mary  Doughty  covenanted, 
with  Brooke,  to  surrender  the  Copyhold  Estates  to  such 
and  the  like  uses,  intents  and  purposes  as  were  therein- 
before expressed  concemmg  the  Freehold  Estates,  and 
charged  and  chargeable,  with  the  Freehold  Estates,  as  the 
same  were  thereinbefore  charged,  and  to  be  in  further 


1833. 


North 
Martin. 


*  So  in  the  Settlement. 
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part  of  her  Jointure  and  in  fiiU  of  her  Dower :  and  she 
assigned  the  Leasehold  Estates  to  Brooke,  in  Trust  for 
the  uses  before  expressed  of  the  Freehold  and  Copy* 
hold  Estates  as  far  as  the  Law  allowed,  and  also  subject 
to  the  above  charge  with  the  Freehold  and  Copyhold 
Estates. 


The  marriage  took  effect;  and  J,  Elmck  survived 
his  Wife,  and  died  in  1810.  There  were  Ten  Children 
of  the  marriage,  all  of  whom  survived  their  Father. 

The  Bill  alleged  that  the  Children,  on  their  Father's 
death,  became  entitled  to  vested  Estates,  in  equal  un- 
divided parts,  as  Tenants  in  Common,  of  and  in  the 
Freehold,  Copyhold  and  Leasehold  Premises  comprised 
in  the  Settlement,  for  absolute  Estates  therein  according 
to  the  several  qualities  and  tenures  thereof,  and  that  the 
Children  were  admitted  to  the  Copyhold  Premises : 
that  the  Shares  of  the  Children  in  all  the  Estates,  had 
been  conveyed,  surrendered  and  assigned  to  the  Plain- 
tiff; and  the  Plaintiff  had  lately  contracted  to  sell  the 
Estates  to  the  Defendant,  who  refused  to  perform  the 
Contract,  alleging  that  the  Children  had  no  power, 
under  the  Settlement,  to  convey,  surrender  and  assign 
the  Estates,  by  reason  that  John  Elwick  and  ilfary,  his 
Wife,  took  an  Estate  Tail  therein,  and  that  the  same, 
upon  the  death  of  J.  Elwick^  vested  in  John  Elwick, 
the  eldest  Son  of  the  Marriage,  as  Tenant  or  Issue  in 
Tail  thereof,  and,  therefore,  the  Plaintiff  was  unable  to 
make  a  good  Title  thereto.  And  the  Bill  prayed  for  a 
Specific  Performance  of  the  Contract. 


The  Defendant  put  in  a  general  Demurrer* 
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The  Parties  having  agreed  that  the  question  should 
be  decided  by  the  Vice-chancellor : 

Mr.  Preston^  in  support  of  the  Demurrer,  said  that, 
by  the  Settlement,  an  Estate  in  Tail  Special  was  created 
in  favour  of  John  Elwick  the  Father :  that  the  general 
rule  was  that  the  words  "  Heirs  of  the  body,"  were  to 
be  taken  in  their  natural  sense,  unless  there  was  some- 
thing, in  the  context  of  the  Settlement,  which  rendered 
it  imperative  on  the  Court  to  read  them  in  some  other 
sense.  Wright  v.  Jesson  (a).  In  that  Case  the  word 
^' Children"  occurred.  Here  the  general  intent  requires 
that  the  words  *^  Heirs  of  the  body "  should  be  con- 
strued in  their  technical  sense ;  for,  if  those  words  were 
to  be  taken  to  mean  ''  Children,"  the  birth  of  a  Child 
would  defeat  the  Limitations  over  to  the  Wife  and  Hus-: 
baud,  and  would  prevent  the  Lady  from  making. a 
Provision  on  a  second  marriage.  If  the  Child  were  to 
die,  the  Estates  would  go  the  Heir  of  that  Child  ex 
forte  Patemi,  to  the  exclusion  of  the  Father  and  Mo- 
ther: and,  if  there  were  more  than  one  Child,  there 
would  be  no  cross  Remainders  between  them.  More- 
over, in  the  Limitation  over,  the  words,  ''  for  default  of 
such  Issue,"  are  used. 


1833. 


North 
Martin. 


There  are  various  Cases  in  which  there  has  been  a 
Gift  to  Heirs  of  the  body,  with  words  of  Limitation 
superadded^  and,  notwithstanding,  the  words  "  Heirs  of 
the  body,"  have  been  taken  in  their  technical  sense. 
Fraaklyn  v.  Lay  (i) ;  King  v.  BurcheU  (c) ;  Kinck  v. 
Ward  (jd) ;  Doe  v.  Harvey  («). 


(a)  sBligh,  I. 

(5)  Ibid.  59,  Note. 

(0  Amb.  379«  S.  C.  1  Eden,  424. 


(J)  2  Sim.  &  Stu.  409. 
( c)  4  Bam.  &  Cress.  6io^ 
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Mr.  O.  Anderdan,  in  support  of  the  Bill : 
The  constniction  of  words  in  Marriage  Settlements,  is 
Martin  different  from  what  it  is  in  other  instruments  where  the 
consideration  of  marriage  does  not  occur.  By  holding 
that  the  Children  take  as  Purchasers,  it  is  put  out  of  the 
Parent's  power  to  defeat  them.  In  Wright  v.  Jesson,  no 
words  of  Limitation  were  engrafted  on  the  words  "  Heirs 
of  the  body."  There  is  no  particular  force  in  those 
words,  where,  as  in  this  Case,  words  of  explanation 
are  added.  Hodgeson  v.  Bussey  (/) ;  Theebri4ge  v.  Kil- 
hvmeiff). 

The  Vice-Chancellor  : 

Here  there  are  all  the  elements  of  a  Case,  which  would 
call  upon  the  Court  to  decide  that  the  first  taker  took 
an  Estate  in  Tail  Special.  But  then  there  are  the 
words, ''  and  if  more  Children  than  one,"  which  must 
be  taken  to  be  interpretative  of  the  words,  **  Heirs  of 
the  body."  If  those  interpretative  words  had  not  been 
used,  the  Husband,  notwithstanding  the  superadded 
words  of  Limitation,  would  have  taken  an  Estate  in  Tail 
Special.  But  no  Case  has  been  cited,  nor  do  I  recol- 
^j^7>  ^^^  ^^Yt  ^  which  the  words,  **  Heirs  of  the  body," 
^T**^'  //^  ^*^®  ^^^^  ^^^d  *o  create  an  Estate  Tail,  where  those 
words  of  interpretation  have  been  used. 

If  the  interpretative  words  are  to  be  allowed  to  ope- 
rate, the  effect  of  the  argument  founded  on  the  Limi* 
tation  crver,  ^  for  default  of  such  Issue,"  will  be  done 
away ;  for  those  latter  words  must  be  construed  to  mean, 
"  for  default  of  such  Children." 

(/)  2  Atk.  89.  ig)  2  Vez.  333. 
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The  consequence  is  that  the  Demurrer  must  be  over- 
ruled ;  and  I  shall  declare  that  the  Children  of  the  mar- 
riage took,  by  Purchase,  Estates  in  Fee,  as  Tenants  in 
Common,  in  the  Freeholds  and  Copyholds,  and  the 
absolute  Interest  m  the  Leaseholds  (A). 

(fi)  See  Preston  on  Est.  359,  et  seq. 
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PRENTICE  V.  MENSAL. 

I  HIS  Suit  was  instituted  by  the  Infant  Children  of 
W,  Prentice,  deceased,  to  have  an  Account  taken  of  his 
Personal  Estate  possessed  by  the  Defendants,  Mensal 
and  Voie,  his  Executors. 

The  Defendants  employed  the  same  Solicitor  to  de- 
fend the  Suit  for  them.  In  taking  the  Accounts  directed 
by  the  Decree,  certain  payments  ivere  represented  to 
have  been  made  by  Vase^  separately ;  and  the  Mastery 
in  his  Report  dated  the  12th  of  December  1831,  gave 
Vote  credit  for  such  payments  accordingly.  On  the 
11th  of  January  1832,  the  Report  was  absolutely  con- 
finned.  In  May  1832,  Voee  became  Bankrupt.  Men- 
tal having  discovered,  on  examining  the  Schedules  to 
the  Report,  that  certain  payments  which  had  been  made 
by  him  and  Vose  jointly,  were  therein  stated  to  have 
been  made  by  Vose  separately,  presented  a  Petition 
pointing  out  the  Errors  in  the  Report,  and  statbg  that  the 
Order  for  confirming  it  absolutely,  had  been  made  with- 
out his  knowledge,  and  praying  that  that  Order  might 
be  discharged,  that  it  might  be  referred  back  to  the 


^833: 
8th  July. 

Report, 
Mistake, 

In  taking^  Ac- 
counts directed 
by  the  Decree, 
certain  Pay- 
ments which 
had  been  made 
by  A,  and  B, 
jointly,  were  re- 
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Master  to  have 
been  made  by 
B.  separately. 
After  the  Re- 
port had  been 
absolutely  con- 
finned,  and  B. 
had  become 
Bankrupt,  the 
Court,  on  the 
Petition  of  A. 
discharged  the 
Order  to  con- 
firm the  Report, 
and  referred  it 
back  to  the 
Master  to  re- 
view his  Report. 
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Master  to  re-take  the  AccountB,  or  to  reyiew  his  Report 
in  respect  of  the  particulars  therein  mentioned,  and  to 
make  a  further  corrected  Report. 

Sir  E.  Sugden  and  Mr.  fVrajff  in  support  of  the 
Petition. 


Mr.  Knight^  Mr.  Rolfe,  Mr.  HetheringUm  and  Mr. 
Rogers,  contri. 

The  Executors  put  in  their  Examination,  in  1830. 
In  1831,  the  Master  made  his  Report,  which  Mensal 
permitted  to  be  absolutely  confinned.  So  long  as  Vose 
was  solvent,  it  was  immaterial  to  Mensal  in  which  form 
the  payments  were  stated.  In  1832  Vose  became 
Bankrupt,  and  then  the  Report  is  objected  to.  The  in- 
tervening Bankruptcy  is  a  reason  for  not  correcting  the 
Errors.  Mensal  and  Vose  employed  the  same  Solicitor ; 
and  Mensal  may,  if  he  pleases,  bring  an  Action  against 
the  Solicitor.  The  Infant  Plaintiffs  ought  not  to  suffer 
fix)m  Vose's  Insolvency. 

The  Vice-Chancellor  discharged  the  Order  for  con- 
firming the  Report,  gave  leave  to  Mensal  to  carry  in 
objections  to  the  Report,  and  referred  it  back  to  the 
Master  to  review  his  Report,  and  to  carry  on  the  Ac- 
counts directed  by  the  Decree,  from  the  foot  of  the 
Report ;  and  ordered  Mensal  to  pay  the  Costs  of  the 
Application  and  of  the  Order  to  confirm  the  Report^ 
and  the  Costs  of  the  Day. 
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THE  ATTORNEY.GENERAL  v.  THE  MAYOR         aQd  July. 

OF  ROCHESTER.  '        ";      ' 

ys^^r-.  ^Jit.  Ckaniy. 

T\  Decree* 

DY  the  Will  of  Richard  Watts,  dated  in  1679,  and  by  

an  Indenture  of  the  26th  of  April,  in  the  36th  year  of  A  Testator  de- 
Queen  Elizabeth,  Estates  were  vested  in  the  Mayor  and  ^st^t^s  to  Tru8« 
Corporation  of  Rochester^  in  Trust  to  apply  the  Rents  tees,  inTrust  to 
in  providing  and  maintaining  an  Almshouse  within  the  jjgnta^or  the 
City  of  Rochester,  for  Six  Poor  Travellers,  being  no  com-  benefit  of  die 
mon  Rogues  or  Proctors,  to  lodge  in,  nightly,  and  also  in  ^^^J  °^  ^A^h^^^ 
providing  Flax,  Hemp,  Yam,  Wool,  and  other  necessary  Limits  and  l*re- 

8tuff,to  set  the  Poor  of  the  City  and  the  Precincts  and  cincts  thereof. 

.  The  Trustees 

Limits  thereof  to  work,  according  to  the  Purview  of  the  having  applied 

Statute  made,  in  the  18th  year  of  the  Reign  of  Queen  the  Uents  for 

Elizabethy  for  setting  the  Poor  to  work,  and  the  avoiding  ^^  benefit  of 

'                 o                                '                            =»  the  Poor  of  one 
of  Idleness,  and  for  the  further  Relief  of  such  as  should  only  of  the  Pa- 
be  poor  and  impotent.  "*^®*  ^^  *® 
'^                   '^  City,  an  In- 

The  Corporation  of  Rochester  having,  for  several  Jj^j  0^^^^^^ 
years,  applied  the  Rents  of  the  Estates,  after  providing  of  two  other  Pa- 
rishes, claiming 
to  participate  in  the  Charity,  and  a  Decree  was  made  in  1680, 
directing  that  the  Rents,  should,  for  ever  thereafter,  be  divided 
amongst  the  three  Parishes  in  certain  proportions.  In  1808  an 
Information  was  filed  on  behalf  of  a  fourth  Parish,  for  a  similar 
purpose;  and  that  Parish  was  decreed  to  be  entitled  to  a  Share  of 
the  Rents,  in  the  proportion  of  its  extent  and  population  to  the 
extent  and  population  of  tlie  three  other  Parishes ;  but  the  pro- 
portions, as  between  those  Parishes,  were  not  to  be  altered.  An 
Information  was  afterwards  filed  on  behalf  of  one  of  those  three 
Parishes,  claiming  an  increased  Share  of  the  Rents,  on  account  of 
its  population  having  increased  more  than  the  population  of  the 
other  Parishes^  But  the  Informaiion  was  dismissed,  the  Decree  of 
1680  being  final. 

Vol..  VI,  T 


274 


CASES  IN   CHTANCERY. 


1833. 

» » ' 

Atto&et* 
Geveral 

V. 

Matok  or 

£0CHE6TK]l« 


for  the  Charity  for  Travellers,  for  the  benefit  of  the  Poor 
of  the  Parish  of  St.  Nicholas  only,  within  the  City 
and  Liberties,  in  1673  an  Information  on  behalf  of  the 
Poor  of  theParishesof  St.Margaret  and  Strood,  was  filed 
against  the  Corporation,  for  the  purposeof  haying  aShare 
of  the  Rents  applied  for  the  relief  of  the  Poor  residing  in 
such  parts  of  those  Parishes  as  were  situate  within  the 
Limits,  liberties  or  Precincts  of  the  City :  and,  by  a 
Decree  made  by  Lord  Nottingham^  C.  in  1676,  it  was 
declared  that  those  parts  of  the  two  last-mentiixied  Pa- 
rishes that  were  within  the  Limits,  Liberties  or  Pre- 
cincts of  the  City,  ought  to  have  a  proportion  as  well  of 
the  Work  as  of  the  surplus  Rents  of  the  Estates,  after  pro- 
viding for  the  Travellers'  Charity,  according  to  the  then 
present  Revenue  and  future  improvement  thereof;  and 
certain  Referees  were  appointed  to  set  out  such  pro- 
portions*.   The  Referees,  accordingly,  by  their  Award 
dated  in  1680,  set  out  and  allowed,  to  the  Poor  of  St. 
Margarefs  within  the  Liberties,  Limits  and  Precincts 
of  the  City,  for  their  Share  of  the  Work  and  surplus 
Rents,  30  /.  a  year,  and  six  Thirtieth  Parts  of  any  future 
improvement  of  the  Rents;  and,  to  the  Poor  of  Strood 
within  the  same  Liberties,  Limits  and  Precmcts,  20 /. 
a  year,  and  four  Thirtieth  Parts  of  the  future  improve* 
ment  of  the  Rents ;  and  they  set  out  and  allowed,  the 
remaining  Twenty  Parts,  to  the  Corporation,  to  be  em- 
ployed by  them  for  the  relief  of  the  Poor  Travellers  and 
of  the  Poor  of  St.  Nicholas;  and  they  directed  that,  in 
case  of  future  diminutbn  of  the  Rents,  there  should  be 
a  proportionate  abatement  out  of  the  Shares  allowed  to 
St.  Margaret^s  and  Strood. 

In  1680  the  Award  was  confirmed,  and  it  was  ordered 
that  the  Poor  of  those  parts  of  St.  Margaret' a  and 
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Strood  that  were  within  the  Limits,  Liberties  and  Pre- 
cincts of  the  City  of  Rochester,  should,  far  ever  there" 
after,  have  a  Share  and  Proportion,  as  well  of  the  work 
as  of  the  surplus  Rents  of  the  Charity  Estates,  accord- 
ing to  the  then  Revenue  thereof,  and,  thereafter,  according 
to  such  improvement  as  should,  at  any  time  thereafter, 
be  made  thereof,  in  euch  manner  and  proportion  as  by 
the  Award  was  appointed. 


1833- 

* V ' 

Attorkey- 

OEirERAl. 

Mayor  of 
Rochester. 


In  1808,  an  Information  was  filed  at  the  relation  of 
the  Parish  Officers  of  Chatham,  claiming  to  be  entitled 
to  participate  in  the  Charity,  on  the  ground  that  part  of 
that  Parish  was  within  the  Liberties  and  Precincts  of 
Rochester.  By  a  Decree  made  in  1810,  by  Sir  W.  Grant, 
M.  R.,  it  was  referred  to  the  Master  to  inquire  whether 
any  and  what  part  of  the  Parish  of  Chatham,  was 
within  the  City  of  Rochester,  or  the  Liberties,  Limits 
and  Precincts  thereof;  and  whether  there  were  any 
other  Parishes  or  parts  of  Parishes  within  the  same, 
besides  Chatham,  St.  Nicholas's,  St  Margarefs  and 
Strood.  The  Master  reported  that  a  certain  portion  of 
the  Parish  of  Chatham  was  within  the  Liberties,  Limits 
and  Precincts  of  Rochester,  but  that  there  were  no 
other  Parishes  or  parts  of  Parishes  within  the  same 
besides  Chatham  and  the  three  other  Parishes.  The 
Report  havii^  been  confirmed,  the  Court  declared,  in 
1812,  that  the  Parish  of  Chatham  was  entitled,  from 
the  filing  of  the  Information,  to  participate,  in  the  Cha- 
rities established  by  the  Will  and  the  Deed,  with  the 
City  of  Rochester  and  the  other  Parishes  within  that 
City  and  the  liberties,  Limits  and  Precincts  thereof, 
in  the  proportion  that  the  extent  and  population  of  that 
part  of  tlie  Parish  of  Chatham  which  was  within  the 
City  and  the  Liberties,  Limits  and  Precincts  thereof, 
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GENERAL 

V. 

Mayor  of 
Rochester. 


bore  to  the  other  Parishes  or  parts  of  Parishes  also 
within  the  same :  and  it  was  referred  to  the  Master  to 
ascertain  what  proportion  of  the  Rents  of  the  Charity 
Estates  ought  to  be  applied  for  the  benefit  of  Chatham ; 
but,  in  making  such  apportionment,  the  Master  was  to 
consider  the  Decree  of  1076  and  the  Award,  as  ascer- 
taining and  establishing  the  proportions  as  between  the 
Parishes  of  St.  Margaret  and  Strood  and  the  City  of 
Rochester  and  St.  Nicholas  a>s  between  each  other ;  but 
this  was  to  be  without  prejudice  to  any  application,  on 
behalf  of  the  City  and  the  Inhabitants  of  either  of  the 
Parishes  of  St.  Nicholas,  St.  Margaret  and  Strood,  to- 
vary  such  proportions. 


The  Master  having  made  his  Report,  the  Court,  in 
1822,  ordered  the  Rents  to  be  divided  into  thirty-two 
parts,  and  two  of  such  parts  to  be  paid  to  Chatham,  six 
to  St.  Margaret's,  four  to  Strood,  and  the  remainder  to 
the  Corporation,  for  the  support  of  the  Travellers'  Cha- 
rity and  for  the  reHef  of  the  Poor  of  St.  Nicholas. 

When  the  Award  was  made,the  Parish  otSt.  Nicholas 
contained  a  larger  population  than  St.  Margaret^  but,, 
since  that  time,  the  population  of  the  latter  had  (as  it 
was  alleged)  increased  in  a  greater  ratio  than  the  popu- 
lation of  any  of  the  other  Parishes,  and  the  inhabitants 
of  that  part  of  it  which  is  within  the  Liberties  of  the 
City,  had  become  more  numerous,  by  upwards  of  2,000, 
than  the  inhabitants  of  St.  Nicholas,  whilst  the  expense 
of  the  Travellers'  Charity  had  increased  in  a  very  trifling 
degree,  and  did  not  exceed  120  /.  per  annum. 


The  Rents  of  the  Charity  Estates  having  also  greatly 
increased  since  the  making  of  the  Award,  an  Infor- 
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mation  was  filed  in  1820,  at  the  relation  of  the  Parish 
OflScers  of  St.  Margaret's,  praying  that  a  new  Apportion- 
ment of  the  Rents  of  the  Charity  Estates,  might  be  made, 
and  that  a  fixed  annual  Sum,  or  else  a  fixed  proportion 
of  the  Rents  might  be  allowed  for  the  maintenance  of 
the  Travellers'  Charity,  and  that  the  Residue  might  be 
divided  among  the  Parishes  of  St.  Margaret,  St.  iVt- 
cholaSf  Strood  and  Chatham,  in  proportion  to  the  present 
population  of  St.  Nicholas,  and  of  such  parts  of  the 
other  Parishes  as  were  within  the  Liberties  of  JRo- 
Chester. 


* V ' 

Attorney- 

OSNBRAL 

V. 

Mayor  of 

R0CllBST£lt. 


The  Attorney-general,  Mr.  Knight  and  Mr.  Long- 
ley,  for  the  Relators : 

All  the  Poor  of  the  City  of  Rochester  were  the  ob- 
jects of  the  Founder's  bounty.  No  Parish  is  mentioned 
either  in  the  Will  or  in  the  Deed  of  the  35th  of 
Elizabeth. 


We  do  not  ask  anything  that  militates  against  the 
Decree  of  1680.  The  Court,  when  it  made  that  Decree, 
meant  to  make  an  equal  distribution  of  the  Rents 
amongst  the  Poor  of  Rochester.  As  the  population  of 
St.  Margaret's  has  greatly  increased,  an  unequal  dis- 
tribution will  take  place,  if  no  alteration  is  made  in  the 
proportion  of  the  Rents  allotted  to  that  Parish.  Under 
the  Decree  of  1680,  the  Poor  of  St.  Margaret's  were 
entitled  to  six  Thirtieth  parts  of  the  Rents ;  but,  by  the 
Decree  of  1822,  their  Share  was  reduced  to  six  Thirty- 
second  parts.  Those  two  Decrees  cannot  stand  together. 
The  Decree  of  1812  was  made,  expressly,  without  pre- 
judice to  any  Application,  on  behalf  of  the  City  and  the 
Inhabitants  of  any  of  the  Parishes,  to  vary  the  Propor- 
tions. 
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* V * 

Attornbt- 

GENERAL 

Mayor  or 
Rochester. 


Sir  E.  Sugdmj  Mr.  Pepys  and  Mr.  Chtng^  for  the 
Mayor  and  Corporation: 

Your  Honor  has  no  jurisdiction  to  alter  the  Decree 
of  1680.  The  time  has  elapsed  within  which  a  Decree 
of  this  Court  can  be  altered.  Why  is  not  that  Decree 
to  be  final,  as  it  would  have  been  if  it  had  been 
made  in  a  Suit  between  individuals  ?  It  contemplates 
and  provides  for  an  increase  as  well  as  a  diminution  of 
the  Rents;  and  it  expressly  orders  that  the  Poor  of 
those  parts  of  St.  MargareVs  and  Strood  that  are  within 
the  Liberties  of  Rochester ^  shall,  for  ever  thereafter, 
have  a  share  of  the  Charity,  according  to  the  then 
Revenue  thereof,  and,  thereafter,  according  to  such  im- 
provement as  should,  at  any  time  thereafter,  be  made 
thereof,  in  such  manner  and  proportion  as  by  the  Award 
was  appointed^  The  proportions  in  which  the  Rents 
were  ordered,  by  the  Decree  of  1680,  to  be  divided 
amongst  the  parishes  of  St.  Margaret%  St.  Nicholas 
and  Strood,  remained  unaltered  by  the  Decree  of 
1822. 


The  Vice-chancellor  j 
This  is  a  very  simple  Case. 


At  the  time  when  Lord  Nottingham's  Decree  was 
made,  it  was  not  known  that  any  Parish,  except  St. 
Nicholas's,  St.  Margaret's  and  Strood,  was  within  the 
City  and  Liberties  of  Rochester;  and  it  is  clear,  from 
the  language  of  that  Decree,  that  it  was  intended  to 
bind  the  right  as  between  those  Parishes.  After  the 
great  lapse  of  time  since  that  Decree  was  pronounced, 
there  is  no  authority  in  the  Court  of  Chancery  to 
alter  it. 
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Sr  W.  Grami,  when  he  made  the  Decree  of  IBIO, 
did  not  infringe  on  the  tpirit  of  Loid  N^Umgham^^ 
Decree,  but  acted  on  it*  He  directed  the  Master  to 
inquire  whether  any  and  what  part  of  the  Parish  of 
Chatiiamj  was  within  the  City  or  Liberties  of  jRoche$ter^ 
and  whether  there  were  any  other  Parishes  or  parts  of 
Parishes,  within  the  City  or  liberties.  It  is  clear, 
therefore,  he  meant  (consistently  with  what  Lord  Not^ 
Hngham  had  decreed)  if  there  were  any  such  other 
Parishes  or  parts  of  Parishes,  to  allow  them  to  partici- 
pate in  the  benefits  of  the  Charity.  The  Master  having 
found  that  part  of  the  Parish  of  Chatham  was  within 
the  Liberties  of  the  City,  the  Master  of  the  BoUs,  by 
the  Decree  of  1812,  declared  that  the  Parish  of  Chatham 
was  entitled  to  participate  in  the  Charity,  in  the  pro- 
portion that  the  extent  and  population  of  that  part  of  it 
which  was  within  the  Liberties  of  the  City,  bore  to  the 
other  parishes.  Sir  Wm.  Orant,  therefore,  merely  de- 
clared what  would  have  been  declared  by  Lord  Not'- 
tingham  in  1676,  if  it  had  been  known,  at  that  time, 
that  part  of  the  Paiish  of  Chatham  was  within  the 
Liberties  of  the  City :  and  all  that  his  Honor  did,  was 
to  direct  the  Master  to  ascertain  what  proportion  of  the 
Rents  ought  to  be  applied  for  the  benefit  of  the  Parish 
of  Chatham,  leaving  the  other  Parishes  to  divide  what 
vras  not  taken  from  them,  in  the  same  proportions  as 
they  had  before  divided  the  whole.  Consequently,  the 
Decree  of  the  Master  of  Rolls  was  in  affirmance  of 
Lord  Nottingham*^  Decree. 


Attornxt- 

OSNXBAL 

Matou  of 

ROGHBSTBa. 


It  was  not  necessary  for  Sir  W.  Grant  to  decide 
whether  there  should  be  any  variation  in  the  proportions, 
with  re.spect  to  the  remaining  Parishes.  The  inhabitants 
of  St^  Margaret's,  however,  carefully  abstained   from 
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* V ' 

Attorney- 
general 

•v. 

Mayor  op 

Rochester. 


making  any  application  to  vary  the  proportions ;  and, 
in  my  opinion,  no  Judge  in  this  Court  had  power  to  vary 
the  proportions. 

It  must  have  been  foreseen  that  the  relative  popu- 
lations of  the  Parishes  would  vary;  and  therefore.  Lord 
Nottingham  declared,  for  the  sake  of  convenience,  that 
the  proportions  should,  for  ever  thereafter  remain  as 
specified  by  the  Award.  Summwn  Jus  would  indeed  be 
summa  injuria,  if,  at  the  end  of  every  five  years,  a  firesh 
Information  should  be  filed,  and  the  Master  be  directed 
to  compute  the  number  of  Paupers  in  each  Parish. 

I  admit  that,  to  a  certain  extent,  the  Testator's  in- 
tention was  violated  by  Lord  Nottingham's  Decree; 
but  it  has  been  long  acted  upon.  What  is  now  asked 
is  to  depart  from  the  spirit  of  that  Decree,  and  there- 
fore this  Information  must  be  dismissed  with  Costs. 
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TAYLOR  v.  TABRUM. 


1833: 
24th  July. 


The  Testator  in  this  Cause,  devised  a  Mill  and  other       Plaintiff. 

Premises  to  the  Defendants,  Hart  and  Tabrumy  in  Trust  

to  sell  the  same  as  soon  as  conveniently  might  be  after  a  Bill  was  filed 

his  death.  a^nsttwo 

Trustees,  alleg- 
ing that  one  of 
The  Testator  died  in  1818.    At  that  time  the  Mill  them  only  had 
was  let  on  a  Lease  (which  expired  at  Michaelmas  1823),  Xru8te*°and^ 
at  the  Rent  of  400  Z.  fer  annum.    Soon  after  the  Tes-  seeking  to 

tator's  death,  the  Trustees  caused  the  Property  to  be  charge  that 

'  ,  ,        i.j/.      •       Trustee  only 

put  up  to  Auction,  and  6,000/.  were  then  bid  for  it;  with  a  Breach 

but  it  was  not  then  sold,  as  one  of  the  Parties  interested  of  Trust.    The 

in  the  proceeds  of  the  Sale,  desired  that  it  might  not  ^IS^AnswCT, 

be  sold  for  less  than  7,000  Z.     A  few  days  after  the  admitted  that 

Auction,  the  Trustees  were  offered  6,600/.  for  Uie  Pro-  *^^^?^  ^^* 

perty,  but  they  declined  the  offer ;  and,  in  1823  they  Trusts.    The 

sold  it  for  3,600/.  Plaintiffs,  how- 

ever, did  not 
amend  their 
The  Bill  alleged  that  Hart  had  not  acted  in  the  Bill.    Held, 

execution  of  the  Trusts  of  the  Will,  and  prayed  that  that  they  were 

.  .       nevertheless 
Tohrum  alone  might  be  charged  with  the  Loss  arising  entitled  to 

on  the  Sale.     Hart  and  Tahmm  put  in  a  joint  Answer,  cliarge  both  the 

Trustees  with 
admitting  that  they  had  jointly  acted  in  the  execution  ^^  Loss  occa- 

of  the  Trusts  and  in  the  Sale  of  the  Mill  and  Premises,  sioned  by  the 

Breach  of 
Trust. 
Trustees*  Costs. — ^Trustees,  who  were  directed  to  sell  an  Estate 
as  soon  as  conveniently  might  be  after  their  Testator's  death, 
refused,  by  the  desire  of  one  of  the  Parties  interested,  an  offer  of 
6,600/.  for  the  Estate;  but  they  afterwards  sold  it  for  3,600/. 
The  Court  charged  them  with  the  Loss,  but  gave  them  their 
Costs,  as  their  conduct  had  not  been  wilful  or  perverse. 
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The  Plaintifis,  however,  did  not  amoid  their  Bill ;  and, 
on  the  hearing  of  the  Cause,  c»ie  question  was  whether 
they  were  entitled  to  chaige  Hart  as  well  as  Tabrtm 
with  the  difference  between  0,600/.  and  3,600/.,  not- 
withstanding the  Bill  remained  unaltered. 

The  Vlce-ChancellcTf  on  the  authority  of  Atitoood  ▼. 
(a),  held  that  the  Plaintiffs  were  entitled  to 


charge  both  the  Trustees  with  the  difference,  although 
it  would  have  been  more  proper  if  they  had  amended 
their  BiU. 


With  respect  to  the  Costs  of  the  Trustees,  His  Honor 
said  that,  though  there  had  been  some  misconduct  in 
the  Trustees,  it  had  not  been  wilful  or  perverse,  and 
therefore,  they  ought  to  have  their  Costs  (&)• 

Sir  E.  Sugden  and  Mr.  Wheaiky  appeared  for  the 
Plaintiffs,  and,  Sir  C.  IVethereU,  Mr.  Knight,  Mr.  Bar- 
bar  and  Mr.  Parker,  for  the  Defendants. 

(a)  1  Rum.  353.  z-^^/f'^f'- 
(jk)  See  Tcbbs  v.  Carpentery  1  Madd.  sgo. 
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■V- 


Un  this  Cause  coming  on  for  Farther  Directions,  a     „^^^^ 

married  Lady,  who  was  entitled  to  some  of  the  Funds  

in  the  Cause,  attended  to  consent  to  waive  her  Equity  An  Order  fbr 

to  a  Settlement;  and  it  was  said  that  her  consent  might  522^4^* 

be  then  taken,  and  the  Order  for  payment  of  the  Funds  Money  to 

to  her  Husband,  be  made  part  of  the  Order  on  Further  wWch  his  Wife 

Directions,  there  being  the  usual  Affidavit  that  no  Set-  ^^  |^  kneited 

dement  had  been  executed.  in  the  O^r 

on  Further 
Directions,  but 
But  the  Vice-Chancettor,  after  consulting  the  Regis-  must  be  ob« 

trar,  said  that  the  Order  for  payment  of  die  Funds  to  tained  hyVe-' 

the  Husband,  could  not  be  included  in  the  Order  on  ^j,^  Wife  con? 

Farther  Directions^  but  must  be  obtained  by  Petition, 

His  Honor.^  however,  said  that  he  would  take  the 

Lady's  consent  d€  bene  use. 
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127th,  nyth  & 
30th  July. 
'         -/        * 

PuUic  Policy. 


HARMER  V.  WESTMACOTT. 

In  1827,  W.  D.  Richards  J  who  was  the  original  Pro- 
prietor of  The  Age  Newspaper,  being  confined  in  the 
King's  Bench  Prison,  and  thinking  it  expedient  tliat  the 
name  of  the  Proprietor  should  be  changed,  prevailed  on 


A.  the  Pro- 
prietor of  a  .  «     .  . 

New6pap^,pre-  g^  Bowden.  who  was  a  journeyman  printer  on  the  Esta- 

vailed  on  J?,  to  , ,.  ,  „        ,../..  ,  , 

make  and  de-  blishment,  to  allow  hunself  to  be  represented  to  the 

liver  to  the  Public  as  the  Proprietor  of  the  Paper,  and  to  make  and 
Affidai^^  that"*  deliver  an  AflBidavit  to  the  same  effect,  to  the  Corn- 
he,  B^  was  the  missioners  of  Stamps  (a).  Afterwards  Bowden,  with 
Richards's  privity,  agreed  to  sell  a  Moiety  of  the  Paper 


Proprietor  of 
the  Paper. 
B.  afterwards 
agreed  to  sell 
the  Paper  to  D, 
A.  having  be- 
come insolvent, 
his  Assignees 
filed  a  Bill  to 
set  aside  the 
Sale  for  Fraud. 


(a)  The  38  Geo.  3,  c.  78,  enacts,  That  no  Person  shall  print 
or  publish  any  Newspaper  until  an  Affidavit  or  Affidavits 
made  and  signed  as  after-mentioned,  shall  be  delivered  to 
the  Commissioners  of  Stamps,  s.  i.  That  such  Affidavit  or 
Adidavits  shall  specify  the  real  and  true  Names,  Additions, 
Descriptions,  and  Places  of  Abode  of  all  Persons  who  are 
intended  to  be  the  Printers  and  Publishers  of  the  Newspaper, 


Held,  that  as  B^  and  of  all  the  Proprietors  of  the  same,  if  the  number  of  such 


had  at  A.*b  in 
stance,  violated 
the  38  Geo.  3, 
c.  78,  which 
requires  the 
true  Namcis 
of  the  Proprie- 
tors of  News- 
papers to  be 
mserted  in  the 
Affidavit,  his 
Assignees  were 
not  entitled  to 
the  Relief  asked. 


.'^ 


Proprietors,  exclusive  of  the  Printer  and-*  Publisher,  does 
not  exceed  two:  and  in  case  the  same  shall  exceed  such 
number,  then  of  two  of  such  Proprietors,  exclusive  of  the 
Printer  and  Publisher,  and  also  the  Amount  of  the  propor- 
tional Shares  of  such  Proprietors  in  the  Property  of  the 
Newspaper,  and  likewise  the  true  Description  of  tlie  Build- 
ing wherein  such  Paper  is  intended  to  be  printed,  and  like- 
wise the  Title  of  such  Paper,  s.  2.  That,  where  the  number 
of  such  Proprietors  exceeds  two,  the  Names  of  two  Proprie- 
tors, the  Amount  of  each  of  whose  proportional  Shares  in  the 
Property  of  the  Newspaper  shall  not  be  less  than  the  propor- 
tional Share  of  any  other  Proprietor,  shall  be  specified  in  such 
Affidavit  or  Affidavits,  s.  3.  That  an  Affidavit  or  Affidavits 
of  the  like  import  shall  be  made,  signed  and  given  in  like 
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to  the  Defendant  Westmacott;  and,  subsequently,  he 
agreed  to  sell  the  other  Moiety  to  him. 

manner,  as  often  as  any  of  the  Printers,  Publishers  or  Proprie- 
tors shall  be  changed  ,or  shall  change  their  places  of  Abode 
or  their  Printing  House,  Place  or  Office,  and  as  often  as  the 
Title  of  the  Paper  shall  be  changed,  s.  4.  That  if  any  Person 
shall  knowingly  and  wilfully  print  or  publish,  or  sell  or 
deliver  out  any  Newspaper,  such  Affidavit  or  Affidavits  not 
having  been  duly  signed,  sworn  and  delivered,  such  Person 
shall  forfeit  100^,  s.  7.  That  if  any  Person  making  the 
Affidavit  or  Affidavits  required  by  the  Act,  shall  knowingly 
and  wilfully  insert  therein  the  Name  or  Names,  Addition  or 
Additions,  Place  or  Places  of  Abode  of  any  Person  as  Pro- 
prietor, Printer  or  Publisher  of  any  Newspaper,  who  is  not 
a  Proprietor,  Printer  or  Publisher  thereof,  or  shall  omit  to 
mention  therein  the  Name  or  Names,  Addition  or  Additions 
and  Place  or  Places  of  Abode  of  any  of  the  Proprietors, 
Printers  r  Publishers  thereof,  contrary  to  the  true  meaning 
of  the  Act,  such  Person  shall  be  liable  to  the  Pains  and 
Penalties  for  wilful  and  corrupt  Perjury,  s.  8.  That  the 
Printer  or  Publisher  shall  deliver  to  the  Commissioners  of 
Stamps,  to  be  kept  by  them,  a  Copy  of  every  Newspaper 
printed  or  published  by  him,  signed  by  him,  with  his  Name 
and  Place  of  Abode,  under  a  Penalty  of  100/.;  and  such 
Newspaper  shall,'  on  application  made  by  any  Person  for 
that  purpose,  to  the  Commissioners,  be  produced  in  Evidence 
in  any  Proceeding  civil  or  criminal,  s.  17.  That  no  Person 
other  than  a  Commissioner  or  other  Officer  of  the  Stamp- 
office,  shall  supply  any  Person  with  Paper  stamped  for  print- 
ing Newspapers,  until  the  Persons  supplying  shall  have  given 
Security  to  deliver  to  the  Commissioners  an  Account  of  the 
stamped  Paper  supplied,  and  to  whom  by  Name;  and  that> 
he  will  not  supply  the  same  to  any  Printer,  Publisher  or 
Proprietor,  not  having  a  Certificate  signed  by  such  Commis-. 
sbners  or  Officer,  purporting  that  the  Security  required  by 
Law  has  been  given  by  the  Printer  or  Proprietor  of  the  News-. 
paper,  s.  26.  That  every  Person  concerned  in  the  printing 
or  publishing   of  Newspapers  not  duly  stamped,  ^all  be; 
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1833.  Rieiartb  having  taken  the  Benefit  of  the  Insolveiit 

Debtors'  Act,  the  Bill  in  this  Cause  was  filed  by  hie 
Assignees,  for  the  purpose  of  setting  aside  the  Sales, 
WestxIcott.  ^Q  ^^  ground  that  the  first  Sale  was  made  fraudulently, 
and  for  an  inadequate  Consideration,  and  that  the 
second  was  void,  Bowden  having  no  interest  in  the 
Paper^  nor  any  authority  from  Richards,  to  enter  into 
the  Contract 

The  principal  ground  of  Defence  was  that  Richards 
had  suborned  Bowden  to  commit  Perjury,  and,  there- 
fore, his  Assignees  were  not  entitled  to  the  Relief  asked. 

Sir  E.  Sugden  Mr.  Knight  and  Mr.  Eldertan,  for  the 
Plaintiffs,  said :  First,  that  Westmacottf  when  he  dealt 
with  Bowden,  knew  that  Richards  was  the  Proprietor  of 
the  Paper  and  that  Bowden*s  Affidavit  was  false,  and, 
therefore,  he  was  a  Party  to  the  Crime,  and  could  not 
take  advantage  of  it :  Secondly,  that  Bowden^s  Name  was 
used  as  a  Trustee  for  Richards ;  that  the  Public  had  no- 
thing to  do  with  the  beneficial  Ownership  of  a  News- 
paper, as  they  were  only  concerned  in  having  a  Person 
who  might  be  amenable  to  the  Law  for  any  slan- 
derous or  libellous  Matter  that  might  appear  in  the 
Publication. 

a  Debtor  to  His  Mqesty  for  the  Sum  which  would  ha?e 
accrued  if  the  same  had  been  so  stanqied,  ••  97.  That  if 
any  Person  shall  file  a  Bin  for  the  Discovery  of  any  Penons 
concerned  in  tbe  Proper^  of,  or  as  Printers,  Editors  or  Pab- 
lidieis  c^aay  Newq»per,  in  order  to  enable  him  or  them  move 
elfecCmUy  to  bring  or  carry  on  any  Suit  or  Action  for  Da« 
mi^cs  sustained  by  reason  of  any  slanderous  or  libeUous 
matter  contained  in  such  Newspaper,  the  Defendants  shall 
.not  plead  or  demur  to  the  Btll,  but  shall  make  the  Disco- 
veqr,  s.  aS, 
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[The  Vice-Chancellor : — By  what  act  or  proceeding 
did  JBawdem  become  a  Trustee  for  Richards  ?  How  did 
the  property  in  the  Newspaper  pass  from  Richards  to 
BowdcM?  Copyright  cannot  pass  without  an  assign- 
ment by  Deed.] 

This  is  a  question  of  a  Share  in  a  Trade,  and  not  of 
Cop3fright. 

[The  Vtce-Chancellar :— You  ask,  by  your  Bill,  that 
the  Defendant  may  be  declared  a  Trustee  of  the  Copy- 
right of  the  Newspaper.] 

That  is  an  inaccurate  expression.  The  Property  in 
the  Paper  passed,  from  Richards,  to  Bawden,  by  a 
verbal  arrangement.  The  Provisions  of  the  Act  of  Par- 
liament were  made  for  the  benefit  of  the  Revenue 
merely.  It  is  not  against  Public  Policy  to  hold  that 
a  Person,  whose  name  does  not  appear  at  the  Stamp- 
office,  is  interested  in  a  Newspaper.  If  there  are  more 
than  two  Proprietors,  the  second  Section  requires  the 
Names  of  two  of  them  only  to  be  specified  in  the  Affi- 
davit. The  28th  Section,  which  compels  Defendants  to 
Bills  of  Discovery  filed  by  Persons  suing  for  Damages, 
to  disclose  the  Names  of  all  the  Persons  connected  with 
the  Newspaper,  shows,  beyond  all  doubt,  that  no 
question  of  Public  Policy  is  involved,  and  that  all  the 
other  provisions  of  the  Act  are  mere  fiscal  regulations. 

Sidkards  was  no  party  to  the  second  Sale:  that  was 
a  case  of  mere  Fraud. 

The  Attometf^eneral,  Mr.  Pepys  and  Mr.  jBaco», 
for  the  Defendant : 

Jt  is  a  principle  of  great  importance  in  the  admims- 
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'833*  tration  of  Justice,  to  discourage  Perjury  and  Subor- 

nation  of  Perjury.  The  Contract  was  a  Contract 
between  Bowden  and  We&tmacott.  Richards  was  present. 
Westmacott.  ^^  never  told  Bowden  not  to  sell,  or  Westmacott  not 
to  buy ;  but  he  entered  into  an  agreement  with  West'' 
macott,  to  supply  certain  articles  for  the  Paper,  for 
which  Westmacott  was  to  pay  him  three  guineas  a  week. 
The  Bill  states  that  Richards  was  the  Proprietor  of  the 
Paper ;  not  a  word  is  said  about  Bowden  being  a  Trustee 
for  him.  The  Provisions  of  the  Act  are  not  mere  fis- 
cal regulations.  The  object  of  the  second  Section  is 
that  the  Public  may  know  who  are  the  Persons  who 
have  the  greatest  interest  in  the  Paper.  The  aSth 
Section  gives  the  Public  a  still  greater  benefit,  by 
extending  the  remedy  against  all  the  Persons  in  any  way 
connected  with  the  Paper.  If  the  requisites  of  the  Act 
were  not  complied  with,  there  is  an  end  of  the  Plaintiffs 
Case. 

Bowden  committed  Perjury  at  Richards^ s  instance. 
Richards  took  his  own  Affidavit  off*  the  files  of  the 
Stamp-office,  to  enable  Bowden  to  put  his  Affidavit  on 
the  files.  lUchards,  therefore,  was  guilty  of  Subor- 
nation 01  Perjury ;  and  this  Court  will  not  grant  to  his 
Assignees  the  relief  they  ask.  Bensley  v.  BiffnoId(b); 
Marchant  v.  Evans  (c);  Stephens  v.  Robinson  (cf). 

Sir  E.  Sugden,  in  reply  : 

The  Defendant's  Counsel  have  endeavoured  to  construe 
the  Act  as  if  it  deprived  the  Proprietor  of  his.  Property 
in  the  Newspaper.  The  Act  does  not  destroy  the  Title 
of  the  Proprietor  because  his  Name  does  not  appear  at 

(b)  8  Taunt.  142.  (c)  5  Bam.  &  Aid.  335. 

(d)  2  Cromp.  &  Jervis,  209, 
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the  Stamp-office.     No  Act  of  Parliament  can  take  away  1833. 

a  Man's  Property,  except  by  express  words.  The  Cases 
cited  show  that»  if  the  Printer  or  Proprietor  of  a  News- 
paper  omit  to  do  something  required  by  the  Act,  he  Westmacott. 
cannot  recover  from  a  third  Person;  but  there  is  no 
Case  that  decides  that  he  cannot  maintain  his  Title  to 
the  Newspaper  itself.  Penalties  are  imposed  for  omitting 
to  do  what  the  Act  requires.  The  Act,  therefore^  pro- 
vides its  own  Remedies,  and  this  Court  has  no  right  to 
go  beyond  those  Provisions.  The  concealment  of  the 
Proprietor's  Name,  cannot  operate  to  any  extent,  as  the 
Bill  of  Discovery  will  prevent  it. 

In  many  cases,  the  Assignees  may  recover  Property 
which  a  Bankrupt  or  an  Insolvent  cannot.  Thus,  in 
cases  of  fraudulent  preference,  the  Assignees  may  call 
back  the  Property,  though  the  Bankrupt  himself  cannot. 

The  Vice-chancellor,  after  observing  on  the  Evi- 
dence in  the  Cause,  and  on  the  mode  in  which  Property 
in  a  Newspaper  might  be  acquired,  proceeded  thus : 

The  Policy  of  the  Law  having  made  it  necessary 
that  certain  Acts  should  be  done  by  the  Printers  and 
Publishers  of  Newspapers,  the  Act  of  the  38  Geo.  3, 
c.  78,  was  passed,  which  recites  that  it  is  expedient  that 
Regulations  should  be  provided  touching  Publications  of 
the  nature  after-mentioned ;  and  then  it  enacts,  kc*  [His 
Honor  here  read  the  Sections  of  the  Act  which  had 
been  referred  to  in  the  course  of  the  Argument]  My 
Opinion  is  that  these  are  not  mere  Fiscal  Regu- 
lations, but  that  the  object  of  the  Legislature  was  to 
make  it  certain  who  the  Persons  are  who  publish  matter 

Vol.  VL  u 
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1833.         that  affects  either  the  character  of  private  individuals, 

or  the  security  of  the  Government 
Haemeb 

Westmacott.  '^  *^*®  Case,  at  the  time  when  Westmacott  purchased, 
there  were  not  two  Persons  interested  in  the  Newspaper. 
Either  JBowden  or  Richards  was  solely  interested  in  it. 
If  Bowden  was  a  Trustee  for  Richards^  there  would 
have  been  but  two  Persons  interested,  and  both  their* 
Names  ought  to  have  appeared  in  the  Affidavit.  That 
Richards  was  privy  to  Bowden^s  Acts,  is  indisputable.- 
It  is,  plain,  therefore,  that  they  conspired  together 
to  do  that  which  the  Policy  of  the  Law  forbade^ 
for  they  agreed  to  represent  that  Bcwden  was  the  sole 
Proprietor  of  the  Paper:  and  that  puts  an  end  to  the 
whole  of  the  Plaintiff's  Case ;  for  no  relief  can  bfe  given,' 
in  a  Court  of  Justice,  to  those  who  show  that  they" 
thought  proper  to  disappoint  the  Policy  of  the  Law 
and  to  do  that  which  the  Policy  of  the  Law  requires 
should  not  be  done. 

Bill  dismissed  with  Costs. 
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DOBREE  V.  SCHRODER,  1833: 

25th  &  31st 
On  the  3d  of  November  1831,  a  ship  called  "  The       '^"'1'^,^^ 

Jttfic/'  belonging  to  the  Defendant  Schroder^  was  run     > ^ — »' 

down  and  sunk  by  "  The  Lord  of  the  Isles,*'  a  vessel  ship. 

belonging  to  the  Plaintiffs.    In  Michaelmas  Term  1832,   Construction  of 

^3  G.  3  C.  15Q. 

the  Defendant,  Schroder,  brought  an  Action  against  the  "* 

Plaintiffs  for  2,210/.  135.  3d,,  being  1,5772.  3«.  6df.  for  By  the  53  G.  3, 

the  value  of  The  Julie,  and  of  her  Tackle,  Apparel  and  ^'  ^^^^^^  ^^f 

Furniture;    596  2.   18 5.    11  df.  for  the  amount  of  her  Shipowners  for 

Freight,  and  45/.  lOs.  lOd.  for  the  value  of  her  Stores  damage  done 

and  Provisions;  and  in  February  1833  he  obtained  a  to  other Ves^ls 

Verdict  for  2,200  /.     The  Defendants,  Fmhling  and  is  limited  to  the 

Goschen,  who  were  the  owners  of  the  Cargo  on  board  lu- ^j  •     the 

The  Julie  at  the  time  of  the  Accident,  also  brought  an  damage:  held, 

Action,  for  the  value  of  the  Cargo,  aeainst  the  Plaintiffs,  'hat  such  Value 

must  be  ascer- 
and  recovered  a  Verdict  for  8,508/.  tained  as  at  the 


In  April  1833,  the  Bill  in  this  Cause  was  filed  under 
the  53d  Geo.  3,  c.  150,*  (by  which  the  responsibiUty  of 
Shipowners  for  any  Damage  done,  without  their  fault, 
to  any  other  Vessel  or  her  Cargo,  is  limited  to  the  value 
of  their  Ship  and  the  Freight  for  the  Voyage  in  prosecu- 
tion at  the  time  of  the  accident,)  stating  that  the  value 
of  The  Lord  of  the  Isles  did  not  exceed  6,100/.,  and 
that  her  Freight  for  the  Voyage  which  was  in  prosecution 
at  the  happening  of  the  damage,  did  not  exceed  60  /., 
and  praying  that  it  might  be  declared  that  the  Defend- 
ants, Schroder,  Fruhling  and  Goschen,  were  not  entitled 
to  recover,  in  respect  of  the  Damage  sustained  by  them, 
more  than  the  value  of  The  Lon^d  of  the  Isles,  her  Ap- 

*  See  Sects.  1.  7.  8.  10. 
t  2 


time  of  the 
accident. 
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purtenances  and  Freight;  that  such  value  might  be 
ascertained  and  distributed  amongst  the  Defendants, 
according  to  their  rights,  or  that  the  Vessel  might  be 
sold,  and  the  proceeds,  together  with  the  value  of  the 
Freight,  be  distributed  as  aforesaid ;  and  for  an  Injunc- 
tion to  restrain  further  proceedings  in  the  Actions.  On 
the  22d  of  April  1833,  the  Court  granted  the  Injunction, 
and  ordered  the  Plaintiffs  to  pay  the  2,200/.  and  60/. 
into  Court,  and  referred  it  to  the  Master  to  approve  of 
a  proper  Security  for  payment,  by  the  Plaintiffs,  pur- 
suant to  such  Order  as  the  Court  should  thereafter 
make,  of  such  Sum  as  should  be  found  to  be  the  value 
of  The  Lord  of  the  Isles,  her  Appurtenances  and  Freight, 
according  to  the  provisions  of  the  Act  of  Parliament, 
deducting  the  2,200/.  and  60/.  from  the  amount  of 
such  Value. 


The  Defendants  now  moved  for  liberty  to  issue  Exe- 
cution, in  their  several  Actions,  for  their  Costs  of  such 
Actions ;  and  that  the  2,260  /.  might  be  paid  out  to  the 
Defendant  Goschen,  and  that  the  Plaintiffs  might  be 
ordered  to  pay  to  him  3,900/.  (which  was  the  difference 
between  the  2,260  /.  and  the  6,160  /.  the  admitted  value 
of  The  Lord  of  the  Isles  and  her  Freight,  at  the  time  of 
the  accident ;  or  that  it  might  be  referred  to  the  Master 
to  inquire  and  state  what  was  the  value  of  The  Lord  of 
the  Isles,  her  Appurtenances  and  Freight,  on  the  3d  of 
Novemberjl831,  that  being  the  day  on  which  the  Damage 
was  done. 


The  Motion  was  supported  by  an  Affidavit  of  the 
Defendant  Goschen,  stating  that,  at  the  time  of  the 
accident.  The  Lord  of  the  Isles  was  nearly  a  new  Ship, 
and  was  worth  11,000/.  at  the  least,  and  that  the  Plain- 
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tiffs  had  insured  her  for  12,000  /. ;  that,  since  November 
1831,  she  had  been  employed  in  carrying  Troops  and 
Stores  to  Oporto,  and,  by  the  wear  and  tear  of  such 
employment,  she  had  been  reduced  in  value. 

Mr.  Pepys  and  Mr.  Teed^  in  support  of  the  Motion, 
said  that  the  Plaintiffs  were  protected,  by  the  Act,  from 
paying  more  than  the  value  of  their  Ship  and  her  Freight, 
but  that  they  were  not  protected  from  the  payment  of 
the  Costs  of  the  Actions ;  that  the  time  to  be  looked  at 
in  ascertaining  the  value  of  the  Ship,  was  the  time  when 
the  damage  was  done ;  Wilson  v.  Dickson  (a);  Cannanr. 
Meabum  (b) ;  that,  with  respect  to  the  Freight,  the  Le- 
gislature did  look  to  a  future  time,  because  it  was  to  be 
earned. 

Mr.  Knight  and  Mr.  James  Russell^  for  the  Plain- 
tiffs: 

The  Court  has  no  authority  but  what  the  Act  gives  it. 
The  7th  Section  requires  that  the  Plaintiffs,  in  their 
Af&davit  to  be  annexed  to  the  Bill,  shall  state  that  the 
Value  of  their  Ship  does  not  exceed  a  certain  Sum;  and, 
in  all  the  other  Sections,  the  language  is  strictly  pre- 
sent. In  one  instance,  the  words  "  at  the  time  of  the 
accident"  are  expressed.  Why  should  it  be  inferred 
that  that  time  was  meant,  when  it  is  not  expressed? 
What  is  to  prevent  the  Parties  who  have  suffered  the 
Damage,  fit>m  making  their  claim  at  the  time  of  the 
accident?  If  they  lie  bye,  they  cannot  complain  of  any 
deteiioration  which  has  taken  place,  in  the  Value  of 
the  Ship,  in  the  meantime.  They  suffered  more  than 
12  months  to  elapse  before  they  brought  their  Actions ; 
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and  th<B  delay  is  unaccounted  for.  With  respect  to  the 
Cases  that  have  been  cited,  it  is  enough  to  say  that 
the  question  now  before  the  Court,  which  depends  on 
the  7th  and  8th  Sections  of  the  Act,  was  not  then 
raised.  If  the  reference  is  to  be  as  to  the  Value  of 
the  Ship  at  the  time  of  the  accident,  there  can  be 
nothing  paid  either  into  or  out  of  Court. 


The  next  point  is  with  respect  to  the  course  of  Pro- 
ceeding. The  Defendants  are  Persons  of  whom  we  know 
nothing,  except  what  they  state  before  Answer.  When 
the  Answers  are  put  in,  it  may,  perhaps,  appear  that 
there  are  other  Persons,  besides  the  Parties  who  have 
brought  the  Actions,  who  are  entitled  to  participate  in 
the  Value  of  the  Ship.  When  a  Fund  is  to  be  distri- 
buted amongst  a  class  of  Persons,  the  Court  always 
directs  an  Inquiry  to  ascertain  who  are  the  Persons 
constituting  that  class.  The  8th  Section  directs  the 
Court,  in  case  the  Bill  shall  be  dismissed  after  any 
Money  shall  have  been  paid  into  Court,  to  order  the 
Money  so  paid  in,  to  be  paid  to  the  Defendants.  But 
the  10th  Section  authorizes  the  Court  to  distribute  the 
Value  of  the  Ship  amongst  the  several  Persons  entitled 
thereto ;  therefore,  it  is  premature  to  ask  for  anything, 
except  to  have  the  3,900/.  paid  into  Court. 

The  Vice-Chancellor  : 

Upon  the  question  of  Costs,  I  entirely  agree  with  the 
Defendant's  Counsel.  By  the  Act  a  benefit  is  given,  to 
the  Owners  of  Vessels  doing  damage  to  other  Vessels, 
which  avoids  a  multiplicity  of  Suits,  and  they  have  that 
benefit  by  proceedings  in  Equity;  I  think,  therefore, 
that  the  Defendants  have  a  right  to  their  Costs  at 
Law, 


CASES  IN  CHANCERY. 


296 


With  respect  to  the  questions  as  to  the  time  at  which 
the  value  of  the  Ship  is  to  be  taken,  and  to  whom  it  is 
to  be  paid,  I  cannot  but  think  that,  in  Wikon  v.  Dickson, 
the  question  as  to  the  Value  was  not  brought  to  the 
attention  of  the  Court;  but  I  am  satisfied,  on  the  con- 
stniction  of  the  Act,  that  the  Value  of  the  Ship  is  to  be 
the  Value  at  the  time  of  the  accident ;  and  that  the  Le- 
gislature meant  to  provide  for  those  Claimants  who  do, 
in  fiict,  bring  Actions.  I  shall,  therefore,  make  an  Order 
according  to  the  Notice  of  Motion,  except  that  the 
3,900/.  must  first  be  paid  in,  and  then  paid  out  of 
Court 


1833- 


DOBREB 

V. 

Schroder. 


SWINDELL  V.  SWINDELL. 

XhE  Sherifi*  had  taken  the  Defendant  under  an  At- 
tachment for  want  of  Answer ;  but,  at  the  request  of  the 
PlaiQtifi*'s  Agent,  had  discharged  him  out  of  Custody, 
on  his  paying  the  Sherifi'40/.,  which  was  to  be  returned 
on  the  Answer  being  filed. 

The  Answer  not  having  been  put  in,  Mr.  Coleridge 
now  moved  for  a  Messenger  to  take  the  Defendant. 

The  Vtce-ChaTicellor,  after  consulting  the  Registrar, 
refused  the  Motion,  saying  that,  if  a  Defendant  is  in 
the  Sheriff's  custody,  a  Habeas  Corpus  goes;  if  Bail  has 
been  taken,  then  a  Messenger  is  ordered  to  bring  up  the 
Defendant;  but,  in  this  case,  the  Defendant  was  neither 
in  Custody  nor  out  on  Bail. 

fendant  who  had  not  put  in  his 


1833: 
iBt  August. 
I ^ ' 

Practice, 
Process. 

The  Defendant 
had  been  taken 
under  an  At- 
tachment for 
want  of  Answer, 
but,  on  his  pay- 
ing the  Sheriff 
40/.  to  be  re- 
paid on  putting 
in  his  Answer^ 
the  Sheriff  at 
the  request  of 
the  Plaintiff's 
Agent,  dis-* 
charged  him. 
Motion  for  a 
Messenger  to 
take  the  De- 
Answer,  refused. 
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1833: 
3d  August. 


LAWRENCE  v.  HALLIDAY. 


Opening  Bid'     MOTION  to  open  Biddings  on  an  advance  of  800  & 
^«V-  on  6,030  Z. 


Mr.  Knight  and  Mr.  Hayter  for  the  Motion. 


Biddings 
opened  on  an 

300/.  on  5,030/.       ^^*  Rolfe  and  Mr.  Stimton  contrd  cited  Garstone  v. 
Edwards,  (a) 

2    //^  ^  /^  ^^^  The  Vtce-Chancelhr  made  the  Order. 
^      Cr^  •  ^^^y^  (^)  *  S'™'  ^  Stu.  ao. 


1833; 
3d  August. 


WILLIAMS  V.  TOWNSHEND. 


1  HE  Defendant,  Mary  Harrison^  had  been  taken  on 

an  Attachment  for  want  of  appearance ;  but,  before  tlie 

Plaintiff  took  Proceedings  to  get  an  Appearance  entered 

for  her,  with  a  view  to  the  Bill  being  taken  pro  conr- 

fesso^  she  was  discharged  from  the  Attachment  under 

Attachment  for  n  Geo.  4,  and  1  MTdl.  4,  c.  36. 
want  of  appear- 

Mr.  Spence,  for  the  Pluntiff,  then  moved  for  liberty 
to  issue  a  firesh  subpcma  against  the  Defendant.  But 
The  Vtce-Chancellar,  doubting  whether,  if  a  fresh  suIh 


Practice. 

Subpoena. 

Attachment. 

A  Defendant, 
who  had  been 
taken  on  an 


ance,  was  dls- 
chai^ged,  under 
11  Geo.  4,  and 
1  WiU.  4,  c.  36, 
before  Plaintiff 


got  an  Appear- 
ance entered  for  her.     Held  that,  though  a  fresh  subpoena  misht 
be  issued  against  the  Defendant,  no  Attachment  could  be  taken 
out  upon  it.  ^.  /7i^^  .7^  r 
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pcena  were  issued,  an  Attachment  could  be  taken  out 
upon  it,  desired  a  Certificate  to  be  obtained,  from  the 
Ckrks  in  Court,  upon  the  point. 

The  Certificate  was  as  follows :  "  The  Clerks  in  Court  Townshend. 
are  of  opinion  that,  although  a  new  wbpcBTUi  may  be 
issued,  yet,  as  the  former  Attachment  was  r^ularly  en- 
forced, a  new  Attachment  camiot  be  issued :  and,  as  the 
Defendant  has  not  appeared  to  the  Bill,  it  may  be  dis- 
missed against  that  Defendant,  without  Costs,  and  a  sup- 
plemental Bill  in  the  nature  of  an  original  Bill,  filed 
against  her." 

Mr.  Spence,  accordmgly,  now  moved  to  dismiss  the 
BiU;  which  was  ordered. 


MARTIN  r.  WRIGHT. 


1833: 
9th  August. 


gravings. 
Copyright. 


In  1821,  the  Plaintiff,  a  celebrated  Artist,  invented  and  ^^^'J^  ^^' 
painted  fix>m  Sketches  which  he  had  designed,  a  Picture 
called  BeUhazzar's  Feast ;  which  he  shortly  afterwards 
sold.    In  185MI,  he  engmTed  and  publidied,  from  the  ^^^^^^^ 
Sketches,  a  Print  of  the  same  name,  having  previously  vented  by  B., 
done  all  necessary  acts  for  securing  to  himself  the  Copy-  in  colours,  and 
right  of  the  Print  (a).  The  Defendant,  having  purchased  gjo^and  exhi- 
one  of  the  Prints,  had  it  copied  on  Canvass,  in  Colours,  bited  it  as  a 
on  a  very  large  scale,  and  with  Dioramic  effect ;  and,  he  7^^"^*'^  re- 
publicly  exhibited  such  Dioramic  Copy  at  the  Queen^s  fused  to  restrain 
Bazciar  in  Oaford-street,  for  Money,  and  described  it,  ^*^®.F^'^o|®h' 

hflo  been  esta* 
(a)  See  ante.  Vol.  V-  page  399,  note  (c),  where  the  Acts  of  blishedat  Law. 

Parliament  by  which  the  Property  in  Prints  is  secured  to  the 

Inventors,  are  collected. 
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1833. 


Martin 

V. 

Wright, 


in  his  Handbills  and  Advertisements,  as  '^  Mr.  Martia's 
Grand  Picture  of  Belshazzar's  Feasti  painted  with  Dio- 
ramic  effect."  The  sale  of  the  Plaintiff's  Print  having 
been  injured,  as  he  alleged,  by  the  Exhibition,  the  Bill 
was  filed,  stating  as  above,  and  praying  that  the  De- 
fendant might  be  restrained  from  further  exhibiting  the 
Dioramic  Copy,  and  from  representing  to  the  Public 
that  it  was  the  production  of  the  Plaintiff;  and  that  the 
Defendant  might  account  for  and  pay  to  the  Plaintiff 
the  Profits  he  had  made  by  the  Exhibition. 

Mr,  Knight  and  Mr.  Chandless,  in  support  of  the 
Motion,  relied,  principally,  on  the  17  Geo.  3,  c,  67, 
by  which  all  Persons  who,  in  any  manner,  Copy  any 
Print,  in  the  whole  or  in  part,  by  varying  or  adding  to 
the  main  Design,  are  subjected  to  an  Action  for  Da- 
mages.  They  said  that  there  was  no  difference  between 
selling  a  Copy  of  a  Print,  and  exhibiting  it  for  money ; 
as,  in  both  cases.  Profit  was  made  of  that  which  was 
appropriated  to  another. 

Mr.  Pepys  and  Mr.  Keene  appeared  for  the  Defendant, 
but 

The  Vice-Chancellor,  without  hearing  them,  said : 
Any  person  nmy  copy  and  publish  the  whole  of  a  Literary 
Composition,  provided  he  writes  Notes  upon  it,  so  as  to 
present  it  to  the  Public,  connected  with  matter  of  his 
own.  Here  the  Defendant  is  alleged  to  have  made 
a  Copy  of  the  Plaintiff's  Print,  in  Oil  Colours  and  of 
dimensions  different  from  the  Plamtiff's  Print,  not  to  sell, 
but  to  exhibit,  in  a  fixed  place,  and  in  a  given  manner,  so 
as  to  produce  an  Optical  illusion.  Exhibiting  for  Profit 
is,  in  no  way,  analogous  to  selling  a  Copy  of  the  Plaintiff's 
Print,  but  is  dealing  with  it  in  a  very  different  manner. 
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The  8  Geo.  2,  c.  13,  directed,  in  general  terms,  that 
any  Person  who  should  invent  and  engrave  any  Histo- 
rical or  other  Print  or  Prints,  should  have  the  sole 
Right  and  Liberty  of  printing  and  re-printing  the  same 
for  the  term  of  14  years,  and  protected  that  Right  by 
Penalties.  The  7  Geo.  3,  c.  38,  extended  the  protec- 
tion of  the  former  Act,  no  otherwise  than  to  things  not 
before  enumerated,  and  for  the  term  of  28  years.  The 
17  Geo.  3,  c.  67,  gave  a  Remedy  by  Action  on  the  Case, 
which  had  not  been  given  by  the  former  Acts. 
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Martin 

Whight. 


It  appears  to  me  that  that  Act  never  was  intended  to 
apply  to  a  Case  where  there  was  no  intention  to  print, 
sell  or  publish,  but  to  exhibit  in  a  certain  manner;  and, 
therefore,  I  ought  not  to  grant  the  Injunction  until  the 
Right  has  been  established  at  Law. 

Then,  with  respect  to  the  Defendant  representing  his 
Copy,  as  Martinis  Picture.  It  must  be  either  better  or 
worse :  if  it  is  better,  Martin  has  the  benefit  of  it ;  if 
worse,  then  the  misrepresentation  is  only  a  sort  of  Libel, 
and  this  Court  will  not  prevent  the  publication  of  a 
Libel. 

If  Martin  had  exhibited  his  Picture  as  a  Diorama, 
then  he  might  have  been  entitled  to  an  Injunction (6). 


{b)  See  Page  v.  Townsend,  antCy  Vol.  V.  p.  395. 
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1833: 

8th&9th 

August. 


ULLOCK  V.  BARBER. 


Debtor  and 

Creditor. 

Bankrupt. 

C.  brought  an 
Action  against 
JP.  in  the  Lord 


H.  J.  FAYRER,  the  Captain  of  an  East  India  Ship, 
being  indebted  to  the  Plaintiffs,  on  account  of  the  pro- 
ceeds of  some  Wines  which  he  had  sold  in  India  on  their 
account,  and  being  about  to  sail  again  for  India,  was 
requested  by  the  Plaintiffs  to  direct  his  Agents,  Barber, 
Neate  §f  Co,,  of  Clemenfs4ane,  London,  to  pay  over  to 

Mayor's  Court,   ^^g  plaintiffs  all  Remittances  that  might  be  made  to 

for  the  recovery  ^ 

of  a  Debt,  and    them  on  account  of  the  Wines.    Accordingly,  Fayrer, 

issued  an  At-  on  the  27th  of  July  1829,  sent  a  Letter  to  Barber,  Neate 
asainst  B.  who  ^  ^^'^  ^^si"'^  them  to  pay  over,  to  the  Plaintiffs,  the 
had  in  his  hands  amount  of  the  Proceeds  of  the  Wines,  out  of  any  Re- 
Funds  belong-  niittances  which  should  be  received  by  them,  from 
mg  to  r. 
JV.  filed  a  Bill     ^^  Petrie,  his  Agent  in  India.    On  the  receipt  of  this 

against  C.  B.      Letter,  Barber,  Neate  ^  Co.  informed  the  Plaintiffs 

^e  a  Lien^on"     ^^^^  ^'^^y  ^^'^  ^^^  ^^^^  received  any  Remittances  from 
the  Funds,  and    Petrie ;  but  they  undertook  and  agreed,  (as  it  was 


obtained  an 
Injunction 
ex  parte  to 
restrain  pro- 
ceedings in  the 


alleged,)  to  pay,  to  the  Plaintiffs,  the  Sum  due  to  them, 
out  of  such  Remittances  when  received.     In  1830, 
Petrie  remitted  to  Barber,  Neate  §f  Co.  1,600  Z.  on  the 
S^WMrt  Plaintirs  account, 
the  Injunction 

F^bi'^m'^^'  fayr«-  being  indebted,  on  Bond,  to  A.  Colmn,  in 

Ban^pt:  held  1|600Z.,  and  Colvin  having  learnt  thai  Barber,  Neate 
that  though  C.  ^  Co,  had  in  their  hands  the  1,500  Z.  belonging  to 
S'^Injunction,    Eayrer,  in  November  1830  brought  an  Action  against 

have  sued  out     Fayrer  in  the  Lord  Mayor's  Court,  and  issued  a  Foreign 
Execution  long 
before  F.  be- 
came Bankrupt,  yet  he  was  not  entitled  to  be  paid  otherwise  than 
rateably  witli  the  other  Creditors. 
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Attachment  against  Barber,  Neate  ^  Co*,  in  respect  of 
the  Money  in  their  hands  belonging  to  Fayrer.  The 
Action  was  set  down  for  Trial  on  the  31st  of  May 
1831. 

On  the  28th  of  that  month  the  Bill  was  filed,  praying 
that  the  Plaintiffs  might  be  paid  what  was  due  to  them 
from  Fayrer,  out  of  the  1,600/.  remitted  to  Barber, 
Neate  ^  Co. ;  and  that  the  latter  might  be  restrained 
from  parting  with  the  1,600/.,  excqft  under  the  Order 
and  Decree  of  the  Court,  and  that  Colvin  might  be 
restrained  from  proceeding  upon  the  Attachment,  and 
from,  in  any  manner,  prosecuting  the  Action.  On  the 
tame  day  the  Injunction  was  obtained  ex  parte,  and 
Colmn  having  been  served  with  Notice  of  it,  the  Trial 
of  the  Action  was  stayed.  The  1,600  /.  was  afterwards 
brought  into  Court.  On  the  17th  of  November  1831,  and 
whilst  the  Injunction  remained  in  force,  a  Commission 
issued  against  Fayrer,  under  which  he  was  declared  a 
Bankrupt.  A  Supplemental  Bill  was  then  filed  against 
bis  Assignees.  It  was  afterwards  agreed,  with  a  view 
to  putting  an  end  to  the  Suit,  that  a  Motion  should  be 
made  for  an  Order  that  the  Costs  of  all  parties  should 
be  taxed  and  paid  out  of  the  Fund  in  Court,  that,  out  of 
the  Balance,  the  Plaintiffs  should  receive  102/.  being 
one-third  of  their  Debt,  in  satisfaction-  of  the  whole  ; 
and  that  the  remainder  of  the  Fund  should  be  piud  to 
the  Assignees,  and  that  the  merits  of  Colvin^s  Claim 
should  be  discussed  on  the  hearing  of  the  Motion. 

Mr.  Knight,  Mr.  Turner,  Mr.  G.  Richards,  Mr.  Good- 
eoe  and  Mr.  Hughes,  in  support  of  the  Motion. 

Mr.  Agar  and  Mr,  Teed,  iox  Colvin,  referred  to  the 
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1B33. 


Ulloce 
Barbbb. 


108th  section  of  the  Bankrupt  Act  (6  Geo.  4,  c.  16)  (a), 
and  said  that  the  Injunction  had  been  irregularly 
granted;  that,  but  for  the  Injunction,  Coltfin  would 
have  obtained  Judgment  and  issued  Execution  in  his 
Action,  long  before  November  1831 ;  that  the  Court 
would  take  care  that  he  was  not  placed  in  a  worse 
situation  than  he  would  have  been  in,  if  the  Injunction 
had  not  been  granted;  Pulteney  v.  Warren  (6),  O^Dand 
T.  Browne  (c) ;  and  that,  the  Money  having  been  paid 
into  Court,  for  the  purpose  of  being  disposed  of  under 
the  Order  and  Decree  of  the  Court,  the  Court  would 
distribute  it  accprding  to  the  justice  of  the  case. 

Mr.  Knight  in  reply : 
In  Pulteney  v.  Warrenj  there  were  two  Parties  only; 
the  one  who  had  been  damnified,  and  the  other  who 
had  interfered  and  caused  the  injury.  Here  the  Money 
is  claimed  by  the  Assignees,  and,  in  such  a  case,  the 
Court  will  not  institute  an  Inquiry  into  the  conduct  of 
third  Parties,  although  the  Injunction  may  have  been 
irregularly  obtained. 

(a)  That  Section  enacts,  **  That  no  Creditor  having  Secu- 
rity for  his  Debt,  or  having  made  any  Attachment  in  London 
or  any  other  place,  by  virtue  of  any  custom  there  used,  of 
the  Goods  and  Chattels  of  the  Bankrupt,  shall  receive,  upon 
any  such  Security  or  Attachment,  more  than  a  rateable  part 
of  such  Debt,  except  in  respect  of  any  Execution  or  Extent 
served  and  levied  by  seizure  upon,  or  any  Mortgage  of  or  Lien 
upon  any  part  of  the  Property  of  such  Bankrupt  before  the 
Bankruptcy;  provided  that  no  Creditor  though  for  a  valuable 
consideration,  who  shall  sue  out  Execution  upon  any  Judg- 
ment obtained  by  default,  confession  or  nil  dicit,  shall  avail 
himself  of  such  Execution  to  the  prejudice  of  other  fair 
Creditors,  but  shall  be  paid  rateably  with  such  Creditors." 

(6)  6  Ves.  73,  see  90.  (c)  1  Ball  &  Beatt.  263. 
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Execution  is  stayed  by  an  Order  for  a  new  Trial ; 
and  yet  no  Equity  is  raised  if  the  Defendant  becomes 
Bankrupt  before  the  new  Trial  takes  place.  An  Attach- 
ment in  the  Lord  Mayor's  Court,  is  merely  an  interlo- 
cutory proceeding  to  compel  a  Defendant  to  put  in 
Bail,  or  to  enter  an  Appearance.  At  any  period  before 
Execution  levied,  the  Defendant  may  remove  the  Pro- 
ceedings into  a  Superior  Court;  and  then  the  Pi*ocess 
in  the  Lord  Mayor's  Court  is  discharged  (J)- 


1833- 


The  Vice-chancellor: 

This  Case  was  argued,  with  great  ingenuity,  by  the 
Counsel  for  the  Defendant  Colvin ;  but  I  cannot  accede 
to  the  view  which  they  take  of  it. 


The  108th  Section  of  the  Bankrupt  Act  declares,  im- 
peratively, what  the  Law  is.  [His  Honor  here  read  the 
Section.]  Now,  primd  facie,  the  Bankrupt  Laws  are 
to  be  taken  in  such  a  manner  as  to  conduce  to  the 
benefit  of  the  Creditors  in  general.  There  can  be  no 
doubt  on  the  words  of  this  Section :  the  Proviso  at  the 
end  of  ity  has  the  effect  of  defeating  the  right  of  a  fair 
Creditor  for  valuable  consideration,  in  a  Case  in  which 
the  Bankrupt,  by  his  own  act,  may  have  prevented  the 
Creditor  from  pursuing  a  course  which  he  would  other- 
wise have  taken.  So  also  a  Legal  proceeding  may  pre- 
vent a  Creditor  from  suing  out  Execution  so  promptly 
as  he  might  have  done ;  for  a  Court  of  Law  might  be 
induced,  on  a  frivolous  case,  to  stay  Execution  by  grant- 
ing a  Rule  Nisi  for  a  new  Trial ;  yet,  if  the  Debtor 

(rf)  See  Holt  v.  Murray ^  anie^  Vol.  I,  page  485;  and 
Welter  v.  Ruckcr^  \  Brod.  &  Bing.  491. 


Lewes 

V. 


306  CASES  IN  CHANCERY. 

1833.  thereinbefore  directed  to  be  paid  to  bim  in  manner  afore- 

said, or  if  he  should,  at  any  time,  cut  down  or  cause  to 
be  cut  down  any  Timber  Trees  upon  the  Estates,  then, 

Lewes.  and  in  any  such  case,  and  immediately  upon  any  such 
interference  or  conduct  of  his  said  Son,  the  Testator's 
Will  was,  and  he  thereby  ordered  and  directed  that  the 
Residue  of  the  Rents  of  his  said  Estates  should  be  no 
longer  paid  to  his  said  Son,  but  that  his  Claim  to  the 
same  should  be  forfeited,  and  that  the  Trustees  should, 
from  thenceforth,  for  the  term  of  21  Years,  to  be  cona- 
puted  from  the  Testator's  Decease,  (if  his  said  Son 
should  so  long  live)  lay  out  and  invest  the  Residue  of  the 
Rents,  after  paying  the  said  yearly  Sum  of  300  Z.,  in  their 
Names,  in  the  usual  Securities,  and  lay  out  the  Interest 
and  Dividends  of  such  Securities  in  like  manner,  in 
order  to  accumulate,  and  should  stand  possessed  of  such 
Securities  and  the  accumulations  thereof,  in  Trust  for 
the  younger  Children  of  his  said  Son  William  Lewes,  to 
be  paid  to  them,  in  equal  Shares,  at  the  usual  times ; 
and,  after  the  expiration  of  the  term  of  21  Years,  in  case 
his  said  Son  William  Lewes  should  be  then  living,  upon 
Trust  that  the  Trustees  should,  for  the  remainder  of  hia 
said  Son's  Life,  pay  and  apply  the  net  Residue  of 
the  Rents,  either  unto  or  for  the  use  and  benefit  of  his 
said  Son  and  his  Family,  independent  of  his  Debts,  Con- 
trol or  Engagements  and  in  the  manner  thereinbefore 
mentioned,  or  should  again  lay  out  and  invest  such 
Residue  at  Interest,  so  as  to  accumulate  for  the  benefit 
of  his  Children,  as  his  Trustees  should  think  proper : 
and  the  Testator  thereby  wished  it  to  be  known  to  his 
said  Son  that,  in  consequence  of  the  Debts  he  had  impro- 
vidently  contracted,  and  which  the  Testator  had  already 
paid  to  a  very  considerable  amount,  the  Limitations  and 
Restrictions  above  mentioned  had  been  made ;  and  he 
thereby  released  his  said  Son  from  a  Debt  of  9,497  /. 
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The  Testator  died  in  March  1828.  1B33. 


Lewes. 


By  Deeds  of  the  30th  of  April  and  Ist  of  May  1829,  Lewes 

WtUiam  Zewes,  the  Testator's  Sod,  conveyed  ^all  his  ^* 

Property,  including  his  Interest  under  the  Will,  to 
G.  Pentland  and  O.  Uoyd,  as  Trustees  for  payment  of 
his  Debts.  In  Trin.  Term,  6th  Geo.  4,  T.  Quarrington 
entered  up  Judgment  against  him,  under  a  Warrant  of 
Attorney  dated  the  5th  August  1825,  and,  in  Easter 
Term  1820,  took  out  Elegits^  directed  to  the  Sheriffs  of 
Cardiganshire  and  Carmarthenshire.  In  May  1830 
Lewes  was  declared  a  Bankrupt 

The  original  Bill  was  filed  to  have  the  Trusts  of  the 
Will  performed :  and  Pentland^  Lloyd,  Quarrington  and 
Lewes^s  Assignees  were  brought  before  the  Court  by 
Supplemental  Bills. 

Sir  JE.  Sugden  and  Mr.  G.  Itichards,  for  the  Plaintiffs, 
contended  that,  under  the  circumstances  above-men- 
tioned, Lewes's  interest  under  the  Will,  had  determined, 
and  the  Trust  for  accumulating  the  Rents,  had  taken 
effect.  Dommett  v.  Bedford  (a),  Shee  v.  Hak  (6).  fVil- 
hinson  v.  Wilkinson  (c).  Cooper  v.  Wyatt  {d). 

Mr.  Beames  and  Mr.  Hindes,  for  the  Defendant 
Quarrington : 

The  words  of  the  Will,  by  which  the  Testator  intended 
to  exempt  the  Provision  made  for  his  Son,  from  aliena- 
tion and  liability  to  his  Debts,  are  inoperative.  Brandon 
y.  Robinson  (e), 

(0)  6  T.  R.  684.  (rf)  5  Madd.  482. 

(i)  13  Ves.  404.  (e)  1  Rose,  197;  18  Ves.  429. 

(c)  3  Swan.  515. 
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The  Warrant  of  Attorney  was  executed  long  before 
the  Testator's  Death,  and  even  before  the  date  of  his 
Will.  A  Party  cannot  forfeit  his  interest  by  an  act  done 
antecedently  to  the  vesting  of  that  interest  The  words 
of  the  Proviso  clearly  refer  to  some  act  to  be  done  by 
Lewes.  The  issuing  of  the  Elegits  was  an  Act  done  tit 
inmtum.  King  v.  Robinson  (/),  Goring  v.  Warner  {g\ 
Doe  v.  Ccarter  (A). 

Mr.  Pepys  and  Mr.  Wakefield,  for  the  Defendant 
Pentland: 

The  Elegits  were  not  sued  out  until  after  the  ist 
of  May  1829;  for  Easter  Term  in  that  year,  did  not 
commence  until  after  the  Ist  of  May. 

The  Testator,  in  his  Will,  deals  with  his  Son  in  the 
character  of  Heir,  and  not  as  Devisee.  He  says  that,  if 
his  Son  shall  refuse  to  ratify  and  confirm  his  Will,  or 
shall  impede  or  frustrate  the  Trusts  thereof,  then  the 
Rents  shall  be  no  longer  paid  to  him.  The  Testator, 
therefore,  had  in  view  the  destruction  of  the  Trusts,  and 
not  a  modification  of  them.  Three  causes  of  Forfeiture 
are  mentioned ;  but  none  of  them  has  any  reference  to 
anything  the  Son  might  do  with  the  Provision  made  for 
him.  If  he  dealt  with  that  Provision  as  this  Court 
would  hold  him  entitled  to  do,  he  was  not  to  forfeit  it. 
The  forfeiture  was  to  be  caused  by  interfering  with  the 
Trusts,  and  not  by  dealing  with  the  Provision.    Conse- 

*     (/)   Wightw.  386.      See  also  Graves  v.  Dolphin^    ante 
Vol.  I.  page  66 ;  and  Gteen  v.  Sptcery  1  Russ.  &  Myi.  395. 
(g)  2  Eq.  Ab.  100.  (A)  8  T.  R.  57. 
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quently  Pentland  and  Lhyd  are  now  in  a  situation  to         1833* 

claim  the  benefit  of  their  Deeds. 

Lewes 

v» 

Mr.  Knight,  Mr.  Duckworth  and  Mr.  Wigram,  for         Lewes. 

the  Defendants,  the  Assignees  under  Lewes^s  Bank- 
ruptcy, contended  that  the  Deed  of  the  1st  of  May 
1829,  was  void  as  being  an  act  of  Bankruptcy :  that  a 
distinction  had  been  frequently  taken  between  an  active 
and  a  passive  Alienation;  and  Bankruptcy  had  been 
held  not  to  come  within  words  prohibiting  an  active 
Alienation:  Lear  v.  Leggett(i) :  that  the  object  of  the 
Proviso  was  to  prevent  Zewes  from  disputing  or  im- 
peaching the  Will,  and  to  secure  the  existence  of  the 
Trusts. 

Mr.  Barber  appeared  for  the  Defendant  Lhyd,  who 
did  not  execute  the  Deed  of  the  1st  of  May  1899,  and 
Mr.  H€dl,  Mr.  Pitman  and  Mr.  Shapter,  for  the  Exe- 
cutors of  the  Testator,  and  other  formal  Parties. 

The  Vice-chancellor  : 
I  do  not  want  a  Reply. 

My  opinion  is  that  the  Deed  of  the  Ist  of  May  1829, 
is  expressly  within  the  terms  of  the  Testator's  Will,  and 
that  thereby  a  Forfeiture  has  been  incurred,  or  rather 
that,  on  the  execution  of  that  Deed,  the  Trusts  for  the 
accumulation  of  the  Rents  commenced.  It  will  not, 
therefore,  be  necessary  for  me  to  advert  to  the  claims 
made  by  the  Judgment  Creditor  and  the  Assignees  under 
the  Conmussion,  for,  on  the  execution  of  that  Deed, 
Lewes's  interest  wholly  determined. 

(i)  Ante,  Vol.  II.  page  479.  Affirmed  on  Appeal.  See 
1  Russ.  &  Myl.  690. 

X  3 


Lewes 


310  CASES  IN  CHANCERY. 

1833.  It  is  clear  that  though  the  Testator,  in  the  first  part 

of  his  Will,  may  have  used  terms  which,  in  the  con- 
templation of  a  Court  of  Justice,  might  only  amount  to 
Lewes.  ^  ^^^'  V^^  ^^  might  very  well  have  thought  that  those 
terms  did  create  a  Trust.  It  is  perfectly  manifest  that 
what  he  meant,  was  that,  after  paying  the  300  Z.  a  year, 
the  Surplus  of  the  Rents  should  be  payments  made 
by  the  Trustees,  to  be  applied  to  the  maintenance  of 
the  Son  and  his  Family :  and,  afterwards,  he  has  used 
terms  which  show  it  was  his  intention  that  the  Son 
should  not,  by  anticipation  or  otherwise,  prevent  that 
application  of  the  Rents.  It  is  not  enough  to  say  that^ 
in  the  first  instance,  there  has  been  a  mere  Gift  made, 
and,  therefore,  no  trust  created ;  bi]|t  the  whole  of  the 
Will  must  be  taken  together;  and  if  I  find,  in  a  subse- 
quent part  of  the  Will  where  the  Proviso  for  accumu- 
lating the  Rents  is  contained,  that  the  Testator  does 
designate  that  form  of  Gift  by  the  word  '  Trust,'  then 
I  have  only  to  consider  whether  the  act  done  has  inter- 
fered with  the  manifest  intention  of  the  Testator.  He 
provides  that,  if  his  Son  should  refuse  to  ratify  and 
confirm  his  Will  when  thereunto  required,  *'  or  shall  at 
any  time  in  any  manner  whatever,  impede  or  frustrate 
the  Trusts  thereof  or  interfere  therewith,  or  with  the 
receipt  of  the  Rents,  Issues  and  Profits  of  the  Estates," 
then  the  surplus  Rents  shall  be  no  longer  paid  to  his 
Son,  but  his  claim  to  the  same  shall  be  forfeited.  It 
is,  I  think,  perfectly  plain  that,  if  this  Deed  of  the 
1st  of  May  1829  were  allowed  to  operate,  on  the  first 
part  of  the  Will,  merely,  and  be  said  to  be  a  mere 
dealing  by  the  Son  with  that  which  was  given  to  him 
absolutely,  it  would  contradict  tlie  intention  of  the 
Testator. 
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My  opinion  is  tliat  this  Deed  of  the  1st  of  May  1829, 
was  an  instrument  which,  if  allowed  to  operate,  would 
have  ''  impeded  and  frustrated"  the  Trusts  of  the 
Testator's  Will,  (that  is  to  say,)  his  intention  expressly 
before  declared. 

Declare  the  Will  to  be  established,  and  that  the  Trusts 
ought  to  be  carried  into  execution ;  and  that,  under  the 
circumstances  in  the  Pleadings  mentioned,  the  Residue 
of  the  Rents,  after  paying  the  300  Z.  a  year,  are  to  be 
accumulated,  as  directed  by  the  Will*. 

*  Affirmed  by  Lord  Lyndhurst,  C.  si  January  1835. 


1833. 


L£W£S 

V. 

Lewes. 


1833: 
9th  November. 


Debtor  and 
Creditor. 
Pleading. 
Parties. 


COCKER  V.  LORD  EGMONT. 

The  Bill,  stated  that,  on  the  12th  of  June  1820,  the 

Earl  of  Egmont  and  two  other  Persons,  executed  a 

joint  and  several  Bond  to  the  Plaintiff,  for  securing 

the  payment  of  3,000/.,  within  six  months  after  the  

Death  of  the  Earl's  Father,  (who  died  in  1822,)  with  ^^^^^^^^'^^ 

his  Estates  to 
Trustees,  in  Trust  to  raise  a  Fund  for  payment  of  his  Creditors 
named  in  a  Schedule,  and  to  raise  an  annual  Sum  for  his  own 
benefit.  Several  of  the  Creditors  executed  the  Conveyance ;  but 
the  Trustees  did  not  sell  the  Estates,  the  Creditors  having  received 
Sums  in  or  towards  satisfaction  of  their  Debts,  out  of  other 
Estates  conveyed  by  the  Debtor  upon  the  same  Trusts.  A  Judg- 
ment Creditor,  whose  name  was  not  mentioned  in  the  Schedule, 
filed  his  Bill  against  the  Trustees  of  the  first-mentioned  Estates 
and  the  Debtor,  stating  as  above,  and  that  the  Trustees  had 
entered  into  the  Receipt  of  the  Rents  of  those  Estates,  the  value 
of  which  greatly  exceeded  the  scheduled  Debts,  and  praying  that 
his  Debt  might  be  raised  and  paid  out  of  such  parts  of  those 
Estates  as  should  not  be  sold  for  payment  of  the  scheduled  Debts, 
and  that  an  Account  might  be  taken  of  the  Receipts  and  Payments 
of  the  Truiteesy  and  for  a  Receiver,  and  an  Injunction  to  restrain 
the  Trustees  from  paying  any  part  of  the  Rents  or  Produce  of  the 
Estates  to  the  Debtor.  The  Trustees  demurred,  because  the 
scheduled  Creditors  who  had  executed  the  Conveyance,  were  not 
Parties  to  the  Bill.     Demurrer  allowed. 
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1833.         Interest  in  the  meantime :  that,  by  Lease  and  Release 
of  the  1st  and  2d  of  November  1824*,  made  between, 
CocKBR       ^Yie  Earl  of  the  first  part,  certain  of  his  Creditors  whose 
|.         J  Names  were  set  down  in  the  Schedules  to  the  Release,  of 

*  the  second  and  third  parts.  Viscount  Perceval  of  the 
fourth  part,  and  E.  Tiemey  and  others  (Trustees)  of 
the  fifth  part,  the  Earl  conveyed  certain  Estates  in 
Somersetshire  to  the  Trustees,  in  Trust,  by  Mortgage, 
Sale  and  Receipt  of  the  Rents,  and  by  the  sale  of 
Timber  on  the  Estates,  to  raise  a  Fund  for  payment  of 
his  Debts:  that  the  Release  contained  a  Declaration 
that  such  parts  of  the  Estates  as  should  not  be  disposed 
of  for  raising  the  Fund,  and  also  the  Residue  of  the 
Fund  after  Payment  of  the  Debts,  should  be  held  and 
applied  upon  certain  Trusts,  in  the  Release  mentioned, 
for  the  use  or  benefit  of  Lord  Egmont,  or  according  to 
his  disposition,  or  to  some  such  or  the  like  efiect;  and 
that,  by  the  Release,  some  annual  or  other  sum  was 
directed  to  be  raised,  out  of  the  Estates  or  the  Rents, 
Profits  or  Produce  thereof,  for  his  benefit :  that,  as  the 
Plaintiff  had  not  been  permitted  to  see  the  Release,  or 
to  have  a  copy  thereof,  he  was  unable  to  set  forth,  more 
particularly,  the  contents  thereof;  but  the  Defendants 
ought  to  set  forth  such  contents,  and,  especially,  the 
Trusts  relating  to  the  application  of  such  parts  of  the 
Estates  and  the  Rents  and  Produce  thereof  as  should 
not  be  sold  for  the  purpose  of  forming  the  Fund  before- 
mentioned,  and  also  the  Trusts  relating  to  the  appli- 
cation of  the  Residue  of  the  Fund,  after  payment  of 
the  Debts,  and  to  any  annual  or  other  Sum  directed  to 
be  raised  out  of  the  Estates,  or  the  Rents,  Profits  or 

*  See  Netotan  v.  Lord  Egmonty  ante,  Vol.  IV.  p.  574,  and 
Vol.  V.  p.  130,  where  the  Release  is  more  fully  set  forth. 
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Produce  thereof,  for  Lord  Egmont's  use  or  benefit:  that  1833. 

serend  of  the  Creditors  named  in  the  Schedules  had 
executed  the  Release:  that  the  Trustees  had  entered 
into  and  still  were  in  the  possession  or  receipt  of  the  j^j^^  Egmont. 
Rents  of  the  Estates,  but  had  not  sold  any  part  thereof, 
though  they  had  sold  Timber  thereon :  that  the  value 
of  the  Estates  greatly  exceeded  the  amount  of  the 
Debts  chargeable  thereon  under  the  Release,  and  the 
Income  thereof  was  more  than  sufficient  to  keep  down 
the  Interest  of  the  Debts :  that  it  would  not  be  neces- 
sary to  sell  the  whole  of  the  Estates  for  the  purpose  of 
forming  the  Fund  before  mentioned,  or,  if  all  the  Estates 
should  be  sold,  there  would  be  a  large  surplus  of  the 
Fund  after  payment  of  the  Debts,  as  would  appear  if 
the  Defendants  would  disclose  the  value  of  the  Estates, 
the  amount  of  the  Rents,  and  of  the  Debts  mentioned 
ift  the  Schedules:  that  Lord  Egmont  had  executed 
some  other  Deeds  whereby  he  conveyed  his  Estates  in 
Ireland,  to  Trustees  for  the  benefit  of  his  Creditors, 
subject,  however,  to  the  payment  to  himself,  in  the  first 
instance,  of  a  large  Annuity  during  his  Life :  that  the 
whole  or  the  greater  part  of  the  last-mentioned  Estates 
had  been  sold,  and,  out  of  the  Proceeds,  all  or  most  of 
the  Creditors  named  in  the  Schedules  to  the  Release  of 
November  1824,  had  received  considerable  Sums  in  or 
towards  payment  of  their  Debts :  that  that  release  and 
the  other  Trust  Deeds  comprised  the  whole  of  Lord 
Egmcnt^a  Property:  that  the  Plaintiff,  whose  Debt  still 
remained  due,  had  requested  the  Trustees  of  the  Release 
to  permit  him  to  execute  that  Deed,  but  they  had 
refused  so  to  do:  that  the  Plaintiff,  being  unable  to 
obtain  payment  of  his  Debt  by  any  other  means,  had 
brought  an  Action  on  his  Bond  in  the  Common  Pleas, 
against  Lord  Hfftnont,  and  had  obtained  a  Judgment 
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which  had  been  duly  docketed,  and  had  issued  Writs  of 
elegit  and  fieri  facias  thereon,  directed  to  the  Sheriff 
of  Somersetshire;  but  the  Plaintiff  was  advised  that, 
under  the  circumstances  before  mentioned,  he  could  not 
have  the  benefit  of  his  Judgment  against  the  Trust 
Estates  comprised  in  the  Release,  without  the  assistance 
of  the  Court  of  Chancery.  The  Bill  prayed  that  the 
amount  of  the  Principal,  Interest  and  Costs  due  to  the 
Plaintiff  on  his  Judgment,  might  be  raised  and  paid  to 
him  out  of  such  parts  of  the  Trust  Estates  comprised 
in  the  Release  of  November  1824,  as  should  not  be 
sold  in  due  execution  of  the  Trusts  thereby  created  for 
payment  of  Lord  Egmonfs  Debts,  or  out  of  the  Surplus 
of  the  Monies  produced  by  the  Sale,  Mortgage,  or 
other  disposition  of  such  Estates  and  the  Rents,  Profits 
and  Produce  thereof  in  a  due  execution  of  the  Trusts, 
after  the  payment  of  such  Debts ;  and  that,  for  the  pur- 
poses aforesaid,  all  necessary  Accounts  might  be  taken  of 
what  was  due  to  the  Plaintiff  on  his  Judgment,  and  of  the 
Trust  JEstates,  and  the  Receipts  and  Payments  of  the 
Trustees  under  the  Release;  and  that  a  Receiver  might 
be  appointed  of  the  Rents  of  those  Estates,  or  so  much 
thereof  as  had  not  been  sold  or  disposed  of  in  execution 
of  the  Trusts,  and  that  in  the  meantime  the  Trustees 
might  be  restrained  from  paying,  to  Lord  Egmanty  and 
that  he  might  be  restrained  from  taking  possession  of 
or  receiving  any  part  of  the  Trust  Estates,  or  the  Rents, 
Profits  or  Produce  thereof. 


The  Defendant  Tierney  demurred  for  want  of  Equity, 
and,  ore  tenus,  because  none  of  the  Creditors  who  had 
executed  the  Release  of  November  1824,  were  Parties 
to  the  Bill. 


Cocker 

V. 
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Sir  £.  Sugden  and  Mr.  Girdlestane,  Junior,  for  the  1833. 

Defendant  Tiemey : 
The  PlaintiflF  is  a  Bond  Creditor  of  Lord  Egmonfs ; 
but  he  has  not  executed  the  Release,  and,  therefore,  his  •  Egmont- 
right  is  adverse  to  that  Deed,  and  he  cannot  claim  any- 
thing as  a  cestui  que  Trust  under  it.  He  asks  for  an 
Account  of  the  Trustees'  Receipts  and  Payments,  in 
order  to  ascertain  the  Surplus:  but  he  is  not  entitled 
to  compel  the  Trustees  to  render  an  account  to  him, 
which  they  must  render  to  their  cestui  que  Trusts.  The 
Bill  might,  perhaps,  have  been  sustained,  if  it  had 
alleged  that  the  Trusts  had  been  performed,  and  that 
tiie  Trustees  had  an  ascertained  Surplus  in  their  hands. 
But  it  proceeds  on  the  speculation  that  there  will  be 
a  Surplus,  and  it  alleges  that  the  Trusts  have  not  been 
performed,  and  that  the  Debts  have  not  been  paid. 

Mr.  Knight  and  Mr.  Hayter  for  the  Plaintiff: 

If  Lord  Dillon  v.  Plaskett  (a)  and  Lewis  v.  Lord 
Zouche  (b)  be  law,  the  Plamtiff  has  a  right  to  obtain, 
in  ibis  Court,  the  relief  he  asks.  The  Trustees  repre- 
sent the  body  of  Creditors,  and,  therefore,  it  is  sufficient 
to  make  them  parties.  The  Surplus  is  not  all  that 
Lord  Egmont  is  entitled  to:  by  the  Deed,  an  annual 
Sum  was  directed  to  be  raised  for  his  benefit:  that 
annual  Sum  is  liable  to  be  affected  by  the  Elegit.  The 
question,  whether  it  is  necessary  to  make  the  Creditors 
Parties,  has  been  decided  by  Lewis  y.  Lord  Zouche. 
Besides,  the  Plamtiff  has,  substantially  stated,  in  his 
Billy  that  he  cannot  ascertain  who  the  Creditors  are. 

Sir  E.  Sugden,  in  reply : 
This  is  the  Demurrer  of  one  of  the  Trustees,  and 

(a)  a  Bligh,  New  Ser.  239.         (b)  Ante,  Vol.  IL  p.  388. 
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Cocker 


not  of  Lord  Egnumt.  They  cannot  be  decreed  to 
account  in  the  absence  of  the  Creditors.  In  Lewis  v. 
Lord  Zouche  the  Master  had  found  that  certain  Persons 


Lord  Egmokt.  ^®^  entitled  to  Annuities,  and  there  was  an  ascertained 
Surplus  which  was  payable  to  Lord  Z(mche.  But,  here, 
the  Surplus  has  not  been  ascertained ;  the  Debts  have 
not  been  paid,  nor  have  the  Estates  been  sold.  In 
DiUan  v.  Plaskett  also,  a  clear  sum  of  6,000  /.  a  year 
was  secured  to  Lord  Dilhn* 

The  VicE-CflANCBLLOR,  having  referred  to  the 
Briefs  in  Newton  y.  Lard  Egmonty  said : — I  confess 
it  appears  to  me  that  the  Creditors  are  necessary 
Parties. 

Demurrer  ore  tenus  allowed,  with  liberty  to  amend 
by  adding  Parties. 


1833: 
13th  November. 

Practice. 
Pro  Confesso. 

Where  a  Bill  18 
ordered  to  be 
taken  pro  coH" 
fissoy  the  De- 
cree may  be 
made  subse- 
quently, 
although  it  is 
usually  taken  at 
the  same  time. 


WOOLLAMS  V.  BAKER. 

In  this  Case  there  was  one  Defendant  only,  and  an 
Order  had  been  obtained  for  taking  the  Bill  pro  am- 
fesso  against  him,  but  no  Decree  had  been  then  made. 
The  Registrar  having  declined  to  set  down  the  Cause 
for  the  purpose  of  the  Decree  being  made,  on  the  ground 
that  the  Decree  ought  to  have  been  obtained  at  the 
time  when  the  Order  for  taking  the  Bill  pro  confesso, 
was  made : 

Mr.  Wakefieldy  for  the  Plaintiff,  now  applied  to  have 
the  Cause  set  down.    He  said  that,  though  the  Plaintiff 
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W00LLAM8 

And  the   Vtce-Chaneellor  being  of  that  opinion,  di-        Baker. 
rected  the  Cause  to  be  set  down,  and  the  Clerk  in  Court 
to  attend  with  the  Record. 


The  following  Cases  were  referred  to  by  Mr.  Wake^ 
field:  EUis  y.  Edwards  (a),  in  which  the  Order  for  taking 
the  Bill  pro  confesso  was  made  on  the  30th  of  May 
1769,  and  the  Decree  on  the  8th  of  June  1769,  and 
London  v.  Ready  (b),  where  the  Order  was  made  on  the 
27th  of  March  1821,  and  the  Decree  the  11th  of  No- 
vember 1821. 

(a)  Not  reported. 

{b)  See  1  Sinr.  A  Stu.  44 ;  and  Baker  v.  Keen,  antey  Vol.  IV. 


1835: 
CASBORNE  V.  BARSHAM.  ad  July. 

The  Plaintiff  was  the  Assignee  of  the  Estate  and       insolvent 

Effects  of  one  Chandlery  who  had  taken  the  benefit  of   Debtor.  PUa. 

the  Insolvent  Debtors'  Act,  7  Geo.  4,  c.  67.   The  object  ^^  ^  BilTfiled 

of  the  Bill  (which  contained  an  allegation  that  the  Suit  by  the  Assignee 

had  been  instituted  with  the  consent  in  writing  of  the  of  an  Insolvent 

major  part  of  the  Creditors  of  the  Insolvent,  and  with  Defendant 

the  approbation  of  the  Insolvent  Debtors'  Court,)  was  pleaded  that  tlie 

to  have'a  Deed,  which  the  Insolvent  had  executed  to  the  Consent  of  the 
rk  i.    1  ,  1.         ,  t  «   1  1  1   Creditors  and  of 

Defendant,  delivered  up  to  be  cancelled,  on  the  ground  the  Insolvent 

that  it  had  been  fraudulently  obtained.  Debtors'  Court, 

to  the  institu- 
tion of  the  Suit,  had  not  been  obtained.  Plea  over-ruled. 


v^ 


^yci 
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V, 

Barsham. 


The  Defendants  pleaded:  "That,  by  the  Statute 
made  and  passed  in  the  7  Geo.  4,  intituled  ^  An  Act  to 
amend  and  consolidate  the  Laws  for  the  Relief  of  Insol- 
vent Debtors  in  England,*  it  is  enacted  and  provided, 
that  no  Suit  in  Equity  shall  be  commenced  by  the 
Assignee  or  Assignees  of  any  Insolvent  without  the 
approbation  of  the  Court  for  Relief  of  Insolvent  Debtors 
in  England,  or  of  one  of  the  Commissioners  thereof:"  * 


*  Secti  24  of  the  Act,  which  is  partly  set  forth  in  the 
Plea,  enacts  as  follows :  "  That  it  shall  and  may  be  lawful 
for  the  Assignee  or  Assignees  of  any  such  Prisoner,  and  such 
Assignee  or  Assignees  is  and  are  hereby  empowered  to  sue 
from  time  to  time,  as  there  may  be  occasion,  in  his  or  their 
own  Name  or  Names,  for  the  recovery,  obtaining  and  en- 
forcing of  any  Estate,  Effects  or  Rights  of  such  Prisoner, 
but  in  Trust  for  the  Benefit  of  such  Assignee  or  Assignees 
and  the  rest  of  the  Creditors  of  such  Prisoner,  according 
to  the  Provisions  of  this  Act ;  and  to  give  such  Discharge 
and  Discharges  to  any  Person  or  Persons  who  shall  be 
respectively  indebted  to  such  Prisoner  as  may  be  requisite, 
and  to  make  Compositions  with  any  Debtors  or  Accountants 
to  such  Prisoner,  where  the  same  shall  appear  necessary ;  and 
to  take  such  reasonable  part  of  any  such  Debts  as  can,  upon 
such  Composition,  be  gotten,  in  full  discharge  of  such  Debts 
and  Accounts,  and  to  submit  to  Arbitration  any  difference 
or  dispute  between  such  Assignee  or  Assignees,  and  any 
Person  or  Persons,  for  or  on  account  or  by  reason  of  any 
Matter,  Cause  or  thing  relating  to  the  Estate  and  Effects  of 
such  Prisoner :  provided,  nevertheless,  that  no  such  Composi- 
tion or  submission  to  Arbitration  shall  be  made,  nor  any  Suit 
in  Equity  be  commenced,  by  any  such  Assignee  or  Assignees, 
without  the  consent  in  writing  of  the  major  part  in  value 
of  the  Creditors  of  such  Prisoner,  who  shall  meet  together 
pursuant  to  a  Notice  of  such  Meeting,  to  be  published  at 
least  14  days  before  such  Meeting,  in  the  London  Gazette^ 
and  also  in  some  Newspaper  most  usually  circulated  in  the 
neighbourhood  of  the  place  where  such  Prisoner  bad  his  or 
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and  they  averred  that  the  Suit  was  commenced  without 
such  approbation  having  been  obtained. 

Mr.  Elderton,  in  support  of  the  Plea,  called  the 
attention  of  the  Court  to  the  question  being  raised 
by  Plea  and  not  by  Demurrer,  and  cited  OcJUestone  v. 
Benson  (a).  Doe  v.  Spencer  (b),  Bevan  v.  Lewis  (c), 
Bozon  V.  Williams  (d),  King  v.  Tullock  (e\  Jones  v. 
Yates  (/),  Dance  v.  Wyatt  (g).  Smith  v.  Biggs  (A), 
Pierctf  v.  Roberts  (i),  Allison  v.  Rayner  (A),  Bensley  v, 
Bignold{l). 


1835- 
* , / 

Casborne 
Barsktam. 


Mr.  G.  Richards^  in  support  of  the  Bill,  relied  on 
Piercy  v.  Roberts^  Jones  v.  Yates^  Dance  v.  fFya^^,  and 
Dotfv.  £!p«iiccr  (m),  and  said  that  the  object  of  the  Legisla- 
ture, in  requiring  the  Consent  of  the  Creditors  and  of  the 
Insolvent  Debtors'  Court,  to  the  institution  of  a  Suit, 
was  not  to  skreen  the  Debtprs,  but  to  protect  the  Estate 
of  the  Insolvent :  that,  as  the  Act  gave  the  Assignee 
a  power  which  the  Law  did  not  give  him,  namely,  to  sue, 
in  his  own  Name,  for  Choses  in  Action  belonging  to  the 
Estate,  it  imposed  upon  him  the  necessity  of  obtaining 
the  Consent  of  the  Creditors  and  of  the  Court ;  without 
which  be  would  not  be  entitled  to  retain  his  Costs  out 

her  last  usual  residence  before  his  or  ner  imprisonment  as 
aforesaid,  nor  without  the  approbation  of  the  said  Court ,  or 
of  one  of  the  Commissioners  thereof." 


(a)  a  Sim.  &  Stu.  S65. 
(A)  3  Bing.  203. 
(c)  3  Glyn.  &  Jam.  245. 
{d)  a  Youn.  &  Jerv.  475. 
(f)  AiUe,  Vol.  IL  p.  469. 
(/)  3  Youn.  &  Jerv.  373. 


ig)  6  Bing.  486. 
(A)  ^iifr,Vol.  V.p.391. 
(f)  1  Myl.  &  Keen,  4. 
(k)  7  Bam.&  Cress.  441. 
(/)  5  Bam  &  Aid.  335. 
(«f)  3  Bing.  203. 
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1835.  of  the  Estate:  that  the  question  was  a  question   of 

Law,  and  therefore,  it  was  immaterial  whether  it  was 
raised  by  Demurrer,  by  Plea,  or  at  the  hearing  of  the 


Casborvb 


«^. 


BA.ai.AM.     Cause. 

The  Vice-Chancellor  : 

This  case  has  been  very  fully  and  ably  argued;  and  I 
am  glad  it  has  occurred,  as  it  gives  me  an  opportunity  of 
deciding  the  question  as  I  think,  in  reason  and  Law^  it 
ought  to  be  decided. 

In  King  v.  Tullock,  if  I  had  had  to  decide  the  ques- 
tion originally,  I  should  have  decided  it  otherwise  than 
I  did,  but  I  felt  myself  bound  by  the  high  Authority 
of  Sir  J.  Leach  in  Ocklestone  v.  Benson :  for  I  remem-> 
ber  Lord  JEldan  saying  that  a  single  Decision,  unap* 
pealed  from,  ought  not  to  be  disregarded.  The  first 
Decision  by  Sir  fV.  Alexander,  was  in  conformity  to  the 
Decision  of  Sir  J.  Leach :  but,  on  further  consideratioa 
his  Lordship  changed  his  Opinion.  And  it  appears  that^ 
when  the  general  point  again  came  before  Sir  J.  Leach, 
in  Piercy  v.  Roberts,  he  did  not  choose  to  decide  it 
without  conferring  with  some  of  the  Judges  of  the  Courts 
of  Common  Law.  He  did  confer  with  them,  and  their 
Opinion  was  that  the  Provision  made  by  the  Statute, 
was  to  be  considered  as  made  for  the  benefit  of  the 
Creditors  alone,  and  that  it  was  not  competent  to  the 
Defendants  to  take  advantage  of  the  objection  that 
the  Suit  had  been  instituted  without  the  Consent  of  the 
Creditors :  that  Opinion  was  in  conformity  to  the  De- 
cision in  Dance  v.  Wyatt,  and  Doe  v.  Spencer. 

It  could  not  be  the  intention  of  the  Legislature  to 
prevent  the  Assignee  of  an  Insolvent  Debtor  from  im- 
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mediately  filing  a  Bill;  for  there  might  be  a  case  in 
which  any  delay  would  be  attended  with  the  total  de- 
struction of  the  Property,  as,  for  instance,  a  case  of 
Waste. 

My  Opinion  is  that  the  Plea  ought  to  be  over-ruled, 
but  without  Costs,  owing  to  the  conflict  of  Authorities, 
and  because  the  Plaintiff  has  thought  proper  to  allege, 
in  his  Bill,  that  the  Consent  and  Approbation  of  the 
Creditors  and  of  the  Court  had  been  obtained. 


1833: 


HASLUCK  V.  STEWART. 
JVlOTION  for  an   Attachment  for  want  of  Answer 
against  a  Defendant  resident  in  Scotland^  who  had  been 
served  with  a  Subpoena,  under  2  &  3  Will.  4,  c.  33  (a), 
and  had  appeared  to  the  Bill. 

The  question  was,  whether  Notice  of  the  Motion 
ought  to  have  been  given  to  the  Defendant. 

Mr.  KoBf  for  the  Plaintiff. 

Mr.  Jacobs  for  the  Defendant. 

The  Vice-Chancellor  said,  he  would  confer  with  the 
Master  of  the  Rolls  upon  the  subject. 

On  a  subsequent  day  His  Honor  said  that  he  had 
consulted  the  Master  of  the  Rolls,  and  that  they  were 
both  of  opinion  that,  where  a  Defendant  had  been 
served  with  a  Subpoena  under  the  Act,  no  subsequent 
Process  ought  to  be  granted,  except  upon  a  Motion 
of  which  Personal  Notice  had  been  given  to  the  De- 
fendant. 

(a)  See  Parker  v.  L/oyrf,  ante.,  Vol.  V.  p.  508. 
Vol.  VI.  Y 


1835  J 
34th  July. 

^  V 

Practice. 
Process. 

Where  a  De- 
fendant has 
been  served 
with  a  Subpoena 
under  a  &  3 
W.4,  C.33. 
Personal  Notice 
must  be  given 
to  him  before 
any  subsequent 
Process  is  ap- 
plied for. 


^i;^^  J,  ^</^ 
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' V ' 

Attorney- 
General 

V. 

Corporation 

OF 

Rochester. 


ATTORNEY-GENERAL  v.  THE  CORPORATION 
OF  ROCHESTER. 

After  the  Report  of  this  Case  (ante,  p.  273)  was 
sent  to  pressy  the  Reporter  was  referred  to  the  after- 
mentioned  Acts  of  Parliament,  from  which  it  appears 
that  Lepers  and  Bedridden  People,  were  authorised  to 
appoint  persons  called  Proctors,  to  gather  Alms  for  their 
relief.  See  1  Edw.  6,  c.  3,  s.  19 ;  8  8c  4  Edw.  6,  c.  16, 
8.  7- 


In  14  Eliz.  c*  5,  (for  the  pmiishment  of  Vagabonds) 
Persons  that  be,  or  utter  themselves  to  be  Proctors, 
going  about  the  country,  without  sufficient  authority 
derived  from  the  Queen,  are  mentioned  as  ^offenders 
within  the  Act,  s.  6. 

Burn  probably  alludes  to  them,  when  he  mentions, 
as  one  description  of  Persons  who  are  to  be  deemed 
Rogues  and  Vagabonds :  **  Persons  going  about  as  Col- 
lectors for  Prisons,  Gaols  or  Hospitals."  See  Bum's 
Just.  vol.  4,  p.  412, 18tfa  edit. 

Watts,  the  founder  of  the  Charity,  was  Recorder  of 
Rochester. 


ENT>   OF    PAST   II     VOL   Vt 
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VICE-CHANCELLOR. 


MOORE  V.  LANGFORD  AND  WIFE.  ^^^35: 

8th  July. 


This  was  a  Suit  on  behalf  of  the  Creditors  of  J.  W.      Exceptions, 

WaterSj  deceased,  against  Mr.  and  Mrs.  Langford^  the  jf  ^^^  general 

latter  being  the  Administratrix  of  the  deceased.  Exception  in 

taken  to  the 
Master's  Certi- 
The  Bill  charged  the  Defendants  with  misconduct  in  ficate,  approving 

the  administration  of  the  Assets,  and,  in  addition  to  the  tories^under'a 
ttsual  prayer,  asked  that  Mr.  Langford  might  be  ordered  Decree,  and  the 
to  pay  the  Costs  of  the  Suit,  in  case  the  Intestate's  Es-  ^ou^t  is  of  opi- 
#  *      1      1 1  ,      .       /T>  .  ,  y        "*^°  ^^t  one 

tate  should  be  msufficient  to   pay  the  same  together  only  of  the  In- 

Wth  the  Debts  and  Funeral  Expences.  terrogatories 

ought  not  to 
have  been 
The  liefendants,  by  their  Answer,  admitted  that  since  approved  of,  the 
ve  -BiJI  ^ag  filed  they  had  paid  three  of  the  Intestate's  ^^  allowed. 

%p7e  contract  Debts,  to  the  amount  of  212/.  10s.  9rf.,  

^a  Aaa.  expended  the  residue  of  the  Assets  which  re-   ^^^^og^ones. 
^aed   in  their  hands,  in  obtaining  the  Letters  of  Admi-  If,  in  a  Credi- 
^^tra.  ti  o^^  tor's  Suit,  a  De- 

cree is  made  in 
the  usual  form, 
no  special  Interrogatory  for  the  examination  of  the  Defendants,  ought 
to  be  allowed,  although  a  Case  for  directing  special  Inquiries,  is 
made  on  the  Record.  ^  ci    •  y2       ^ 
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The  Decree  neither  contained  any  declaration,  nor 
any  special  inquiries,  but  was  in  the  usual  form. 

The  master  allowed  certain  Interrogatories  for  the  ex- 
amination of  the  Defendants  pursuant  to  the  Decree; 
the  two  first  and  the  last  of  which  were  the  common 
Interrogatories  for  the  examination  of  personal  Repre- 
sentatives ;  but  the  third  was  special,  and  asked  whe- 
ther the  Defendants  had  not,  since  the  filing  of  the 
Bill,  paid  any  and  what  Debts  of  the  Intestate,  and 
to  whom,  and  for  what  reasons,  and  on  what  accounts 
the  same  were  due ;  and  whether  such  Debts  were  really 
due,  and  whether  such  Payments  were  not  made,  vo- 
luntarily, to  Relations  or  Connections  of  the  Defend- 
ants, without  any  proceedings  or  applications  to  obtain 
payment,  and  for  the  purpose  of  defeating  the  Plaintiff 
in  this  Suit,  and  under  some  Agreement  or  under- 
standing that  the  sums  paid  should  be  returned.  The 
Interrogatory  then  inquired  after  Letters  and  other 
Papers,  in  the  Defendant's  possession,  relating  to  the 
matters  thereby  inquired  after,  and  required  the 
Defendants  to  set  forth  a  list  of  them,  and  to  set  forth 
the  purport  of  such  of  them  as  they  had  destroyed. 

The  Defendants  excepted  to  the  Master's  Certificate, 
in  the  following  terms  : 

"  For  that  the  said  Master  has,  by  his  Certificate, 
certified  that,  in  pursuance  of  the  Decree  made  in  this 
Cause,  dated  the  21st  December  1831,  he  had  settled 
and  allowed  the  following  Interrogatories  for  the  exami- 
nation of  the  Defendants."  All  the  Interrogatories  were 
then  set  forth,  at  full  length ;  and  the  Exception  con- 
cluded as  follows : 
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"  Whereas  the  said  Master  ought  not  to  have  al- 
lowed such  Interrogatories." 

Mr.  Wakefield  and  Mr.  K,  Parker ^  in  support  of  the 
Exception,  contended  that  the  Decree  being  the  common 
Decree  in  a  Creditor's  Suit,  the  third  Interrogatory,  to 
wUchaUme  they  objected^  ought  not  to  have  been  allowed. 

Mr.  Knight  and  Mr.  JameSy  for  the  Plaintiff,  said 
that  the  Exception  extended  to  all  the  Interrogatories^ 
and  as  it  had  been  admitted  that  the  Master  was  right 
in  allowing  three  of  them,  the  Exception  covered  too 
much,  and  ought,  therefore,  to  be  overruled.  Pearson 
V.  Knapp  (a) ;  Hodges  v.  Salomons  (ft) ;  Green  v.  TT^a- 
wr(c). 

Secondly :  that  the  third  Interrogatory  was  proper  in 
consequence  of  the  payments  made,  by  the  Defendants, 
to  Creditors  of  the  Intestate,  after  the  Bill  was  filed  : 
that,  after  Bill  filed,  the  Personal  Representative  could 
not  prefer  any  Creditor ;  that,  at  any  rate,  such  prefer- 
ence was  open  to  suspicion,  and  justified  the  Interroga- 
tory. 

Mr.  Wakefield,  in  reply,  said  that,  the  Case  appearing 
on  the  Record  and  no  special  Inquiries  being  directed 
by  the  Decree,  it  was  improper  and  irregular  to  exhi- 
bit a  special  Interrogatory :  that  a  Personal  Represen- 
tative had  a  right  to  prefer  a  Creditor,  after  Bill  filed  and 
at  anytime  before  a  Decree ;  Maltby  v.  Russell {d) :  that 
the  Cases  cited  turned  on  the  grammatical  construction 


1835. 
Moore 

Lamgvord 
AND  Wife. 


(fl)  I  Myl.  &  Keen,  313. 
(b)  1  Cox,  949. 


(c)  Antiy  Vol.  I.  p.  404. 
(cO  3  Sim.  &  Stu.  337. 
z  2 


326 


CASES  IN  CHANCERY. 


1835- 

* y * 

MOORB 
V. 

Lamoford 
AND  Wipe. 


of  the  particular  Exception,  and  did  not  decide  that  seve- 
ral matters  or  objections  might  not  be  included  in  one  Ex- 
ception, as  was  evidenced  by  the  leave  repeatedly  given 
to  amend  the  Exception  to  which  the  objection  applied, 
by  adding  such  words  as,  ''  or  some  or  one  of  such 
particulars,"  which  had  been  done  in  some  of  the  Cases 
cited,  and  in  the  recent  Case  of  Russell  v.  Dight,  before 
Sir  John  Leach,  Master  of  the  Rolls,  in  Hilary  Term 
1834,  in  Carbonell  v.  Bessell,  before  The  present  Vice- 
ChanceUar  in  the  same  year,  and  in  Gompertz  v.  Best, 
before  Lord  Lyndhurst,  Chief  Baron,  in  December 
1834:  that,  if  the  Exception  was  that  the  Master  was 
wrong  in  all  and  each  particular,  then,  if  he  was  right 
in  any  particular,  the  Exception  failed ;  but  if,  as  in  this 
Case,  the  Exception  was  that  the  Master  ought  not  to 
have  allowed  such  Interrogatories,  then,  if  the  Master 
had  improperly  allowed  any,  or  any  part  of  any  Interro- 
gatory, the  Exception  was  good. 

The  Vice-Chancellor: 
With  respect  to  the  question  of  Form,  I  think  that  it 
sufficiently  appears,  by  the  Judgments  in  the  Cases  of 
Green  v.  Weaver,  and  Pearson  v.  Knapp,  that  the  Deci- 
sions of  the  Judges  depended  on  the  Form  in  which  the 
Exceptions  were  framed,  and  that  they  decided  on  the 
Form.  Those  Decisions  do  not  afford  any  such  general 
Rule  as  appears,  at  first  sight,  to  be  laid  down  by  Lord 
Alvanley,  M.  R.,  in  Hodges  v.  Salomons,  and  the  Case 
of  Bailey  v.  Timperon  («),  decided  on  the  31st  January 
1827,  which  is  mentioned  in  a  note  in  my  own  copy 
of  Cox's  Reports. 

If  the  Master  allows  all  the  Exceptions,  and  the  Ex- 
ception to  his  Report,  is  because  he  ought  not  to  have 


(0  Reg.  Lib.  A.  i8a6.  fol.477. 
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allowed  all  of  theiUy  the  Party  excepting  will  succeed  if 
he  shows  that  the  Master  was  wrong  in  allowing  one ; 
buty  if  the  Exception  is  because  the  Master  ought  not 
to  have  allowed  any,  then,  if  one  was  proper  to  be 
allowed,  the  general  Exception  fails  as  to  all :  and  the 
distinction  appears  to  me  so  obvious,  that  I  cannot  con* 
ceive  that  any  person  could  have  any  doubt  on  the  sub- 
ject I  am  of  opinion,  therefore,  that  the  Exception  in 
this  Case  is  right  in  Form. 


327 
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LANOrORO 

AND  Wife. 


The  next  question  is,  whether  the  Master  was  right 
in  allowing  the  third  Interrogatory.  It  struck  me,  when 
I  first  read  that  Interrogatory,  that  it  was  in  such  a  Form 
as  I  never  saw  before,  and  that,  if  it  were  generally  fol- 
lowed, a  trap  would  be  laid  for  a  man's  conscience. 
This  is  one  reason  why  I  do  not  feel  inclined  to  support 
it  Besides,  I  doubt  very  much,  if  a  Decree  in  a  Credi- 
tor's Suit  be  made  in  the  common  Form,  whether  any 
such  Interrogatory  ought  to  be  allowed  at  all.  At  all 
events,  this  Interrogatory  ought  to  be  modified  or  al- 
lowed in  part  only :  and,  consequently,  I  shall  refer  it 
back  to  the  Master  to  review  his  Certificate,  so  far  a» 
the  third  Interrogatory  is  concerned. 


z3 
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18355  WALTON  V.  MERRY. 

34th  Not. 


Practice.  1  HE  Question  in  this  Case  was,  whether,  under  11 

Infant  trustee.  Geo.  4  and  1  Will.  4,  e.  60,  s.  11,  the  Infant  Heir  of 

1 1  Geo.  4.  Vendor  could  be  ordered,  by  the  Decree,  to  convey  to 

and  1  Will.  4.  the  Purchaser,  or  whether  the  Order  must  not  be  ob- 

^"  ^^ tained  by  Petition. 

Where  the 

Court,  in  any  Mr.   Webster  contended    that  a   Petition  was    not 

proceedinff  in  a 

Cause,  dellares  necessary. 

a  Party  to  be  a 

Trustee  wiAin         jyi^^  j^,^  Russell,   contri,  referred  to  Fellowes  v. 

1  WiS^VJ^c.  60,   ^H(a)i  and  Prytharch  v.  Havard{b). 
it  may,  by  the 

Kt^  Con.  '^^  nce-Chancelhr  said  he  was  of  opinion,  on  the 

veyance  to  be      first  words  of  the  Section,  that,  where  the  Court,  in 
made.  ^  4  ^  ^y^^^y  proceeding  in  a  Cause,  declares  a  Party  to  be 
^^'    '  ^  '  a  Trustee,  it  may,  by  the  same  Order,  direct  a  Convey- 

ance to  be  made. 


(a)  Ante,  Vol.  V.  p.  319.  {b)  Anti,  p.  9. 
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TYTHERLEIGH  v.  HARBIN.  ,835 : 

24th  Not. 

Thomas  tytherleigh,  by  Ms  wm  dated         ^7^ 

the  8th  of  February  1830,  devised  to  Trustees  and  their     Comtruction. 

Heirs  his  Estate  in  the  Parish  of  Yeovil :  ''  Upon  Trust  

that mysaidTrusteeSyOrtheSurvivorsorSurvivorof them,  yj^^^^E  * 

his  Heirs,  Executors  or  Administrators  do  and  shall,  at  to  Trustees,  in 

their  or  his  discretion,  demise  or  lease  the  said  Estate,  J^^\ji^^  ^'  ^• 

Lands  and  Premises,  for  such  terms,  and  in  such  man-  ^^j,  ^^^  death 

ner  as  they  or  he  shall  think  proper  and  most  for  the  of  R,  T.,  in 

benefit  of  the  said  Estate,  and  upon  Trust  to  receive  the  ^e^LVtate^iuT 

Rents,  Issues  and  Profits  and  yearly  Proceeds  thereof,  between  or 

as  the  same  shall  respectively  become  due  and  payable  a°*ong8t  all  and 
,   ,  .      ,         1  ,  T>      ,        everv  and  such 

and  be  received,  and  pay  the  same  unto  my  Brother  one  or  more  of 

Robert  Tytherleigh  during  his  Life,  by  half-yearly  pay-  the  Child  or 

ments,  for  his  own  use  and  benefit,  but  not  by  way  of  p  T^^h 

anticipation ;  and,  from  and  immediately  after  the  de-  should  be  living 

cease  of  the  said  Robert  Tytherleigh,  then  upon  Trust  at  his  decease, 
^       ^  .jm  1     o       •  C3       '         and  the  Issue  of 

that  they  my  said  Trustees,  or  the  Survivors  or  ourvivor  gu^h  of  them  as 

of  them,  his  Heirs,  Executors  or  Administrators,  do  and  should  be  then 

shall  convey,  assign,  transfer  and  make  over  the  said  j^^  such* ^ 

Estate,   Lands   and    Premises    unto,    or    between   or  Issue  to  take 

amoi^t  all  and  every,  and  such  one  or  more  of  the  hetween  or 

Child  or  Children  of  the  said  Robert  Tytherleigh  who  the  Share  which 

shall  be  living  at  the  time  of  his  decease,  and  the  Issue  their  Parent  or 

of  such  of  them  as  shall  be  then  dead  leaving  Issue,  such  hJ^Jr^'w*  ^^"  ?\ 

Issue  to  take  between  or  amongst  them  the  Share  only  tied  to  if  then 

which  their  Parents  or  Parent  would  have  been  entitled  ^^^^"&* 

R,  T  surviv- 
ed the  Testator, 
and  died  leaving  several  Children  and  the  Issue  of  another  Child  who 
was  dead  at  the  date  of  the  Will.  Held  that  such  Issue  were  entitled 
to  take,  amongst  them,  an  equal  dharc  of  the  Estate  with  tlie  sur- 
viving  Children.  // 
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1835.  to  if  then  living y  their  Heirs,  Executors  and  Administra- 

tors, as  Tenants  in  Common  and  not  as  Joint  Tenants, 
to  and  for  their  own  absolute  use  and  benefit. 


Tytherleigh 

V, 

Harbin. 


The  Testator  died  on  the  23d  of  December  1833. 

Robert  Tytherleigh  died  on  the  15th  of  February 
1834,  leaving  the  Plaintiffs  his  only  Children  him  sur- 
viving, and  without  having  had  any  Child  who  died 
leaving  Issue  since  the  date  of  the  Will. 

The  Plaintiffs,  conceiving  that  they  were  the  only 
persons  beneficially  interested  in  the  Estate,  agreed  to 
sell  it  to  the  Defendant,  who  refused  to  complete  his 
Purchase,  alleging  that  the  Issue  of  James  Tytherleigh 
(a  Child  of  Robert  Tytherleigh,  who  died  before  the 
date  of  the  Will),  were  entitled,  under  it,  to  the 
Share  which  their  deceased  Father  would  have  taken 
in  the  Estate,  if  he  had  been  living  at  the  death  of 
Robert  Tytherleigh.  The  Plaintiffs,  however,  contended 
that  James  Tytherleigh  having  died  previously  to  the 
date  of  the  Will,  his  Issue  were,  according  to  the  true 
construction  of  the  Will,  excluded  from  any  Share  or 
Interest  in  the  Estate. 

Hie  Bill  prayed  for  a  Specific  Performance  of  the 
Agreement. 

The  Parties  having  agreed  to  abide  by  the  decision  of 
the  Court, 

Mr.  Knight  and  Mr.  Amphlett,  for  the  Plaintiffs, 
said  that  the  Children  of  Robert  Tytherleigh  living  at 
his  decease,  were  the  primary  Devisees,  and  that  no- 
thing was  given  to  their  Issue,  except  by  way  of  substi- 
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tution;  and,  consequently,  as  James  TytherlAgh  died  1835. 

before  the  date  of  the  Will,  his  Issue  could  not  be 
entitled  to  any  Interest  in  the  Estate.   Christophersan  v. 
Naylora);  ThomhiU  v.  Thornhillijb);  Butter  v.  Om-       Hakbiw. 
money  (c) ;  Waugh  v.  Waugh  {d). 

Mr.  Kindersley  and   Mr.  Berrey,  for  the  Defen- 
dant: 

In  this  Case  there  is  a  substantive,  original  Gift  to  the 
Children  and  the  Issue  of  deceased  Children  of  Robert 
Tytherleigh.  In  Christophersan  v.  Nayhr,  there  was 
a  substantive  Gift  to  the  Children  only.  So,  in  Thorns 
hill  V.  ThomhiU,  the  Nephews  and  Nieces  of  the  Testa- 
tor were,  alone,  the  primary  Legatees :  and,  in  Butter 
V.  Ommaney,  there  was  no  original  Gift  to  the  Children 
of  the  Testator's  Brothers  and  Sisters. 

According  to  the  reasoning  of  Sir  John  Leach,  Mas- 
ter of  the  Rolls,  in  Waugh  v.  Waugh,  Eleanor  Waugh 
ought  to  have  taken  a  Share  in  the  6,000/.;  for  her 
Father  would  have  taken,  if  he  had  been  living.  Here 
the  words  are,  "  If  then  living ;"  and  James  Tyther- 
leigh would  have  taken  a  Share  if  he  had  been  living  at 
the  death  of  Robert  Tytherleigh. 

Mr.  Knight,  in  reply : 

No  Case  can  be  produced  in  which,  under  a  Devise 
of  this  description,  the  Issue  of  a  pre-deceased  Child 
have  been  admitted  to  a  Share.  The  Testator  had  in 
mind  a  Child  or  Children  then  living.  By  the  words : 
''  The  Issue  of  such  of  them  as  shall  be  then  dead," 

(a)  1  Mer.  320.        (A)  4  Madd.  377.      (c)  4  Russ.  70. 
(d)  2  My].  &  Keen,  41. 
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1835.  he  could  not  mean  the  Issue  of  a  Child  or  Children, 

who  could  noty  by  any  possibility,  take.  The  Case 
turns  on  this :  was  it  or  was  it  not  substitution  that  was 
Harbin.  intended  ?  The  Issue  were  to  take  only  what  the  Parent 
would  have  taken  if  then  living,  and  the  deceased  Child 
could  not  have  taken. 

The  Vice-Chancellor  : 

In  this  Case  there  is  an  original  substaiaive  Gill  to 
the  Child  or  Children  of  Robert  Tytherleigh  living  at 
the  time  of  his  decease  and  the  Issue  of  such  of  them 
as  should  be  then  dead  leaving  Issue ;  and  I  think 
that  the  word  "  them"  means  nothing  more  than 
"  Child  or  Children."  This  Case,  therefore,  differs 
from  the  first  three  Cases  cited  for  the  Plaintiffs.  The 
Testator  then  says :  "  Such  Issue  to  take,  between  or 
amongst  them,  the  Share  only  which  their  Parent  or 
Parents  would  have  been  entitled  to,  if  then  living." 
These  words  were  necessary  in  order  to  show  what 
Share  the  Issue  of  a  deceased  Child  were  to  take 
amongst  them ;  for,  if  there  had  been  two  surviving 
Children  and  Ten  Children  of  a  deceased  Child,  and 
those  words  had  not  been  used,  there  might  have  been 
a  question  whether  each  of  the  ten  Grandchildren  was 
not  entitled  to  an  equal  Share  with  the  two  surviving 
Children. 

In  Waugh  v.  Waugh  the  Decision  might,  I  think, 
have  been  supported  on  the  ground  that  the  Testator, 
by  making  a  separate  Provision  for  Eleanor  Waiyh  in 
a  subsequent  part  of  his  Will,  had  shown  an  intention 
to  exclude  her  from  any  Share  of  the  6,000  Z.,  and  there- 
by  had,  himself,  put  a  construction  on  the  language 
which  he  had  previously  used. 


CASES  IN    CHANCERY.  333 


I  think  that  I  am  not  overraling  Waugh  v.  Waughf      ^  1835. 
or  any  of  the  other  Cases  that  have  been  cited,  if  I  hold, 
merely  on  the  language  of  this  Testator,  that  the  Issue 
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of  the  deceased  Child  are  entitled  to  take.  Harbin. 


KEMBLE  V.  KEAN  (a).  18119: 

1st  December. 

iN  February  1828  an  Agreement  in  writing  to  the  fol-  .    .   . 

lowing  effect,  was  made   between  the  Plaintiffs,  who       Agreement! 

were   the    Proprietors  of  Covent-garden  Theatre,  and       Injunction. 

the  Defendant,  a  celebrated  Actor:  that  the  Defendant  rpu    ^I     •  * 

Itie  rropnetors 

should  act  at  the  Theatre  for  24  Nights,  at  a  Salary  of  of  Covent-gar- 

60/.  for  each  Night:  that  the  Engagement  should  com-  ^^n  IJea^^e 

'  mence  on  the  1st  October,  and  conclude  before  Christ-  ^tor  that  he 

mas  then  next :   that  the  Defendant  should  give  the  should  act  for 

preference,  to  the  Plaintiffs,  in  the  renewal  of  an  En-  ^^^^'^^^ 

gagement,  and  should  not  perform  at  any  other  Theatre  a  certain  Period 

in  London  during  the  period  of  his  Engagement.  ST^^™®'  *^  ^^^^^ 

thaty  in  the 
The  Defendant,  accordingly,  acted  16  Nights ;   but  meantime,  he 

was  unable  to  complete  his  Engagement  before  Christ-  should  not  act 

mas  1828,  in  consequence  of  an  accident  that  happened  pjace  in  Lon- 

to  the  Gas-works  in  the  Theatre.     An  Agreement  was  don.   Held  that 

then  made  between  the  Parties,  for  a  new  Enffagement  ^l  ^^^^  ^JJ' 

'  °  °  not  enforce  the 

to  commence  after  Christmas  1828,  for  12  Nights  per-  positive  part  of 

formance,  (instead  of  the  eiffht  that  remained  under  the  ^^®  Contract, 

and  therefore,  it 

*  A  Report  of  this  Case,  which  was  omitted  in  its  proper  |^    Iniunction  a 
place,  is  now  given,  as  it  was  referred  to  and  much  observed  breach  of  the 
upon  in  the  next  Case.     The  Reporter  had  no  Notes  of  the  negative  Part. 
Arguments.     The  Judgment  was  taken  from  a  Short-hand  ^^^^J'^^^^y^^  fj^ 
Writer's  Notes,  which  The  Vice- Chancellor  perused  on  the  "^  * 

hearing  of  the  next  Case,  and  said  were  correct.  <  ,      •  i  > 
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1829.  first  Engagement)  upon  the  same  terms  as  before.    The 

Defendant,  accordingiyy  acted  on  the  Nights  of  the  6th 
and  8th  of  January  1829,  and  was  to  have  acted  again 

Kean  ^^  ^^^  l^thy  but,  on  that  Night,  he  was  unable  to  ap- 

pear before  the  Public.  Shortly  afterwards,  the  De- 
fendant having  expressed  a  wish  to  suspend  his  per- 
formance in  London  and  retire  into  the  Country  to 
recruit  his  Health  and  study  some  new  Parts,  the 
Plaintiff  Kemble  informed  him,  by  Letter  dated  the 
21st  January  1829,  that  the  Plaintiffs  acceded  to  his 
Wish,  it  being  understood  that  he  would  be  ready,  on 
the  commencement  of  the  Season  1830-31,  to  return, 
when  required,  to  his  Engagement,  of  which  10  Nights 
remained  uncompleted,  and  that,  in  the  meantime,  he 
was  not  to  act  in  London.  The  Defendant  wrote  an 
Answer  to  this  Letter,  on  the  22d  of  January,  stating 
that  he  accepted  the  Proposals  made  by  the  Plaintiffs. 

In  November  1830,  the  Defendant  returned  to 
London,  and,  shortly  aft;erwards,  entered  into  an  En- 
gagement to  act  at  Drury-lane  Theatre ;  upon  which  the 
Bill  in  this  cause  was  filed,  praying  that  the  Defendant 
might  be  decreed  specifically  to  perform  his  Agreement 
with  the  Plaintiffs,  contained  in  the  Letter  of  the  21st 
of  January  1829,  and  that,  in  the  meantime,  he  might 
be  restrained  from  acting  at  Drury-lane  Theatre,  or  at 
any  other  Place  in  London. 

On  the  28th  of  November,  Lord  Lyndhurst,  C, 
granted  an  Injunction,  ex  parte,  restraining  the  Defend- 
ant from  acting  at  Drury^lane  or  any  other  Place  in 
London,  until  he  should  have  acted  10  Nights  at  Covent- 
garden,  with  Liberty  to  the  Defendant  to  move  to  dis« 
solve  the  Injunction,  before  The  Vice-chancellor. 
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The    Motion    to    dissolve    was  now  made  by  Mr.  /^'    - 

Knight     and     Mr.    Wright,    and    opposed    by    Mr.  Kemble 

Pemberton.  v. 


The  Vice-Chancellor  : 

l*he  Agreement  in  question  is  such  an  one  as  this 
Court  cannot  perform. 

In  the  Case  of  a  mere  Contract  between  two  persons 
who  are  both  carrying  on  the  same  trade,  that  one  shall 
not  carry  on  his  trade  within  a  limited  distance  in  which 
the  Party  contracted  with  intends  to  carry  on  his  trade, 
the  whole  Agreement  is  of  so  genuine  a  kind,  that  the 
Court  would  enforce  the  Performance  of  the  Agreement 
by  restraining  the  Party,  by  Injunction,  from  breaking 
the  Agreement  so  made. 

In  the  Case  where  the  Parties  are  Partners,  and  one ; 
of  the  Partners  contracts  that  he  shall  exert  himself  for 
the  benefit  of  the  Partnership,  though  the  Court,  it  is 
true,  cannot  compel  a  Specific  Performance  of  that  part 
of  the  Agreement,  yet,  there  being  a  Partnership  sub- 
sisting, the  Court  will  restrain  that  Party  (if  he  has  • 
covenanted  that  he  will  not  carry  on  the  same  trade 
with  other  Persons)  from  breaking  that  part  of  the 
Agreement.     That  is  in  case  of  a  Partnership. 

In  the  Case  of  Morris  v.  Colman  (a),  the  Bill  was 
filed  by  Morris  against  Colman,  for  the  purpose  of 
having  a  question  upon  the  Articles  of  Partnership, 
determined,  and  for  restraining  Colman  from  doing  many 
acts  which  he  was  disposed  to  do ;  and  I  think,  in  that 

(fl)  18VC8.437. 
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case  (for  I  was  Counsel  for  Colman  from  the  beginning 
to  the  end),  that  Colman  always  stood  on  the  defensive. 
The  only  question  was  whether  Colman  should  be  at 
liberty  to  do  certain  acts  which  he  insisted  he  was  at 
liberty  to  do,  and  Morris  contended  he  was  not.  Now 
I  apprehend  that  what  Lord  JSldon  says,  in  giving  his 
Judgment  upon  that  point,  must  be  taken  with  reference 
to  the  subject  that  was  before  him  :  and  I  perfectly  well 
recollect  the  time  when  the  Injunction  was  granted  to 
restrain  Mr.  Colman,  but  I  am  not  quite  sure  it  is  exactly 
in  the  way  in  which  the  Report  represents ;  but  Colman 
insisted,  generally,  that  he  had  a  right  to  write  Dra- 
matic Pieces  for  other  Theatres ;  and  then  there  was  an 
Injunction  granted  to  restrain  the  Representation  of  one 
of  the  Pieces  which  he  had  written,  and  which  was  in- 
tended to  be  represented,  I  think,  at  Covent-garden 
Theatre.  In  the  Argument  it  was  said  that  the  particu- 
lar Provision  which  is  stated  in  the  Case,  was  a  Provi- 
sion restraining  Colman  from  writing  Dramatic  Pieces 
for  any  other  Theatre ;  and,  in  the  Argument,  it  was 
said,  by  the  Counsel  for  the  Plaintiff,  that  that  Provision 
was  no  more  against  public  policy  than  a  Stipulation 
that  Mr.  Garrick  should  not  perform  at  any  other  Theatre 
than  that  at  which  he  was  engaged,  would  have  been. 
Now,  with  reference  to  what  was  said,  by  Counsel,  upon 
arguing  the  Case  of  a  Partnership,  Lord  JSldon  says  : 
"If  Mr.  GarrtcA  was  now  living,  would  it  be  unreason- 
able that  he  should  contract  with  Mr.  Colman  to  perform 
only  at  the  Haymarhet  Theatre,  and  Mr.  Colman  with 
him  to  write  for  that  Theatre  alone.  Why  should  they 
not  thus  engage  for  the  talents  of  each  other  ?  *'  That 
mode  of  putting  the  question  appears  to  me  to  show 
that  Lord  Eldxm  is  speaking  of  a  Case  where  the  Parties 
are   in   Partnership   together;  because  it  would  be  a 
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strange  thing  that  one  should  contract  to  perform  only; 
at  the  Haymarhet  Theatre,  and  the  other,  to  write  for 
that  Theatre  alone,  except  in  the  Case  of  a  Partnership, 
where  both  Parties  would  be  exerting  themselves  for 
their  mutual  benefit ;  because,  if  they  were  not  in  Part- 
neiBhip,  the  effect  of  such  an  Agreement  might  be  that 
neither  might  exert  his  talents  at  all.  In  this  Case,  how- 
ever, there  is  no  Partnership  whatever  between  the  Pro- 
prietors of  Covent-garden  Theatre  and  Mr.  Kean ;  but 
the  Contract  is  nothing  more  than  this,  that  Mr.  Kean 
shall,  for  a  given  Remuneration,  acta  certain  number  of 
Nights  at  Covent-garden  Theatre,  with  a  Proviso  that,  in 
the  meantime  he  shall  not  act  at  any  other  Theatre ;  and 
it  is  quite  clear  that  this  Bill  is  filed  for  the  purpose  of 
having  the  Performance  of  an  Agreement  with  regard  to 
his  Contract  to  act. 

[His  Honor  here  stated  the  substance  of  the  Bill,  and 
then  proceeded :] — So  that  it  was  an  Agreement  to  act  at 
Covent-garden  Theatre,  a  certain  number  of  Nights  in 
the  Season  1830-31,  and  that,  in  the  meantime,  the 
Defendant  should  not  act  in  London :  and  the  Bill  is 
filed  for  the  purpose  of  enforcing  the  performance  of 
that  Agreement,  which  mainly  consists  in  the  fact  of  his  t 
acting ;  and  it  appears  to  me,  that  it  is  utterly  impos-  ' 
sible  that  this  Court  can  execute  such  an  Agreement.       > 

In  the  first  place,  independently  of  the  difficulty  of 
compelling  a  man  to  act,  there  is  no  time  stated ;  and  it 
is  not  stated  in  what  Characters  he  shall  act ;  and  the 
thing  is,  altogether,  so  loose  that  it  is  perfectly  impos- 
sible for  the  Court  to  determine  upon  what  scheme  of 
things  Mr.  Kean  shall  perform  his  Agreement.  There 
can  be  no  prospective  declaration  or  direction  of  the 
Court,  as  to  the  performance  of  the  Agreement;  and. 
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supposing  Mr.  Kean  should  resist,  how  is  such  an  Agree- 
ment to  be  performed  by  the  Court  ?  Sequestration  is  out 
of  the  question  ;  and  can  it  be  said  that  a  man  can  be 
compelled  to  perform  an  Agreement  to  act  at  a  Theatre 
by  this  Court  sending  him  to  the  Fleet  for  refusing  to 
act  at  all?  There  is  no  method  of  arriving  at  that  which 
is  the  substance  of  the  Contract  between  the  parties,  by 
means  of  any  process  which  this  Court  is  enabled  to 
issue  ;  and  therefore  (unless  there  is  some  positive  au- 
thority  to  the  contrary)  my  opinion  is  that,  where  the 

'  Agreement  is  mainly  and  substantially  of  an  active  na- 
turcy  and  is  so  undetermined  that  it  is  impossible  to  have 

•performance  of  it  in  this  Court,  and  it  is  only  guarded 
by  a  negative  Provision,  this  Court  will  leave  the  par- 

tties,  altogether,  to  a  Court  of  Law,  and  will  not  give 

.partial  relief  by  enforcing  only  a  negative  stipulation. 
I  think,  for  the  reasons  which  I  have  stated,  that  what 
Lord  JEldon  has  said  m  the  case  of  Morris  v.  Colman 
bears  upon  this  Case. 

In  Clarke  v.  Price  (J)  (in  which,  also,  I  was  of  Coun- 
sel,) there  was  a  positive  stipulation,  by  Price,  that  he 
would  write  Reports  for  Clarke  the  Bookseller.  Loixl 
Eldon  says,  in  his  Judgment  upon  that  Case,  "  The 
Case  of  Morris  v.  Colman  is  essentially  different  from 
the  present.  In  that  Case,  Morris,  Colman  and  other 
Persons  were  engaged  in  a  Partnership  in  the  Haymar-- 
ket  Theatre,  which  was  to  have  continuance  for  a  very 
long  period,  as  long  indeed  as  the  1'heatre  should  exist. 
Colman  had  entered  into  an  Agreement  which  I  was  very 
unwilling  to  enforce,  not  that  he  would  write  for  the 
Haymarket  Theatre,  but  that  he  would  not  write  for 
any  other  Theatre.     It  appeared  to  me  that  the  Court 

(6)  2  J.  Wilson's  C.  C  157. 
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could  enforce  that  Agreement  by  restraining  him  from 
writing  for  any  other  Theatre.    The  Court  could  noti 
compel  him  to  write  for  the  Haymarket  Theatre ;  but  it! 
did  the  only  thing  in  its  power,  it  induced  him,  indi-l 
rectly,  to  do  one  thing  by  prohibiting  him  from  doing  i 
another.    There  was  an  express  Covenant  on  his  part,  I 
contained  in  the  Articles  of  Partnership.    But  the  terms 
of  the  prayer  of  this  Bill  do  not  solve  the  difficulty ; 
for,  if  this  Contract  is  one  which  the  Court  will  not 
carry  into  execution,  the  Court  cannot,  indirectly,  en-  > 
force  it  by  restraining  Mr.  Price  from  doing  some  other 
act"    His  Lordship  then  proceeds  to  observe  upon  the 
express  terms  of  the  Contract,  and  says  that  he  will 
not,  in  that  case,  interfere  to  enforce  an  implied,  nega- 
tive stipulation ;  for  that  is  the  utmost  that  can  be  made 
of  his  Lordship's  observations  in  that  Case. 

For  the  reasons  which  I  have  stated,  I  am  of  opmion 
that,  if  this  Cause  were  now  being  heard,  and  the  Agree- 
ment were  admitted  to  be  such  as  it  appears  to  be,  this 
Court  could  not  make  any  Decree,  but  must  dismiss  the 
Bill. 

I  should  be  extremely  unwilling  to  have  it  thought 
that  I  am  setting  my  judgment  in  opposition  to  any  ex- 
press opinion  of  The  Lord  Chancellor'^.  I  have  always 
thought  it  to  be  the  duty  of  a  Judge  of  this  Court, 
knowing  the  opinion  upon  any  point  expressed  by  The 
Lord  Chancellor^  to  follow  it,  as  the  immediate  conse- 
quence of  not  following  it,  would  be  an  appeal  to  him. 
It  does  not  however  appear  that  the  attention  of  The 
Lord  Chancellor  was  particularly  called  to  this  point. 
The  application  was  an  application  ex  parte ;  and, 
therefore,  I  may,  without  impropriety,  say  that  my 
opinion  is  that  this  Injunction  ought  to  be  dissolved. 
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Party  seeking 
to  enforce  a 
hard  Bargain. 


KIMBERLEY  r.  JENNINGS. 

The  Bill  stated  that  the  PlaintiflFs  carried  on  the  bu- 
siness of  Factors  and  Merchants,  in  co-partnership,  at 
Birmingham:  that  on  the  27th  of  January  1834  they 
took  into  their  employment  the  Defendant  JenninffS,  as 
their  Clerk,  upon  the  terms  and  conditions  after  men- 
tioned ;  and,  thereupon,  the  Plaintiffs  and  the  Defend- 
ant duly  made  and  executed  an  Agreement,  dated  the 
27th  of  January  1834,  and  which  was  as  follows:  "The 
said  John  Richards  Jennings,  for  the  considerations 
bereuiafter  mentioned,  doth  hire  himself  to  the  said 
James  Kimberley  and  William  Kimberleg,  and  the  Sur- 
vivor of  them,  and  he  doth  hereby  undertake  and  agree 
that  he  will  serve  them  and  the  Survivor  of  them,  for 
the  term  of  Six  Years,  to  commence  and  be  computed 
from  the  day  of  the  date  of  these  Preseuts,  and  work 
for  and  be  employed  by  and  in  the  name  and  on  the 
behalf  of  the  said  James  Kimberley  and  William  Kim- 
berley and  the  Survivor  of  them,  in  the  capacities  of  a 
Clerk,  Traveller  and  Bookkeeper,  in  the  tjrade  or  busi- 
ijess  of  Factors  now  carried  on  by  the  said  James  Kim- 
berley  and  William  Kimberley^  in  Birmingham  afore- 
said, and  in  obtaining  orders  for  and  selling  all  sorts  of 
Goods,  Wares,  Merchandize  and  Commodities  belong- 
ing thereto,  and  receiving  the  prices  for  the  same,  as 
they  the  said  James  Kimberley  and  William  Kimberley 
Qr  the  Survivor  of  them,  shall  order  and  direct,  and,  in 
so  doing,  shall  and  will  employ  all  his  best  services  and 
attentions  at  all  times,  and  shall  and  will  enter  and  make 
just  anpl  true  accounts,  in  the  books  of  the  said  James 
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Kimberley  and  WiUiam  Kimberky,  of  all  Goods,  Wares, 
Merchandizes  and  Commodities  bought  and  sold,  Mo- 
ney, Bills  of  Exchange  and  Promissory  Notes  received 
and  paid,  and  of  all  other  thmgs  whatsoever  relating  to 
the  said  trade  or  business  which  shall  come  or  be  com- 
mitted to  his  care,  management  or  disposal,  and  from 
time  to  time,  remit,  pay  and  deliver  the  Money,  Bills 
of  Exchange  and  Promissory  Notes  of  or  belonging  to 
the  said  James  Kimberley  and  William  Kimberley  or  the 
Survivor  of  them,  and  make,  render  and  give,  fair  and 
true  accounts  of  all  orders  taken  by  him  and  of  all 
actings  and  doings  in  or  relating  to  the  said  trade  or 
business,  to  the  said  James  Kimberley  and  WiUiam  Kim- 
berley or  the  Survivor  of  them,  when  and  so  often  as  he 
shall  be  thereunto  requested,  and  also  shall  not  nor  will, ' 
during  the  said  term  of  Six  Years,  work  for,  or  for  the 
use  or  benefit  of,  or  be  otherwise  engaged  or  employed  \ 
by  any  other  Person  or  Persons  other  than  the  said 
James  Kimberley  and  WiUiam  Kimberley,  or  the  Survi- 
vor of  them,  in  the  capacities  aforesaid,  or  in  any  other 
TVade,  Business,  Profession  or  Employment  whatsoever,  \ 
without  the  licence  or  consent  of  the  said  James  Kimr 
berley  and  WiUiam  Kimberley,  or  the  Survivor  of  them, 
in  writing,  under  their  or  his  hands  or  hand,  for  that  pur- 
pose, first  had  and  obtained :  and  the  said  James  Kimr 
berley  and  William  Kimberley,  for  and  in  Consideration 
of  the  service  of  the  said  John  Richards  Jennings  and 
the  performance  of  the  Agreements  of  the  said  John 
Richards  Jennings  herein  contained,  do  and  each  of 
them  doth,  hereby,  agree  with  the  said  John  Richards 
Jennings,  that  they  the  said  James  Kimberley  and  Wil- 
liam Kimberley;  and  the  Survivor  of  them  shall  and  will, 
firom  time  to  time  during  the  said  term  of  Six  Years,  well 
and  truly  pay  or  cause  to  be  paid,  to  the  said  John 
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Richards  Jennings,  the  Salary  or  Wages  following,  that 
is  to  say,  during  the  first  two  years  of  the  said  Term, 
the  Salary  or  Wages  of  150i.  per  annum,  during  the 
third  and  fourth  Years  of  the  said  Term,  the  Salary  or 
Wages  of  160  Z.  per  annum,  and,  during  the  fiflh  and 
last  years  of  the  said  Term,  the  Salary  or  Wages  of 
200  L  per  annum,  without  any  deduction  or  abatement 
whatsoever  out  of  the  said  respective  yearly  Sums  or 
Wages,  save  and  except  such  as  shall  be  made  by  virtue 
of  these  Presents ;  and,  also,  shall  and  will,  from  time 
to  time  during  the  said  term  of  Six  Years,  well  and  truly 
pay  or  cause  to  be  paid,  unto  the  said  John  Richards 
JenningSj  all  reasonable,  usual,  and  necessary  travelling 
Expenses.  Provided  that,  in  case  the  said  John  Richards 
Jennings  shall,  during  the  said  term  of  Six  Years,  become 
and  be  incapable,  from  illness  or  indisposition,  of  serving 
the  said  James  Kimberley  and  William  Kimberley  or  the 
Survivor  of  them,  in  the  capacities  aforesaid  or  other- 
wise in  the  said  Trade  or  Business  according  to  the 
true  intent  and  meaning  of  these  Presents,  or  shall  ab- 
sent himself  from  or  neglect  the  service  of  the  said 
James  Kimberley  and  William  Kimberley,  without  their, 
or  one  of  their,  licence  and  consent,  in  writing,  under 
their,  or  one  of  their  hands  or  hand,  for  that  purpose, 
first  had  and  obtained,  then,  and  in  either  of  the  said 
Cases,  it  shall  be  lawful  for  the  said  James  Kimberley 
and  William  Kimberley  and  the  Survivor  of  them,  wholly 
and  absolutely  to  dismiss  and  discharge  the  said  John 
Richards  Jennings  from  their  service,  and  to  discontinue 
the  payment  of  the  said  Salary  or  Wages  from  thence- 
forth, or  else,  at  their  or  his  own  option,  so  often  as  the 
same  respectively  shall  happen,  it  shall  and  may  be 
lawful,  for  the  said  James  Kimberley  and  William  ftm- 
berley  or  the  Survivor  of  them,  to  retain  the  said  Sum  or 
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Wages,  or  deduct  a  proportionate  part  thereof,  for  the 
time  that  such  incapacity  or  absence  or  neglect,  as  the 
case  may  be,  shall  endure,  to  and  for  their  own  use  and 
benefit.  Provided  always,  and  it  is  hereby  undei*8tood 
agreed  and  declared,  between  and  by  the  said  Parties 
hereto,  that,  at  the  end  of  the  said  term  of  Six  Years,  the. 
said  Parties  hereto  shall  be  and  become  Partners,  in  the 
said  Business,  upon  such  Terms,  Conditions  and  Restrio- 
tions  as  sliall  be  mutually  agreed  upon  by  the  said  James 
Kimberley  and  William  Kimberley  and  John  Richards 
Jennings.  The  Bill  then  stated  that,  for  some  time  after 
the  Agreement  was  made,  the  Plaintiffs  employed  the  De* 
fendant  to  travel  for  them,  in  various  parts  of  the  Coun- 
try, in  the  way  of  their  Business,  in  selUng  and  obtaining 
orders  for  Goods  and  Merchandizes  in  which  they  dealt, 
and  in  receiving  Monies  for  the  same,  subject,  however, 
to  such  directions  as  the  Plaintiffs  thought  proper,  from 
time  to  time,  to  give  him :  that  the  Defendant  having 
been  in  the  employ  of  the  Plaintiffs  nearly  twelve  months, 
had  become  acquainted  with  their  mode  of  dealing  and 
the  manner  in  which  they  transacted  their  Business,  and 
became  acquainted  with  their  Customers  on  the  dif- 
ferent Roads  or  Joumies  whereon  they  had  employed 
him,  and  it  was,  therefore,  desirable  that  they  should,  if 
possible,  continue  him  in  the  discharge  of  his  allotted 
Duties  :  that,  on  the  8th  of  January  1835,  the  Plaintiffs 
and  Jennings  met  at  Birmingham,  and  Jennings  ex- 
pressed his  desire,  to  the  Plaintiffs,  to  procure  some 
better  terms  as  to  the  promised  Partnership  with  them, 
and  pressed  them  to  specify  what  proportion  of  the 
Trade  he  should  have ;  but  the  Plaintiffs  then  refused 
to  comply  with  such  request,  and  informed  the  Defendant 
that  that  subject  must  be  left  for  arrangement  when  the 
term  of  his  servitude  under  the  Articles  of  Agreement, 
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should  expire,  and  would  depend  upon  his  conduct  and 
other  circumstances  in  the  meantime :  that  the  Defen- 
dant left  the  Plaintiffs  without  coming  to  any  terms, 
but,  on  the  following  day,  returned  and  informed  them 
that  he  only  wanted  a  Memorandum  saying  that  he 
should  have  an  Interest  in  the  Ti-ade  on  the  expiration 
of  his  servitude :  that  the  Plaintiffs,  with  the  view  of 
reconciling  the  Defendant  to  the  due  discharge  of  his 
Duty,  and  to  obviate  the  inconvenience  that  would  arise 
from  the  suspension  of  his  Services,  were  induced,  on 
the  9th  January  1835,  to  sign  and  give  to  the  Defendant 
the  following  Memorandum : 


"  We  hereby  undertake  to  give  our  Traveller,  John 
Richards  JenningSy  a  future  Share  in  the  Profits  of  our 
Trade,  as  soon  as  he  shall  have  completed  the  Terms  of 
his  Engagement  with  us,  being  in  consideration  (in  addi- 
tion to  his  Salary)  of  his  Services  during  his  Engage- 
ment." The  Bill  then  alleged  that  the  Defendant,  in 
his  subsequent  dealings  with  the  Plaintiffs'  Customers, 
greatly  relaxed  in  his  diligence  and  efforts  to  serve  the 
Plaintiffs ;  and,  on  that  account,  they,  in  October  1835, 
deemed  it  expedient  to  employ  him,  as  a  Clerk  and 
Bookkeeper,  in  their  Counting-house^  instead  of  sending 
him  on  Joumies ;  but  he  refused  to  be  so  employed,  and 
quitted  their  Service,  on  the  6th  November  1835,  vnlh- 
out  their  consent :  that  the  Plaintiffs  always  had  been, 
and  still  were  ready  to  perform  their  parts  of  the  Agree- 
ments of  January  1834  and  January  1835 :  that  the 
Defendant  had  lately  commenced  Business,  as  a  Factor 
and  General  Merchant,  in  Birmingham^  in  opposition  to 
the  Plaintiffs  and  contrary  to  the  true  intent  and  mean- 
ing of  the  first  Agreement;  and  threatened  to  engage 
himself  with  other  Factors  and  Merchants,  and  to  act 
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for  them  as  their  Traveller,  either  separate  from  or  in 
addition  to  the  said  Business  on  his  own  account  The 
Bill  prayed  that  the  Defendant  might  be  restrained,  by 
the  Decree  of  the  Court,  and,  in  the  meantime,  by  the 
Order  of  ihe  Court  during  the  remainder  of  the  term  of 
Six  Years  mentioned  in  the  first  Agreement,  from  working 
for  or  for  the  use  or  benefit  of,  or  otherwise  being  en- 
gaged or  employed  by  any  other  Person  or  Persons  than 
the  Plaintiffs,  in  the  capacities  in  that  Agreement  men-> 
tioned,  or  in  any  other  Trade,  Business,  Profession  or  1 
Employment  whatsoever,  without  the  consent  of  the 
Plaintiffs,  and,  in  particular,  from  carrying  on  the  Trade 
which  he  was  then  carrying  on,  the  Plaintiffs  being 
ready  and  willing  and  thereby  offering  to  perform  the; 
two  Agreements  on  their  parts. 

The  Defendant  demurred  for  want  of  Equity* 
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Sir  William  Home  and  Mr»  Hayter,  in  support  of 
the  Demurrer : 

First:  The  Agreement  is  a  mere  Contract  for  Hiring 
and  Service  at  a  Salary,  and  is  utterly  unconnected  with 
any  existing  Partnership.  The  Defendant  was,  simply, 
the  hired  Servant  of  the  Plaintiffs.  They  offer  to  per- 
form the  Agreement  on  their  parts.  The  Bill,  therefore, 
is  a  Bill  for  the  Specific  Performance  of  a  Contract.  But 
a  Contract  for  Personal  Service,  cannot  be  made  the  sub- 
ject of  Specific  Performance,  unless  it  can  be  shown 
to  have  the  features  and  character  of  a  Partnership.  •  If 
the  Defendant  has  violated  the  Contract,  the  Plaintifis 
have  an  adequate  remedy  at  Law.  It  is  true  that  the 
Agreement  provides  for  a  future  Partnership ;  but,  if  the 
allegations  in  the  Bill  are  true,  the  Defendant  has  violated 
the  Contract,  and,  consequently,  he  can  never  compel  the 
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Plaintiffs  to  admit  him  into  Partnership.  Morris  y. 
Colman  (a),  Kemble  v.  Kean  (ft),  Flint  v.  Brandon  (c). 
Secondly :  The  Terms  of  the  Partnership  are  not  speci- 
fied. At  the  end  of  the  Six  Years,  the  Parties  are  to 
become  Partners  on  such  terms  as  shall  be  mutually 
agreed  upon  between  them.  If,  at  the  end  of  the  Six 
Years,  the  Defendant  were  to  file  a  Bill  to  compel  a  Spe- 
cific Performance  of  the  Agreement,  the  Court  would  say 
that  it  could  not  compel  a  Specific  Performance  of  that 
which  could  notbe  specifically  defined.  There  is,  therefore, 
no  mutuality  between  the  Parties.  Underwood  v.  Hitch-' 
cox{d),  Flight  v.  Bolland  (e).  Thirdly :  The  Injunction  is 
merely  an  auxiliary  remedy ;  and,  if  the  Plaintiffs  have 
not  a  right  to  come  into  this  Court  in  respect  of  the 
Contract,  they  have  no  right  to  the  Injunction.  The 
negative  Contract  is  merely  subsidiary  to  the  positive 
Contract :  the  Court  will  not  enforce  the  latter,  unless 
it  can  enforce  the  former.  Lastly :  The  Agreement  is 
illegal  and  void,  as  being  against  public  policy :  for  it 
contains  a  Stipulation  that  the  Defendant  shall  not, 
during  the  term  of  Six  Years,  be  employed  in  any  part 
of  the  World,  by  any  other  Person  than  the  Plaintiffs, 
in  the  Capacities  specified,  or  in  any  other  Trade,  Busi- 
ness, Profession  or  Employment.  Mitchel  v.  Rey- 
nolds (/). 


Mr.  Knight  and  Mr.  G.  Richards,  in  support  of 
the  Bill: 

The  Bill  is  not  filed,  simply,  for  the  Specific  Perform- 
ance of  an  Agreement  for  the  hiring  of  a  Servant,  but 
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to  restrain  the  Defendant  from  breaking  a  negative  Cove« 
nant,  by  which  he  has  bonnd  himself  not  to  work  o^ 
carry  on  any  Trade  or  Business,  during  a  certain  period  j 
for  any  other  Persons  than  the  Plaintiffs.  It  is  a  ques4 
tion  of  serious  Fraud  upon  Trade.  Large  Mercantile 
Houses  are  under  the  necessity  of  employing  Agents  to 
take  Orders  for  them.  Great  confidence  must  be  reposed 
in  such  Agents ;  and  they  have  the  means,  if  so  disposed, 
of  abusing  that  confidencfe,  by  undermining  their  Em- 
ployers, and  ingratiating  themselves  with  their  Custom- 
ers. If  an  Agent,  in  breach  of  his  Contract,  converts 
to  his  own  purposes,  the  secrets  of  his  Employers  and 
the  knowledge  he  has  acquired  in  tlieir  service,  an  Equity 
immediately  arises  to  the  Employers.  Yovatt  v.  Win^ 
yard  (g);  Green  v.  F0lgham{h);  Cholmondeley  v.  C/in- 
Um{i).  It  is  a  different  question  whether  this  Court 
can  enforce  an  Agreement,  and  whether  it  will  prevent 
the  doing  of  an  act  which  is  a  plain  violation  of  the 
Contract.  Independent  of  Specific  Performance,  there  is 
a  right  to  reUef  here.  In  Morris  ▼.  Cobnan  there  was 
both  an  affirmative  and  a  negative  Contract.  Lord  JEldon 
did  not  found  his  Judgment,  in  that  Case^  on  the  ground 
of  Partnership :  and,  when  he  mentions  that  Case  in 
Clarke  v.  Price,  he  does  not  speak  of  it  as  a  Case  of 
Partnership.  He  merely  alludes  to  the  Partnership  by 
way  of  description  of  the  Case. 


1836. 

t ^ ^ 

KlHBERLET 

r. 
Jennings. 


[The  Vice-Chancellor: — Morris  y.  Colmaiif  from 
the  b^inning  to  the  end,  was  treated  as  a  Case  of  Part- 
nership. Cobnan  insisted,  on  the  footing  of  the  Agree- 
ment that  constituted   the    Partnership,  that   he  was 


(g)  1  J.  &  W.  394.  (70  1  Sim.  &  Stu.  398. 

(1)  19  Vcs.  261. 
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entitled  to  be  the  Manager  of  the  Theatre  to  the  excla* 
sion  of  Morris,  and,  therefore,  he  was  insisting  on  the 
existence  of  the  Agreement.] 

According  to  what  Lord  JEMon  says  in  Clarke  v.  Price, 
if  there  had  been  a  negative  Covenant  in  that  Case,  it 
would  have  been  enforced.  It  is  settled,  by  repeated 
^  Decisions^  that  the  Court  will  interfere  negatively,  where 
it  cannot  interfere  positively;  as  in  the  Case  of  The 
:  Glamorganshire  Canal  Company  (Jc).  So  this  Court 
^  will  interfere  to  prevent  the  breach  of  a  Covenant  not  to 
carry  on  trade  within  certain  limits ;  though  there  may 
be  other  parts  of  the  same  Covenant  which  it  cannot 
enforce.  The  negative  Covenant  in  this  Case,  is  a  sepa- 
rate and  independent  Covenant,  belonging  to  the  intro- 
duction into  the  service.  It  is  altogether  collateral  to 
the  Covenant  to  serve  for  a  given  time.  It  does  not,  of 
necessity,  follow  from  the  affirmative  Contract,  nor  are 
the  two  Covenants  so  connected  together,  that,  if  the 
Court  cannot  interfere  as  to  one,  it  will  not  interfere  as 
to  the  other.  Suppose  that  the  Defendant  had  been 
discharged  for  misconduct,  would  he  then  have  been 
entitled  to  disclose  all  the  secrets  of  his  Employers  ? 


Next:  Is  the  negative  Covenant  such  a  restraint  of 
Trade  as  to  be  void  ?  In  Mitchel  v.  Reynolds,  the 
Court  said  that  if  a  reason  could  be  shown  for  the 
Restriction,  it  should  prevail  (Q.  Here  the  Contract  is 
that  the  Defendant  should  not,  during  the  term,  be  em- 
ployed by  any  other  Persons :  it  had  reference  to  the 


Qc)  1  Myl.  &  Keen,  154. 
flji^J,  Vol.  IV.  p.  13. 
(0  SeciP.W.  19a,  193. 


See  also  Bankin  v.  HusUsson, 
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mastery  he  would  obtain  over  the  secrets  and  connec- 
tions of  his  Employers,  and,  therefore,  there  was  a  rea- 
son for  it. 

The  Injunction  may,  at  all  events,  be  granted  in 
a  more  limited  form  than  it  is  prayed,  that  is  to  say,  to 
restrain  the  Defendant  from  availing  himself  of  the 
knowledge  which  he  has  obtained  of  the  connections 
and  secrets  of  his  Employers.  Damages  at  Law  would 
be  an  inadequate  remedy;  for,  by  disclosing  the  secrets 
of  the  PlaintijBfs,  an  irreparable  injury  would  be  done  to 
them. 


KiMBERLET 


Jenkings. 


The  Vice-Chancellor  : 

It  does  not  clearly  appear  to  be  the  meaning  of  the 
Agreement,  that,  if  the  event  happened  that  the  De- 
fendant did  not  continue,  during  the  whole  term  of  Six 
Years,  in  the  Service  of  the  Plaintiffs,  he  should  be  dis- 
abled from  engaging  in  any  other  Service  or  Employ- 
ment for  the  remainder  of  the  term.  It  has  been 
assumed,  in  the  course  of  the  Argument,  that  this  part 
of  the  Agreement  is  to  be  taken  by  itself,  and  that, 
whatever  might  happen  during  the  term,  the  Defendant 
should  not  engage  in  any  other  Employment.  But,  at- 
tcDding  to  the  whole  of  the  Agreement,  the  true  Con- 
struction of  it  seems  to  be  that,  during  such  portion  of 
the  term  as  the  Defendant  should  continue  in  the  Service 
of  the  Plaintiffs,  he  should  not  enter  into  any  other  Em- 
ployment ;  but,  if  he  should  be  dismissed  during  the 
term,  then  that  he  might  engage  himself  in  the  Service 
of  other  Persons.  Supposing,  however,  the  meaning  of 
the  Agreement  to  be  such  as  I  have  stated  it  to  be,  still 
it  woidd  afford  a  strong  reason  against  the  interference 
of  the  Court;  for  it  would  be  what  is  cpmmonly  termed 
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a  Hard  Bargain;  inasmuch  as  the  Agreement  is  so 
constructed  that  if,  from  illness  or  any  other  cause 
over  which  the  Defendant  could  have  no  control,  he 
should  become  incapable  of  serving  the  Plaintiffs,  they 
have  the  option  either  of  discharging  him,  or  discon- 
tinuing the  payment  of  his  Salary,  and  insisting  that, 
for  the  remainder  of  the  Six  Years,  he  shall  not  en- 
gage in  the  Service  of  any  other  Individual.  Nothing 
could  be  more  harsh  towards  a  young  Man  dealing  with 
great  Traders,  than  that  he  should  be  allowed  to  enter 
into  an  Agreement,  which  placed  him  so  entirely  in 
their  power.  And,  although  events  have  happened 
which  have  precluded  the  Plaintiffs  from  availing  them- 
selves of  this  harsh  Stipulation,  still  I  must  look  at  the 
Agreement  as  it  was  originally  concocted,  in  order  to 
see  whether,  on  the  whole,  it  was  such  as  this  Court 
would  countenance. 


Then,  at  the  end  of  the  Agreement^  there  is  this  Sti- 
pulation, that,  at  the  end  of  the  term  of  Six  Years,  the 
parties  should  become  Partners  upon  such  Terms,  Con- 
ditions and  Restrictions  as  should  be  mutually  agreed 
upon  between  them.  This  was  an  essential  and  import- 
ant part  of  the  Agreement,  and  was  so  considered  by 
both  Parties ;  and,  although  the  Performance  of  it  was 
to  depend  on  the  Defendant's  good  Conduct,  and  the 
Terms  of  the  Partnership  were  to  be  subsequently  ar- 
ranged, it  is  plain  that  he  so  considered  it,  from  his  having 
expressed  his  desire  to  the  Plaintiffs,  at  the  meeting 
between  them  on  the  8th  January  1886,  to  procure  some 
better  Terms  as  to  the  promised  Partnership,  and  from 
his  having  pressed  them  to  specify  what  Proportion  of  the 
Trade  he  was  to  have,  and,  further,  from  his  having,  on 
the  following  day,  obtained  from  them  the  second  Agree* 
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ment,  in  which  they  again  held  out  to  him  the  prospect  of  1 836. 

a  future  Partnership.  The  whole  of  the  Agreement  must', 
be  taken  together ;  and,  though  that  portion  of  it  which  | 
relates  to  the  Partnership,  is  so  vague  and  loose  that  the ; 
Court  cannot  execute  it,  still  it  is  evident  that  the  De- 
fendant was  looking  forward  to  the  time  at  which  he 
should  have  a  Share  of  the  Profits ;  and  this  Court  is  : 
not  at  liberty  to  say  that  that  Portion  of  the  Agree- 1  ^^      ^ 

ment  on  which  it  cannot  act,  shall  be  rejected,  and  that  \    '^' 
the  other  part,  on  which  it  can  act,  shall  be  retained.      * 


It  is  observable  that  the  Bill  represents  that  the  Plain- 
tiffs are  ready  and  willing  to  perform  the  Agreement  on 
their  parts,  but  it  does  not  ask  for  a  Specific  Perform- 
ance :  and  it  is  obvious  that,  if  the  Plaintiffs  were  re- 
quired, by  the  Defendant,  to  admit  him  into  Partnership, 
they  might  insist  on  such  Terms  as  would  render  it  im- 
possible that  they  ever  should  become  Partners.  The 
Plaintiffs  however,  by  this  offer,  show  that,  in  their 
view,  the  Stipulation  at  the  end  of  the  Agreement,  was 
material,  though  they  might  act  in  such  a  way  as  that, 
virtually,  they  should  not  be  bound  by  it. 


Then  it  was  said  that  the  Court  might  execute  a  ne- 
gative Contract.  I  admit  it.  I  remember  a  Case  in 
which  a  Nephew  v^shed  to  go  on  the  Stage,  and  his 
Uncle  gave  him  a  large  sum  of  Money  in  consideration 
of  his  covenanting  not  to  perform  within  a  particular 
District ;  the  Court  would  execute  such  a  Covenant,  on 
the  ground  that  a  valuable  Consideration  had  been  given 
for  it.  But  here  the  negative  Covenant  does  not  stand 
by  itself:  it  is  coupled  with  the  Agreement  for  Service 
for  a  certain  number  of  Years,  and  then  for  taking  the 
Defendant  into  Partnership. 
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I     In  the  first  place,  this  Agreement  cannot  be  performed 
;  in  the  whole,  and  therefore,  this  Court  cannot  perform 
'  any  part  of  it ;  in  the  next  place,  it  is  not  to  be  con- 
strued as  the  PlaintijBTs  contend  for:  and,  lastly,  it  is  a 
Hard  Bargain,  and,  therefore,  this  Court  will  not  in- 
terfere. 

Demurrer  allowed. 


THE  Plaintiffs  had  filed  a  similar  Bill  against  another 
of  their  Travellers,  named  Yeo^  to  which  he  also 
demurred. 

Mr.  Jacob  and  Mr.  Sharpe  appeared  in  support  of 
that  Demurrer;  but,  as  it  depended  on  the  same  Prin- 
ciple as  the  former  it  was  allowed  without  Argument* 


1833; 
ist  November. 

^  V ' 

Witness. 

Re'Cxamination, 

Practice, 

Liberty  given  to 
the  Plaintiff  to 
re-examine  one 
of  his  Witnesses 
to  part  of  an 
Interrogatory 
as  to  which  the 
Examiner  had 
omitted  to  take 
down  the  De- 
position. 


BRIDGE  V.  BRIDGE. 

1  HE  Examiner  having  omitted  to  tak^  down  the  De- 
position of  one  of  the  PlaintifiT's  Witnesses  to  part  of 
the  Twentieth  Interrogatory,  the  PlaintijBTs  now  moved 
that  the  Witness  might  be  at  liberty  to  attend  the  Exa- 
miner for  the  purpose  of  being  re-examined  upon  so 
much  of  that  Interrogatory  as  was  in  the  following 
words :  '^  What  passed  at  each  and  every  of  such  Meet- 
ings, or  at  such  Meeting  at  which  you  so  attended,  and, 
in  particular,  did  or  not  the  said  Defendant  .Tames 
Southby  Bridge  produce  any,  and,  if  any,  what  Accounts 
or  Account  at  such  Meetings,  or  at  any  or  either  and 
which  of  them,  or  at  such  Meeting;'*  or  that  the  Plain- 
tiffs might  be  at  liberty  to  exhibit  a  firesh  Interrogatory 
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ibr  the  examination  of  the  Witness  upon  the  Matters 
bquired  after  by  the  part  of  the  Twentieth  Interrogatory 
before  set  forth,  with  hberty  for  the  Defendants  to 
cross-examine  the  Witness  <m  such  Matters  or  other- 
wise as  the  Court  should  think  fit ;  tod  that  the  Exa- 
miner might  re-examine  the  Witness  upon  the  before* 
mentioned  part  of  the  Twentieth  Interrogatory,  or  ex- 
amine her  upon  such  fresh  Interrogatory  accordingly ; 
and  that,  in  the  meantime,  the  Cause  might  stand  ad- 
journed, with  liberty  for  the  Plaintiffs  to  apply  to  have 
the  same  again  put  in  the  Paper  for  hearing. 


1833. 


Bbidox 

V. 

Bbidob. 


The  Motion  was  supported  by  an  Affidavit  made  by 
the  Plaintiff's  Solicitor  and  the  Witness,  setting  forth 
the  whole  of  the  Twentieth  Interrogatory  and  the  Depo- 
sition thereto  as  delivered  out  by  the  Examiner,  and 
adding  that,  before  the  Suit  was  instituted,  the  Witness 
communicated  to  the  Solicitor  what  passed  at  the  seve- 
ral Meetings  mentioned  in  her  Answer  to  the  Twentieth 
Interrogatory  as  delivered  out  by  the  Examiner ;  and 
that,  after  the  Suit  had  been  instituted,  and  on  the  oc- 
casion of  the  Solicitor's  preparing  for  Counsel  the  In- 
structions for  Interrogatories  for  the  Examination  of  the 
Plaintiff's  Witnesses,  he  again  communicated  with  the 
Witness  as  to  what  passed  at  those  Meetings,  and  that 
the  Witness  then  again  stated  to  him  what  passed 
thereat :  that  those  Statements  were  embodied  in  the 
Instructions  for  the  Interrogatories :  that  upon  the  day 
on  which  the  Witness  was  examined  as  a  Witness  on 
the  part  of  the  Plaintiffs  on  the  said  Twentieth  Interro- 
gatory, she  was  also  examined,  as  a  Witness  on  the  part 
of  the  Plaintiffs  on  various  other  Interrogatories,  and 
that,  upon  her  being  so  examined  upon  the  said  Twen- 
tieth Interrogatory,  she  answered  that  part  of  it  which 
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was  set  forth  in  the  Notice  of  Motion,  and  stated  what 
passed  at  the  several  Meetings  thereby  inquired  after, 
and  deposed  to  the  question  whether  Accounts  had  or 
not  been  produced   by  the  Defendant  J.  S.  Bridge 
thereat,   and  that   she  intended  that  such  Statement 
and  Deposition  should  be,  and,  at  the  time  of  her  Elza- 
mination,   she  fully  believed  that  the  same  had  been 
taken  down  as  part  of  her  Deposition  to  the  Twentieth 
Interrogatory :  that,  at  the  close  of  her  Examination, 
the  Examiner  read  over  to  her  her  Answers  to  aU  the 
Interrogatories  on  which  she  had  been  examined,  hut 
that  the  Interrogatories  were  not  then  read  over  to  her  ; 
that  she  directed  her  attention  to  the  correctness  of  the 
Answers  and  did  not  then  observe  that  her  Answer  to 
the  part  of  the  Twentieth  Interrogatory  before  set  forth, 
was  not  contained  in  what  was  read  over  to  her :  that 
she  had  read  over  her  Depositions  as  contained  in  a 
Paper  purporting  to  be  an  office-copy  of  the  Depositions 
taken  on  the  part  of  the  Plaintiffs,  (and  which  the  So- 
licitor stated  to  be  a  correct  copy  of  those  Depositions,) 
and  that  her  Answer  to  the  before-mentioned  part  of  the 
Twentieth  Interrogatory,  was  not  contained  in  any  part 
of  those  Depositions,  but,  as  she  believed,  had  been 
omitted  by  some  accident  or  inadvertence  of  the  Exami- 
ner :  that,  after  Publication  had  passed,  the  Solicitor, 
on  reading  the  Depositions,  discovered  that  they  con- 
tained no  Answer  to  the  before-mentioned  part  of  the 
Twentieth  Interrogatory,  and  that  he  thereupon  caused  a 
Communication  to  be  made,  to  the  Witness,  upon  the 
subject,  to  which  she  replied  that  she  had  answered  the 
whole  of  the  Twentieth  Interrogatory :  that  the  Witness 
was  the  only  person  who  could  have  been  examined  as  to 
what  passed  at  the  Meetings,  and  that  the  Solicitor  ve- 
rily believed  that,  if  she  were  re-examined  on  the  part  of 
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the  Twentieth  Interrogatory  before  set  forth,  her  Answer  i^Sd* 

thereto  would  ftimisb  very  material  Evidence  for  the 
Plaintiffs. 


Mr.  Knight  and  Mr.  Turner  supported  the  Motion ; 
Mr.  Pepyi  and  Mr.  Koe  opposed  it. 

The  following  Cases  were  cited  in  support  of  the  Mo- 
tion :  Griells  v.  Gansell(a),  Rowley  v.  Ridley  (&),  Ingram 
V.  Mitchell  (c),  Kirk  v.  Kirk  (rf),  Shaw  v.  Lindsey  (c), 
Abergavenny  v.  Powell  (f),  Cox  v.  Allingham  {g). 

The  Vice^Ckaneellor  ordered  that  the  Plaintiffs  should 
be  at  liberty  to  examine  the  Witness  to  the  part  of  the 
Twentieth  Interrogatory  set  forth  in  the  notice  of  Motion, 
and  that  the  Defendants  should  have  liberty  to  cross- 
examine  the  Witness ;  that  Publication  should  pass  im- 
mediately after  the  examination  or  cross-examination 
(if  any)  should  be  concluded  ;  and  that  the  Cause  should 
be  adjourned,  with  liberty  to  the  Plaintiffs  to  apply  to 
have  it  restored  to  the  Paper,  when  the  Publication 
should  have  passed* 

(fl)  3  P.  W.  646.  (e)  15  Ves.  380. 

(4)  I  Cox,  a8i.  (/)  1  Mer.  130. 

(c)  5  Ves.  1197,  see  agg*  (g)  Jac.  337,  see  339. 
(t/)  13  Ves.  280. 


Bridge 

V. 

Bau>oE« 
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1835:  ANSDELL  V.  WHITFIELD. 

gth  Dec. 

Practice        ^^*  KNIGHT,  on  moving  that  a  Clerk  in  Court 

Contempt.       might  be  appointed  to  enter  an  Appearance  for  the  De- 

Construction  of  fendant,  under  11   Geo.  4,  and  1  Will.  4,  c.  36,  s.  11, 

c.  36.  ^^  *^**  ^^®  question  was,  whether  the  14  Days  after 

Notice  given  to  the  Defendant  to  enter  an  Appearance, 

The  14  Dajrs  ^ere  to  be  reckoned  exclusively  or  inclusively  of  the  Day 
mentioned  in  /.        .       .,     xt  .• 

1 1 G. 4  &  1  W.4,  ^f  serving  the  Notice. 

c.  36,  8.  11, 

S^fim^Mdrin?  The  Vice-chancellor  said  that  they  were  to  be  rec- 
clusive  of  the  koned  exclusively  of  the  first  and  inclusively  of  the  last 
last  Day.  Day. 


1833:  LORD  PORTARLINGTON  v.  SOULBY. 
8th  Nov.  and 

10th  Dec.  rp 

• V '  1  HIS  was  a  Bill  by  the  Acceptor  against  the  Indorsee 

Pleading.  of  a  Bill  of  Exchange,  to  have  the  Bill  delivered  up  to 

^  -  ~I  be  cancelled,  on  the  ground  that  it  had  been  given  by 

pleaded,  to  the  *^®  Plaintiff  to  secure  Money  lost  at  play  to  the  Drawer, 

whole  Bill,  that  who  had  indorsed  it  to  the  Defendant,  without  Conside- 

cha^for  viu-  ^^^^^*  ^^^  **  ^^  ^^^  *"^^  ^^^  Notice  of  the  circum- 

able  Considera-  stances  under  which  it  had  been  accepted. 

tion,  without 

Notice,  and,  by  ^-«      tw  r    j 

Answer  in  sup«  ^^  Defendant  pleaded,  to  the  whole  Bill,  that  he 

port  of  the  Plea,  was  a  bond  fide  Purchaser  of  the  Bill  of  Exchange,  for 

Charges  of  No-  ^^'^^^^®  Consideration,  without  Notice  of  the  circum- 

tice.    Held  that  stances  under  which  it  had  been  accepted ;  and,  "  for 

the  ^"swer  better  supporting"  the  Plea,  he  put  in  an  Answer  deny- 

Plea.  ^S  *^^^  ^6  BiW  was  indorsed  to  him  after  it  had  be- 
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come  due,  or  that  he  had  Notice  of  the  circumstances  1 833. 

under  which  it  was  alleged  to  have  been  accepted.  But 
the  Answer  did  not  notice  the  Allegation,  in  the  Bill,  „ 
that  the  Defendant  had,  in  his  custody,  Books,  Papers, 
&c.  from  which  the  truth  of  the  matters  contained  in 
the  Bill  would  appear:  and,  on  that  account,  The  Vice-  Soul  by. 
Chancellor  over-ruled  the  Plea,  holding  that  it  was  in- 
cumbent on  the  Defendant  to  give  all  the  Discovery 
sought  by  the  Bill,  relating  to  the  subject  matter  of  the 
Plea. 

His  HoTwr,  however,  gave  the  Defendant  leave  to 
plead  de  novo. 

The  Defendant,  accordingly,  put  in  another  Plea  and 
Answer,  to  the  same  effect  as  the  former,  and  denying 
the  Allegation  omitted  to  be  noticed  in  the  former  An- 
swer. 

Mr.  Knight  and  Mr.  Sidebottom,  in  support  of  the 
Plea,  said  that  a  Court  of  Equity  would  not  give  its 
assistance  against  the  holder  of  a  Security  for  Valuable 
Consideration,  who  denies  Notice  of  any  of  the  circum- 
stances affecting  its  validity. 

Mr.  Pepys  and  Mr.  Bagshawe,  in  support  of  the 
Bill: 

The  Plea  is  wrong  in  Form.  The  Defendant,  instead 
of  pleading  to  the  whole  Bill,  ought  to  have  excepted 
from  it  so  much  as  avoids  the  Bar,  and  then  pleaded  the 
Bar  and  denied,  by  Answer,  the  parts  excepted.  The 
Answer  over-rules  the  Plea. 
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Mr.  Sidebottom,  in  reply,  referred  to  Mitf.  199.  Gilb.. 
For.  Rom.  57.  Bayky  v.  Adams  (a),  Edmundson  v. 
Hartley  (b). 

The  Vice-Chancellor  : 

The  Plea  is  wrong  in  point  of  Form.  It  ought  to  have 
been  a  Plea  to  all  the  Relief  and  to  all  the  Discovery 
sought  by  the  Bill,  except  certain  parts,  and  to  those 
parts  there  ought  to  have  been  an  Answer  in  support  of 
the  Plea.  You  cannot  plead  and  answer  to  the  same 
matter. 

Plea  ordered  to  stand  for  an  Answer,  with  liberty  to 
except. 


(fl)  6  Ves.  586. 

(A)  1  Anstr.  97.     See  Mitf.  3d  edit.  195  to  a  18. 
Wigram's  Points  in  the  Law  of  Discovery,  37.  173. 


See  also 


^^33:  ASHLEY  17.  ASHLEY. 

15th  Nov.   . 

JjY  an  Order  in  this  Cause,  the  Master  was  directed 

Construction      *^  inquire  and  state,  at  the  expense  of  the  Estate  of 

Cross  Sarah  Ashley j  the  Widow  of  the  Testator  in  the  Cause, 

Remainders,      ^^^t  Interest  the  Testator  had  in  a  certain  Estate  in 

Testator  de-        Friday-street  in  the  City  of  London.    The  Master  found 

vised  an  Estate 

to  A.  for  Life,  Remainder  40  Trustees  to  preserve,  &c..  Remainder  to 
all  the  Children  of  A.^  as  Tenants  in  Common,  and  not  as  Joint 
Tenants,  and,  for  toant  of  such  Issue,  to  B,  for  Life,  Remainder  to 
Trustees  to  preserve,  ^c.  Remainder  to  all  the  Children  of  B.  as 
Tenants  in  Common,  and  not  as  Joint  Tenants,  and  for  want  of  such 
Issue,  to  C.  in  Fee.  Held  that  the  Children  of  A.  took  Estates  for 
Life,  with  Cross  Remainders  between  them,  for  Life,  with  Remainder 
to  B.  for  Life,  with  Remainder  to  her  Children,  as  Tenants  in  Com- 
mon, with  Cross  Remainders  between  them  for  Life,  with  Re- 
mainder to  C.  in  Fee. 
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tiiat  James  Lewer  being  seised  of  the  Inheritance  of  the 
Estate,  in  Fee  Simple  in  possession,  by  his  Will  dated 
the  31st  of  August  1773,  and  duly  executed  and  attested^ 
gave  and  devised  his  two  Freehold  Houses  in  Friday* 
street  in  the  City  of  London^  to  John  Gamon  and  Tito* 
mas  Holehouse,  and  their  Heirs,  upon  Trust  to  and  for 
the  use  and  behoof  of  his  Wife,  Mary  Lewer ^  and  her 
Assigns  for  her  Life,  without  Impeachment  of  Waste,  and, 
from  and  after  the  determination  of  that  Estate  by  For- 
feiture or  otherwise,  to  the  use  of  Gamon  and  Holehouse 
and  their  Heirs,  for  the  Life  of  his  said  Wife,  in  Trust  to 
preserve  the  Contingent  Uses  and  Estates  thereinafter 
limited ;  and,  from  and  after  the  decease  of  his  said 
Wife,  in  trust  to  and  for  the  use  of  his  Daughter,  Sarah 
Chandler,  (Wife  of  Thomas  Chandler)  and  her  Assigns 
for  her  Life,  without  Impeachment  of  Waste;  and,  from 
and  after  the  determination  of  that  Estate,  to  the  use  of 
the  Trustees  and  their  Heirs  for  the  life  of  Sarah 
Chandler^  in  Trust  to  preserve,  &c.,  but  nevertheless  to 
permit  and  suffer  his  Daughter  Sarah  Chandler  and  her 
Assigns,  notwithstanding  her  coverture,  and  whether  she 
should  be  sole  or  covert,  during  her  Life  to  receive  the 
Rents,  Issues  and  Profits  thereof  to  her  and  their  own 
use,  and  to  make  Entries  and  bring  Actions  for  non* 
payment  thereof  as  occasion  should  require^  and,  from 
and  after  the  decease  of  Sarah  Chandler,  in  Trust  and  to 
and  for  the  use  of  all  and  every  the  Child  or  Children 
lawfully  begotten  or  to  be  begotten  on  the  body  of 
Sarah  Chandlery  equally  to  be  divided  between  them,  if 
more  than  one,  share  and  share  alike,  and  to  take  as 
Tenants  in  Conunon  and  not  as  Joint  Tenants :  and, /or 
want  of  such  Issue  of  Sara  A  Chandler,  then  in  Trust  and 
to  and  for  the  use  of  his  Daughter  Mary  Hand  (Wife 
of  Clayton  Hand)  and  her  Assigns  for  her  Life,  without 
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Impeachment  of  Waste,  and,  from  and  after  the  deter^ 
mination  of  that  Estate,  to  the  use  of  the  Trustees  and 
their  Heirs  during  the  Life  of  Mary  Hand,  in  Trust  to 
preserve,  &c.,  but  nevertheless  to  permit  and  suffer  the 
said  Mary  Hand  and  her  Assigns,  notwithstanding  her 
coverture,  and  whether  she  should  be  sole  or  covert 
daring  her  Life,  to  receive  the  Rents,  Issues  and  Profits 
thereof  to  her  and  their  own  use,  and  not  to  be  subject 
to  the  Debts,  Power  or  Control  of  her  then  or  any  future 
Husband,  and  to  make  Entries  and  bring  Actions  for 
nonpayment  thereof  as  occasion  should  require;  and, 
from  and  after  the  decease  of  Mary  Hand,  in  Trust,  and 
to  and  for  the  use  of  all  and  every  the  Child  and  Chil- 
dren lawfully  begotten  or  to  be  begotten  on  the  body  of 
Mary  Hand,  equally  to  be  divided  between  them,  if 
more  than  one,  share  and  share  alike,  and  to  take  as 
Tenants  in  Common  and  not  as  Joint  Tenants,  and,  for 
want  of  such  issue  of  Mary  Hand,  then  in  Trust,  and  to 
and  for  the  use  and  behoof  of  Thomas  Chandler  the 
Husband  of  Sarah  Chandler,  his  Heirs  and  Assigns  for 
ever.  And  the  Testator,  after  giving  several  Legacies, 
gave,  devised  and  bequeathed  all  the  rest,  residue  and 
remainder  of  his  Real  and  Personal  Estate  and  Effects, 
of  what  nature,  kind  or  quality  soever,  or  wheresoever, 
unto  his  Wife,  Mary  Lewer,  her  Heirs,  Executors^ 
Administrators  and  Assigns  for  ever. 


James  Lewer  died  soon  after  the  date  of  his  Will, 
leaving  his  Wife  Mary  Lewer,  and  his  two  Daughters 
Sarah  Chandler  and  Mary  Hand  him  surviving,  all  of 
whom  died  long  before  the  date  of  the  Report. 


Sarah  Chandler  had   Issue,   by  Thomas   Chandler^ 
eight  Children  living  at  the  time  of  the  decease  of  the 
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Testator  James  Lewer  or  born  afterwards,  (that  is  to  say) 
Thomas  Chandler^  Edward  Chandler,  Harriet  Chandler, 
T/iomas  James  Chandler,  Sarah  the  late  Widow  of 
General  Christopher  Ashley,  the  Testator  in  the  Plead- 
ings named,  Mary  Ann  the  Widow  of  Edward  Butler, 
the  Plamtiff  Sophia  the  Wife  of  the  Plaintiff  David 
Power,  and  Matilda  the  Wife  of  Charles  Jjane.  Some 
of  those  Children  were  living  at  the  date  of  J.  Lewer*% 
Will.  Thomas,  Edward,  Harriet  and  Thomas  James, 
died  sometime  since  Infants;  and  Sarah  Ashley  died 
without  Issue  on  the  16th  of  December  1827,  but  Mary 
Ann  Butler,  Sophia  Power,  and  Matilda  Lane  were 
still  living. 

There  were  five  Children  of  Mary  Hand  living  at 
J.  Lewer's  decease  or  bom  since  his  death,  but  three  of 
them  only  were  still  living. 

The  Master  reported  that  all  the  Limitations  in  the 
Will  failed,  subsequent  to  the  Devise  to  the  Child  or 
Children  of  Sarah  Chandler,  as  being  only  to  take  effect 
in  case  there  never  was  any  such  Child;  and  that  the 
Children  of  Sarah  Chander  took  Life  Estates  only 
without  Cross  Remainders  between  them;  and  that, 
subject  thereto,  the  Fee  Simple  of  the  Houses  passed,  by 
the  general  Residuary  Devise,  to  the  Widow  of  James 
Lewer,  the  Testator. 

Mr.  and  Mrs.  Power  excepted  to  the  Report,  insist- 
ing that  none  of  the  Limitations  in  the  Will  had  failed, 
but  that,  according  to  the  true  construction  of  the  Will, 
all  the  Children  of  Sarah  Chandler  took  Estates  in  Tail 
General,  in  Remainder  Expectant  on  the  determination 
of  the  Life  Estate  of  Sarah  Chandler,  as  Tenants  in 
Common  with  Cross  Remainders  in  Tail  General  between 
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them ;  or  else  that  all  the  Children  of  Sarah  Chamdler, 
took  Estates  for  Life,  in  Remainder  Expectant  on  the 
determination  of  the  Life  Estate  of  Sarah  Chandler,  as 
Tenants  in  Common,  with  Cross  Remainders,  for  Life, 
between  them;  and  that,  subject  thereto, the  Testator's 
Daughter,  Mary  Hand,  took  an  Estate  in  Remainder 
in  the  Premises,  for  her  Life,  with  Remainder  to  the 
Trustees,  during  her  Life,  upon  Trust  to  preserve  the 
Contingent  Remainders  thereinafter  limited,  with  Re- 
mainder to  all  and  every  the  Children  of  Mary  Hand, 
as  Tenants  in  Common  for  Life  or  in  Tail,  with  Cross 
Remainders  for  Life  or. in  Tail  amongst  them,  with 
Remainder  to  the  use  of  Thomas  Chandler,  his  Heirs 
and  Assigns  for  ever. 


The  Parties  having  agreed  to  be  bound  by  the  decision 
of  the  Court : 

Mr.  Knight  and  Mr.  Daniell,  in  support  of  the  Ex* 
ception,  said  that  it  would  be  difficult  to  contend  that 
the  Children  of  Mrs.  Chandler  took  Estates  of  Inherit- 
ance, but  that  they  took,  at  least,  Estates  for  Life  with 
Cross  Remainders;  that  the  words,  "  for  want  of  such 
Issue/'  meant  the  same  as,  "  for  default  of  such  Issue;" 
that  there  was  no  Case  that  decided  that  Cross  Re- 
mainders could  not  be  implied  between  Tenants  for  Life; 
and  that  it  was  clear  that  the  Testator  did  not  intend  his 
Estate  to  go  over,  till  all  the  Children  of  Mrs.  Chandler 
were  dead.  Doe  v.  Webb  (a);  Armstrong  v.  JSW- 
ridgeib);  Doe  Y.<Abey  (c) ;  Tucherman  v.  Jefferies{d). 


(a)  1  Taunt.  Q34. 

(b)  3Bro.C.C.  215. 
(f)  1  M.  &  S.  428. 


(d)  4  Bac.  Ab.467.  Dodd's 
edit. 


CASES    IS   CHANCERY. 


363 


Mr.  Pepjfs  and  Mr.  Ching,  for  Persons  claiming  under 
Mrs.  LeweTy  the  Residuary  Devisee,  in  support  of  the 
Report,  said  that  the  Gift  over  to  Mrs.  Handf  was 
not  to  take  effect  after  the  deaths  of  the  Children  of 
Mrs.  Chandler,  but  for  want  of  such  Children ;  that  the 
Testator  was  contemplating  a  Gift  to  Persons  who  were 
to  stand  in  the  place  of  those  whom  he  intended  origin- 
ally to  benefit ;  and  that,  by  the  words :  *'  to  take  as 
Tenants  in  Common  and  not  as  Joint  Tenants,"  he  had 
expressly  excluded  a  Joint  Tenancy. 

The  Vicb-Chancellor  : 

My  opinion  is  directly  against  the  finding  of  the 
Matter, — [His  Honor  here  read  the  Devise,  and  then 
proceeded  thus:] — Now  but  one  subject  is  given 
throughout.  The  expression:  **  for  want  of  such  Issue,'' 
means  want  of  Issue  whenever  .that  event  may  happen, 
either  by  there  being  no  Children  originally,  or  by  the 
Children  ceasing  to  exist.  Those  words  seem  to  me  to 
create  Cross  Remainders  by  implication  («). 

Declare  that  the  Children  of  Mrs.  Chandler  took 
Estates  for  Life,  as  Tenants  in  Common,  with  Cross 
Remainders  between  them  for  Life,  with  Remainder  to 
Mrs.  Hand  for  Life,  with  Remainder  to  her  Children,  as 
Tenants  in  Common  for  Life,  with  Cross  Remainders 
between  them  for  Life,  with  Remainder  to  Thomas 
Chandler  in  Fee :  and  refer  it  back  to  the  Master  to  re- 
view his  Report. 


1833- 


Ashley 

V. 

Ashley. 


(«)  See  Green  v.  Stephens^  13  Ves.  419,  and  17  Ves.  64. 
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ROGERS  V.  ROGERS. 


Thomas  Rogers,  by  ws  wm  dated  the  eth  of 

June  1704,  after  directing  that  his  just  Debts,  Funeral 
— T  Expenses,  and  the  Charges  of  proving  his  Will,  should  be 

vised  his  Estates  P^^idby  his  Executrix  thereinafter  named,  gave,  devised 
charged  with  and  bequeathed  unto  John  Yeomans  and  Peter  Grave^ 
nor  all  his  Freehold  Messuages,  Lands,  Hereditaments 
and  Premises  in  the  Parishes  of  Wellington  and  Burg* 
hill  in  the  County  of  Hereford,  together  with  the  Stock, 
Crop,  Implements  of  Husbandry,  Household  Goods  and 


Debts  and  Le- 
gacies.   The 
Devisee  mort- 
gaged the  Es- 
tate to  A.y  sub 
ject,  expressly, 


to  the  Legacies.  Furniture,  Monies,  and  Securities  for  Money,  and  all 


j4.  having  call 
ed  in  his  Mo* 
ney,  and  the 
Devisee  re- 
quiring a  fur- 
ther advance, 
they  join  in 
mortgaging  the 
Estate  to  B., 
but  not  ex- 
pressly subject 
to  the  Lega- 
cies, and  B.  is 


other  the  Personal  Estate,  of  what  nature  or  kind  so- 
ever, which  he  might  die  possessed  of  or  entitled  unto, 
to  hold  unto  the  said  John  Yeomans  and  Peter  Grave^ 
nor,  their  Executors  and  Administrators,  upon  Trust  to 
permit  and  suffer  his  Wife,  Elizabeth  Rogers,  to  re- 
ceive the  Rents  and  Profits  of  his  said  Freehold  Estates^ 
and,  also,  to  have  the  use  and  enjoyment  of  all  his 
Stock,  Crop,  and  Implements  of  Husbandry,  House- 
hold Goods  and  Furniture,  Ready  Money,  and  Securi- 
informed,  false-   ties  for  Money,  to  enable  her  the  better  to  carry  on  the 
th  t  au'     ^*^"^^^^g  Business  (if  she  chose  so  to  do)  for  her  Life, 
the  Legacies       and,  after  her  decease,  he  gave,  devised  and  bequeathed 
had  been  paid,    ^g  same  and  every  part  thereof,  unto  his  Son,  Thomas 
took  the  Estate    Rog^s,  and  to  his  Heirs  and  Assigns  for  ever,  subject 
subject  to  the      to  the  Payment  of  certain  pecuniary  Legacies,  which 
the  Testator  then  proceeded  to  give ;  and,  as  to  all  the 
rest  and  residue  of  his  said  Estates  and  Effects,  afterpay- 
ment and  satisfaction  of  the  aforesaid  Debts,  Funeral 
Expenses,  the  charges  of  proving  his  Will,  and  the 
JLegacies  before  given  and  directed  to  be  paid  in  manner 


Legacies. 


CASES  IN   CHANCERY. 


365 


above  mentioned^  he  gave  and  bequeathed  the  same  unto 
his  Son  Tliomas  Rogers^  his  Heirs  and  Assigns  for  ever. 
And  he  appointed  his  Wife,  ElizcLbeth  ^Rogers,  sole  Ex- 
ecutrix of  his  Will. 

The  Testator  died  on  the  22d  of  May  1708. 

By  Indentures  of  the  9th  and  10th  of  August  1814, 
after  reciting  that  Elizabeth  Rogers  and  Thomas  Rogers 
had  sold  certain  parts  of  the  Testator's  Real  Estates,  and, 
writh  the  Monies  arising  therefrom,  had  paid  off  certain 
lilort^^ages  for  Terms  of  Years  which  had  been  created 
by  the  Testator,  and  that  they  had  prevailed  on 
Joseph  Baker  to  advance  them  600 /.,  and  to  accept  of 
a  Mortgage,  not  only  of  the  Freehold,  Fee  Simple  and 
Inheritance  of  the  Hereditaments  comprised  in  the  Terms, 
but  also  of  all  other  Freehold  Lands  and  Hereditaments 
of  them  the  said  Elizabeth  Rogers  and  Thomas  Rogers 
thereinafter  mentioned,  and  also  an  Assignment  of  the 
Terms :  It  was  witnessed  that,  in  consideration  of  the 
500/.  paid,  by  Baker ,  to  Elizabeth  Rogers  and  TliomcLS 
Rogers,  they,  together  with  John  Yeomans  and  Peter 
CfravenoTf  conveyed  all  the  Testator's  Real  Estates  re- 
maining unsold,  to  Baker,  in  Fee,  subject  to  Redemption 
on  repayment  of  the  500/.  and  Interest:  and  the  Mort* 
gagees  assigned  the  Terms  to  A.  Andrews,  in  Trust  for 
Baker,  his  Heirs  and  Assigns.  In  the  Covenant  against 
Incumbrances  contained  in  the  Release,  the  Legacies 
given  by  the  Will,  and  the  Terms  for  Years,  were  excepted. 


1833- 
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By  Indentures  of  the  29th  and  dOth  of  August  1817, 
after  reciting,  amongst  other  things,  that  Baker  had 
called  in  the  500/.,  and  that  Elizabeth  Rogers  and  Tho- 
mas  Rogers  were  unable  to  pay  the  same,  and  that  they 
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having  occasion  for  the  further  Sam  of  50/.,  had  applied 
to  John  Holder  to  advance  650/.,  which  Holder  had 
agreed  to  do.  on  having  the  Mortgaged  Estate  and  the 
Terms  conveyed  and  assigned  to  him :  It  was  witnessed 
that,  in  consideration  of  the  500  Z.  advanced  to  Baker ^ 
and  of  50/.  advanced  to  Elizabeth  Rogers  and  Thomas 
Roger Sy  they  conveyed  the  Mortgaged  Premises  to  John 
Holder  in  Fee,  subject  to  Redemption  on  repayment  of 
the  550  /.  with  Interest :  kdA  Andrews  assigned  the  Terms 
to  William  Charles  Holder ^  in  Trust  for  John  Holder^  his 
Heirs  and  Assigns.  Elizabeth  Rogers  died  on  the  19th 
of  January  1821,  having  appointed  her  Daughter  Mary 
Rogers,  who  was  one  of  the  Legatees  named  in  the 
Testator's  Will,  her  Executrix. 


The  Bill  was  filed,  by  the  Legatees,  against  Thomas 
Rogers,  Peter  Gravenor,  John  Holder  and  certain  other 
Parties,  charging  that  Holder,  at  the  time  when  the 
Mortgage  was  made  to  him,  knew  that  the  Legacies 
were  unpaid,  and  that  he  took  the  Mortgage  expressly 
charged  with  the  Payment  of  the  Legacies;  and  praying 
that  the  Legacies  might  be  raised  and  paid  out  of  the 
Testator's  Real  and  Personal  Estates.  Holder,  in  his 
Answer,  denied  that,  at  the  time  of  the  execution  of  the 
Mortgage  to  him,  he  knew  or  believed  that  the  Legacies 
were  not  provided  for :  on  the  contrary,  he  said  that  he 
was  informed,  by  Elizabeth  and  Tliomas  Rogers,  that  all 
the  Legacies  had  been  provided  for  out  of  the  Testator's 
Personal  Estate  and  by  the  Monies  raised  by  the  Mort- 
gage then  transferred  to  him,  and  by  the  before-men- 
tioned  Sales  of  parts  of  the  Testator's  Real  Estates : 
that  the  Sums  raised  by  such  Sales  and  Mortgage,  ex- 
ceeded, in  amount,  the  Legacies  and  the  Testator  s 
Debts,  including  his  Debts  by  Mortgage :  and  he  sub- 
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mitted  that  the  Estates  having  paid  and  contributed  the 
AiU  amount  of  the  Charges  thereon,  were  discharged 
from  the  Legacies,  and  were  not  then  Uable,  in  his  hands, 
to  pay  the  same. 

The  Attorney-general  and  Mr.  Whitmarsh  for  the 
Plaintiffs,  said  that,  as  Holder  was  a  Purchaser  from 
Baker,  he  took  with  express  Notice  that  the  Legacies 
remained  unpaid. 

Mr.  Pepys  and  Mr.  R,  Roupell,  for  the  Defendant 
Holder,  said  that  the  Mortgage  made  to  /ibUer,  was  an 
entirely  new  transaction ;  that  he  dealt  with  Elizabeth 
and  Thomas  Rogers,  and  advanced  them  more  money 
than  was  due  to  Baker,  and  took  from  them  a  new  Secu- 
rity; that  the  Release  of  1817  contained  no  exception 
of  Legacies,  but,  on  the  contrary.  Holder  was  assured 
that  all  the  Legacies  had  been  provided  for;  that,  where 
a  Trust  is  created  for  payment  of  Debts  as  well  as 
Legacies,  a  Purchaser  is  not  bound  to  see  to  the  applica- 
tion of  his  Money,  unless  fraudulent  collusion  is  shown. 
Rogers  v.  Shillicome  (a). 

Mr.  Wakefield,  Mr.  Jemmett,  Mr.  Bethell  and  Mr. 
Whitmarsh,  jun.,  appeared  for  other  Parties. 

The  Vice-Chancellob: 

By  the  Deeds  of  1817,  no  Interest  was  conveyed  in 
any  Lands  except  those  the  legal  Estate  in  which  was  in 
Baker.  He,  by  the  Deeds  of  1814,  took  a  Mortgage 
subject  to  the  Legacies.  It  may  be  true  that,  when 
Holder  took  a  Transfer  of  that  Mortgage,  he  made  in- 

(a)  Amb.  i88. 
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quiry  whether  the  Legacies  were  paid,  and  was  misin- 
formed by  JSlizabeth  Rogers  and  TTiomas  Rogers.  It  is 
recited,  in  the  Release  of  1817,  that  Baker  had  called 
in  his  Money,  and  that  Application  was  made,  to  Holder^ 
to  advance  that  Sum  and  also  a  further  Sum ;  and  he 
takes  a  Conveyance,  by  one  Deed  and  by  one  granting 
part,  in  which  Baker  conveys,  and  Elizabeth  and  Thomas 
Rogers  release  and  confirm :  and  therefore,  the  Estate 
passed  to  him  subject  to  the  Legacies ;  for,  on  the  iace 
of  his  Conveyance,  it  appears  that  he  took  the  same 
Estate  as  Baker  had  (£). 

(b)  See  Watkins  v.  Cheeky  2  Sim.  &  Stu.  199;  ej^A  Johnson 
v,  Kennettf  post. 
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mat  Nov. 

Practice. 

Commission  to 

examine 

Witnesses. 

New  Orders. 

Plaintiff  obtain- 
ed an  Order  for 
a  Commission, 
but  did  not  take 
it  out:   Held 
that,  under  the 
17th  Order  of 
1831,  the  De- 
fendant was  en- 
titled to  take 
out  a  Commis- 
sion. 


RATTENBURY  v.  FENTON. 

The  Plaintiff  filed  a  Replication  on  the  11th  of  July, 
and,  on  the  following  day,  obtained  an  order  for  a  Com- 
mission to  examine  Witnesses,  but  did  not  take  it  out 
On  the  7th  of  November,  the  Plaintiff  entered  a  Rule  to 
produce  Witnesses,  and,  on  the  18th,  he  entered  the 
Rule  to  pass  Publication.  The  Defendant  had  Wit- 
nesses to  examine  in  the  Country ;  and,  by  the  Rule  given 
by  the  Plaintiff  on  the  18th,  PubUcation  would  pass  on 
the  25th,  unless  the  Defendant  enlarged  it  by  suing  out 
a  Commission  under  the  17th  Order  of  1831. 

Sir  JS.  SagdeUy  for  the  Defendant,  now  moved  for 
a  Commission. 

The  Vice-Chancellor  held  the  Case  to  be  within  the 
17th  Order  and  granted  the  Motion. 
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ASHTON  V.  MILNE.  1833: 

24th  Nov.  and 
T                                                                                   .        .            3d  Dec. 
IN  1783,  Betty  Penn  and  James  Eyre  were  seised  in     ^ v ' 

Fee,  as  Tenants  in  Common,  of  equal  Moieties  of  an       Mortgage. 

Estate  in  Lancashire,  subject  to  a  Terra  of  1,000  years,   -  ''^^f^^^f^?- 

*'            L,engtn  0/  I  tme* 
which,  in  1754,  became  vested  in  Sarah  Bellamy^  for  

securing  600  /.  and  Interest.  ^\  and  B  being 

seised  in  Fee, 
in  right  of  their 
Betty  Penn  died  in  1783,   leaving  her   Daughters,  Wives,  of  Two 

Hannah,  the  Wife  of  James  Ashton,  and  Frances,  the  Fourth  Parte  of 
Wife  of  Samuel  Ashton,  her  Co-heirs.  an  Estate,  sub- 

ject to  a  Mort- 

By  Indentures  of  Lease  and  Release,  dated  the  22d  f^^  in*\784 

and  23d  of  January  1784,  James  Byre,  James  Ashton,  with  the  Owner 

and  Hannah,  his  Wife,  and  Samuel  Ashton  and  Frances,  ?|[^^®,  ^^^^ 

.  .  Moiety,  in  con- 

his  Wife,  in  consideration  of  960  L,  conveyed  the  Estate,  veying  the  Es- 

to  John  Milne,  the  Grandfather  of  the  Defendants,  in  ^te,  bv  Lease 
Fee ;  and  Sarah  Bellamy,  having  received  her  Principal  ^j^hQut  a  Fine 
and  Interest  out  of  the  Purchase-money,  assigned  the  to  a  Purchaser 
Term  to  Henry  Bamford,  in  Trust,  for  Milne,  his  Heirs  [h/^forto^e 
and  Assigns,  and  to  attend  the  Inheritance.    The  Re-  was  paid  o?, 
lease  contained  a  Covenant,  on  the  part  oi  James  Ashton  *°^  ^^®  Term 
and  Hannah  his  Wife,  and  Samuel  Ashton  and  Frances  ten^  The  Pur- 
his  Wife,  to  levy  a  Fine  of  the  Estate  to  Milne  in  Fee :  chaser,  and 

those  claiming 
under  him,  had 
been  in  possession  from  the  date  of  the  Conveyance.  A'%  Wife  sur* 
vived  him,  and  died  in  1825,  leaving  one  of  the  Plaintifis  her  Heir. 
B/s  Wife  died  in  1818,  leaving  the  other  Plaintiff  her  Heir.  B.  died 
in  1826.  In  1830  the  Plaintifis  brought  an  Ejectment,  but  were 
nonsuited  by  the  Defendante  setting  up  the  Term.  In  1831  they 
filed  a  Bill  to  redeem,  which  was  dismissed,  on  account  of  the  length 
of  possession  by  the  Defendante  and  those  under  whom  they 
claimed. 
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1 833.  it  did  not,  however,  appear  that  the  Fine  was  ever  levied ; 

but  James  and  Samuel  Ashton  executed  to  Milne  9,  Bond 
dated  the  23d  of  January  1784,  for  indemnifying  him 
MiLNB         against  an/ Claim  to  be  made,  upon  the  Estate,  by  their 
respective  Wives,  in  respect  of  Dower  or  otherwise. 

Milne  and  those  claiming  under  him,  had  been  in 
possession  of  the  Estate  ever  since  the  execution  of  the 
Release.  He  died  in  1802,  intestate,  leaving  Edmund 
Milne  his  eldest  Son  and  Heir-at-Law.  In  1803  JEi- 
mund  MUne  conveyed  the  Estate  to  John  Milne,  the 
Father  of  the  Defendants,  in  Fee.  In  1819  John  Milne, 
the  Father,  died,  having  devised  the  Estate  to  the  De- 
fendants in  Fee. 

James  Ashton  died  in  1796,  leaving  his  Wife,  who 
afterwards  married  Charles  Oarlick,  surviving.  She 
survived  her  second  Husband  and  died,  intestate,  in 
August  1825,  leaving  the  Plaintiff,  James  Ashton,  her 
eldest  Son  and  Heir.  Frances  Ashton  died  in  September 
1818,  leaving  her  Husband,  and  the  Plaintiff,  Samuel 
Ashton,  her  eldest  Son  and  Heir  her  surviving.  Samuel 
Ashton,  the  Father,  died  in  1826. 

In  1830  the  Plaintiffs  brought  an  Ejectment  against 
the  Defendants,  to  recover  possession  of  the  Estate.  At 
the  Trial,  which  took  place  in  August  1830,  the  Defend- 
ants set  up  the  Assignment  of  January  1784;  in  conse- 
quence of  which  the  Plaintiffs  were  nonsuited. 

Bamford,  having  died  intestate,  and  no  person  hav- 
ing taken  out  Administration  to  him,  the  Plaintiffs 
applied  for  Letters  of  Administration  to  his  Estate  in 
respect  of  the  Term,  but  without  success,  owing  to  the 
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Befendants    refusing   to  produce  the   Assignment  of 
January  1784. 

The  Bill,  which  was  filed  in  January  1831,  charged 
'the  Defendants,  James  and  John  Milne,  with  acting  in 
concert  with  the  other  Defendant,  Abraham  MUne,  the 
Personal  Representative  of  John  Milne,  the  Grandfather, 
and  that  the  two  first-named  Defendants  were  entitled  to 
an  undivided  Moiety  only  of  the  Estate ;  for  that  Frances 
Ashton  and  Hannah  Oarlick  did  not  levy  any  Fine  of 
the  Estate,  or  do  any  act  to  pass  {heir  Interest  therein 
daring  their  Covertures ;  that  Frances  Ashton  died  in 
her  Husband's  Lifetime,  and  that  Hannah  Garlick  did 
not,  during  the  interval  between  her  two  Marriages,  nor 
after  the  Death  of  her  second  Husband,  make  any  Con- 
veyance or  Assurance  of  the  Estate  to  the  Defendants, 
James  and  John  Milne,  or  to  any  Person  under  whom 
they  claimed ;  that  the  Conveyance  of  January  1784^ 
was  made  when  Frances  and  Hannah  Ashton  were  under 
Coverture;  that,  as  to  the  Moiety  of  the  Estate  claimed 
by  the  Plaintiffs,  the  possession  of  the  Defendants, 
James  and  John  Milne,  and  those  under  whom  they 
claimed,  was  lawful  as  to  one-half  of  such  Moiety,  up 
to  the  Death  of  Samuel  Ashton  in  May  1826 ;  and  that, 
although  such  Possession,  as  to  the  other  half  of  such 
Moiety,  ceased  to  be  lawful  on  the  Death  of  James 
Ashton  the  Elder,  in  September  1796,  yet,  inasmuch  as 
the  Possession  by  John  Milne  the  Grandfather,  was  ori- 
ginally lawful,  there  was  not  any  actual  Disseisin,  by 
him  or  those  claiming  under  him,  of  Hannah  Garlich^s 
half  of  sucli  Moiety. 

The  Bill  prayed  that  an  Account  might  be  taken  of  what, 
if  anything,  was  due  upon  the  Security  of  the  Mortgaged 
Vol.  VI.  c  c 
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1 833.  Premises,  to  the  Estate  of/oAwilfi/nc,  the  Grandfather,  the 

Plaintiffs  being  ready  to  pay  one  Moiety  of  what  should 
be  found  due ;  that  an  Account  might  be  taken  of  the 
Rents  of  the  Estate  received  by  John  MUne,  the  Grand- 
father, and  that  the  same  might  be  answered  out  of  his 
Estate  possessed  by  Abraham  Milne ;  that  the  Estate 
might  be  divided  between  the  Plaintiffs  and  the  Defend- 
ants, James  and  John  Milne^  and  that  a  Writ  of  Parti- 
tion might  issue  for  that  purpose ;  that  Abraham  Milne 
might  assign  to  the  Plaintiffs,  or  as  they  should  direct, 
one  Moiety  of  the  Estate,  for  the  residue  of  the  term  of 
1,000  years,  and  that  the  Defendants,  James  and  John 
Milne,  might  be  decreed  to  deliver  up  to  the  Plaintiffs 
the  Possession  of  such  Moiety,  and  that  the  Title  Deeds 
might  be  secured  for  the  benefit  of  the  Parties  entitled 
thereto :  or,  in  case  the  Couii  should  be  of  opinion  that 
the  Plaintiffs  ought  to  bring  an  Ejectment  to  recover 
Possession  of  their  Moiety  of  the  Estate,  then  that  the 
Defendants  might  be  restrained  from  setting  up  the 
term  of  1,000  years,  or  any  other  outstanding  Term,  so 
as  to  prevent  a  fair  trial  of  the  Ejectment;  and  that  an 
Account  might  be  taken  of  the  Rents  received  by  the 
Defendants,  James  and  John  Milne,  and  that  they  might 
pay  one  Moiety  thereof  to  the  Plaintiffs. 

The  Defendants,  James  and  John  Milne,  by  their 
Answer  submitted  that  a  good  and  indefeasible  Title  to  a 
Moiety  of  the  Estate  was  acquired  by  them  from  James 
Eyre,  and  that,  if  James  Ashton  the  Elder  and  Samuel 
Ashton  the  Elder  were  seized  of  the  other  Moiety  i^  the 
Right  of  their  Wives,  the  Conveyance  of  1764  passed  a 
Fee  voidable  by  Entry,  and  that  the  same,  together  with 
the  subsequent  Entry  of  John  Milne  the  Grandfather, 
operated  as  an  actual  Disseisin  as  to  that  Moiety,  or 
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that  the  subsequent   Entries  of  the  Parties  claiming  1B33. 

under  him^  operated  in  that  manner.  And  the  Defend- 
ants insisted  on  the  Indentures  of  January  1784,  and 
also  upon  the  Statute  of  Limitations  and  the  length  of  Milne 
time  which  had  elapsed  since  January  1784,  and  also 
since  the  alleged  Title  of  the  Plaintiffs  was  supposed  to 
have  accrued,  in  Bar  to  the  Bill  and  the  relief  thereby 
sought,  as  far  as  they  were  respectively  applicable 
thereto,  and  in  the  same  manner  as  if  they  had  pleaded 
or  demurred  to  the  Bill ;  and  they  submitted  that,  if 
either  of  the  Plaintiffs  was  entitled  to  any  Share  of  the 
Estate,  the  Defendants  were  entitled  to  a  Lien  for  a  like 
Share  of  the  Mortgage  sum  of  500  /.  and  the  Interest 
thereof. 

Sir  E.  Sugden  and  Mr.  Koe^  for  the  Plaintiffs : 

The  Possession  of  the  Defendants  was  originally 
lawful ;  and,  therefore,  they  never  can  say  that  they  are 
Disseisors.  The  question  is,  what  Estate  passed  by  the 
Conveyance  of  1784?  As  no  Fine  was  levied,  the 
Husbands  conveyed  only  their  Interest  in  their  Marital 
Right  and  as  Tenants  by  the  Curtesy.  The  Persons  who 
acquired  the  Interest  of  the  Husbands,  stood  in  their 
situation,  and  were  bound  to  keep  down  the  Interest  of 
the  Money  due  on  the  Mortgage.  Corbett  v.  Barker  (a). 
Samuel  Askton,  who  was  Tenant  by  the  Curtesy  of  one 
Fourth  of  the  Estate,  did  not  die  till  1826 ;  and,  there- 
fore, the  Title  of  the  Plaintiffs  to  that  portion  of  the 
^tate,  did  not  commence  till  that  time.  Besides,  there 
was  a  Tenancy  in  Common ;  and  the  possession  of  one 
Tenant  in  Common,  can  never  be  adverse  to  the  other 
Tenant  in  Common;  for  the  possession  of  the  one,  is  the 

(fl)  1  Anst.  138  ;  and  3  Anst.  759, 
c  c2 
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possession  of  the  other.  Reading  v.  Royston  (6).  On 
the  trial  of  the  Ejectment,  the  Defendants  did  not  rely 
on  Adverse  Possession,  but  on  the  Term. 

Air.  Pepys  and  Mr.  Walker,  for  the  Defendants : 

James  Ashton  died  in  1796;  and  Hannah  Ashton 
being  then  discoverte,  her  Title  to  one  Fourth  of  the 
Estate  accrued.  It  is  true  that  she  married  again;  but 
that  is  immaterial ;  for  the  time  had  begun  to  run  against 
her ;  so  that  the  Defendants  and  those  under  whom  they 
claim,  have  been  holding  adversely  to  Hannah  and  those 
ivho  claim  under  her,  ever  since  1796.  And,  if  there  is 
a  good  Defence  against  one  Co-Plaintiff,  there  is  an  end 
of  the  question.  If  the  Plaintiff  who  claims  through 
Hannahf  is  not  entitled  to  relief,  the  other  Co-Plaintiff 
cannot  have  any  relief.     Doe  v.  Prosser  (c). 

The  reUef  which  the  Plaintiffs  ask,  is,  first,  to  redeem, 
and,  next,  to  prevent  the  setting  up  of  the  Term.  The 
Court  will  not  allow  of  Redemption,  unless  a  clear  Title 
to  redeem  be  shown.  The  time  that  has  elapsed,  is  a 
bar  to  both  species  of  relief.  ItJohn  Milne  the  Grand- 
father was  Tenant  by  Sufferance,  it  is  quite  clear  that, 
on  his  death  in  1802,  his  Heir  acquired  an  Estate  in  Fee 
by  Disseisin :  and,  if  the  Possession  became  adverse  in 
1802,  the  Plaintiffs,  or  those  under  whom  they  claim, 
ought  to  have  preferred  their  Claim  in  or  before  1822. 
But  we  go  further  and  say  that  a  Conveyance  by  a  Hus- 
band and  Wife  seised  in  right  of  the  Wife,  passes  a  F/xs 
defeasible  by  the  Entry  of  the  Wife.  Before  the  Statute 
32  Hen.  8,  c.  28,  such  a  Conveyance  would  have  worked 


{b)  1  Salk.  242. 


(c)  I  Cowp.  217. 
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a  Discontinuance.    That  Statute  converted  the  right  of 
Action  into  a  right  of  Entry. 

[The  Vice-Chancellor: — Have  you  any  authority 
for  what  you  state  ?  It  is  new  to  me.] 

A  Lease,  by  a  Husband^  of  his  Wife's  Lands  ex- 
tending beyond  his  Life,  is  voidable  by  the  Wife  after 
his  death,  but  not  void.    Doe  v.  Weller  (d). 

Hannah  Ashtan  became  discoverte  in  1786  :  there  has 
been,  therefore,  a  clear  Adverse  Possession  and  receipt  of 
the  Rents  of  her  Share  of  the  Estate,  ever  since  that 
time.  A  party  who  is  under  disability  at  the  time  when 
the  right  to  redeem  accrues,  must  enforce  that  right 
within  10  years  after  the  disability  has  ceased.  The 
Plaintiff,  therefore,  who  claims  under  Hannah,  is  clearly 
barred  by  length  of  time,  and^  if  one  of  the  Co-Plaintiffs 
cannot  succeed,  tbeother  must  fail.  Belch  v.  Harvey  {e), 
Chobnondeley  v.  Clinton  (/),  Cuthbert  v.  Creasy  (g)^ 
If  the  Plaintiffs  are  not  entitled  to  redeem,  they 
cannot  prevent  the  setting  up  of  the  Termi 

Sir  JE.  Sugden,  in  reply : 

In  1784,  the  Ashions  were  seised  in  Fee,  as  Copar- 
ceners, of  one  undivided  Moiety  of  the  Estate,  and 
there  was  an  existing  Mortgage  for  1,000  years.  The 
persons  under  whom  the  Defendants  claim,  then  pur- 
chased ;  and  the  Term  was  assigned  to  a  Trustee,  in 
trust  to  attend  the  Inheritance.  The  Husbands  professed 
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id)  7  T.  R.  478. 
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Sugd.Vend.Appendix,No.i5. 
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to  convey  the  Fee :  but  an  innocent  Conveyance  by  Hus- 
band and  Wife  seised  in  right  of  the  Wife,  will  not  pass 
a  voidable  Fee,  but  only  the  interest  of  the  Husband  in 
his  Marital  Right  and  as  Tenant  by  the  Curtesy.  A 
Lease  may  be  a  beneficial  Contract  for  the  Wife ;  and, 
therefore,  she  may  accept  it  or  not,  as  she  pleases.  The 
Husbands  were  bound  to  keep  down  the  Interest  on  the 
Mortgage,  and  might  have  Come,  at  any  time,  to  redeem. 
mine,  the  Purchaser,  when  he  entered,  stood  in  the  si- 
tuation of  the  Husbands,  and  was  bound  to  do  the 
same ;  consequently,  the  right  to  redeem  was  kept  open 
down  to  the  death  of  Samuel  Ashton.  The  very  point 
was  decided  in  Corbett  v.  Barker. 


As  to  there  having  been  Adverse  Possession  from 
1796;  how  can  the  Statute  of  Limitations  run,  where 
an  undivided  Share  is  conveyed?  The  rule  of  Law  is 
that  the  right  of  one  Co-Heir,  will  save  the  right  of  the 
other  Co-Heir.  There  can  be  no  Disseisin  of  one  undi- 
vided Fourth  part,  whilst  the  right  to  the  other  undi- 
vided Fourth,  exists.  How  can  it  be  said,  with  reference 
to  the  Term,  that  Samuel  Ashton  was  entitled  to  redeem; 
but  that,  as  to  James  Jshton,  the  right  was  gone?  The 
right  cannot  be  lost  as  to  one,  whilst  it  remains  as  to  the 
other. 

We  have  made  out  a  Title  to  redeem  as  to  a  Moiety 
of  the  Estate,  or,  at  all  events,  as  to  a  Fourth  part  of 
it.  The  Rule  is  that  a  Stranger  and  another  Party  or 
Parties,  who  have  conflicting  claims,  cannot  be  joined  as 
Co-Plaintiffs  (A).  This  Case  does  not  fall  within  that  Rule, 

(h)  See  Cholmondeley  V ,  Clinton^  ubi  suprdi  The  King  of 
Spain  V.  Machado,  4  lluss.  235 ;  and  Delondre  v.  ShatCy 
antct  Vol.  II.  p.  237. 
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even  if  one  only  of  the  Co-Plaintiffs  shall  be  held  en-  1833. 

titled  to  redeem.     Price  v.  Copiier  (i). 


ASHTON 
V, 

Milne. 


The  Vice-Chancellor: 
In  this  Case  James  Ashton  and  his  Wife  were  seised  in  3d  December. 
Fee,  in  her  right,  of  an  undivided  Moiety  of  a  certain 
Estate,  and  Samuel  Ashton  and  his  Wife,  in  her  right, 
were  seised  of  another  undivided  Fourth  part;  and 
James  Eyre  was  the  owner  of  the  other  Moiety ;  and 
the  Entirety  was  subject  to  a  Mortgage  Term  of  1,000 
years. 

By  Indentures  of  Lease  and  Release  of  1784,  all 
these  Parties  professed  to  convey  the  Estate  to  John 
MUne,  for  Valuable  Consideration.  It  appears  that  they 
were  imperfectly  skilled  in  Conveyancing;  for  a  Bond 
was  taken  to  indemnify  the  Purchaser  against  the  Dower 
and  other  rights  of  the  Married  Woman.  The  Term  of 
1,000  years  also  was  assigned  to  a  Trustee  to  attend  the 
Inheritance  :  but  this  is  not  material  to  the  question  now 
before  me.  The  Title  is  deduced  from  John  Milne  to 
the  Defendants ;  but  nothing  turns  on  the  mode  in  which 
that  has  been  done.  James  Ashton  died  in  the  month  of 
September  179G ;  his  Wife  survived  him,  and  married 
again.  She  survived  her  second  Husband  and  died  in 
1826,  and  James  Ashton,  one  of  the  Plaintiffs,  is  her 
Son.  Frances,  the  Wife  of  Samuel  Ashton^  died  in  1818, 
and  her  Husband  died  in  1826.  Samuel  Ashton,  the  other 
Plaintiff,  is  her  Son.  Tlie  Plaintiffs  found  their  right  to 
the  relief  sought  by  the  Bill,  on  the  alleged  novel  ac- 
cruer of  their  Title :  but  they  are  not  entitled  to  any 
relief,  unless  they  are  entitled  to  redeem  the  Mortgage 

(/)  1  Sim.  &  Stu.  347. 
c  c  4 
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Term :  and,  the  question  is  whether,  because  their  Title 
has  accrued  within  20  years,  they  have  a  right  to  that 
relief  against  the  Defendants,  whose  Title  is  founded  on 
undisturbed  possession  since  1784. 

It  is  a  settled  Rule  that  a  Court  of  Equity  regards 
more  the  antiquity  of  possession  by  the  Defendant,  than 
the  novel  accruer  of  Title  to  the  Plaintiff;  and  that  it 
will  not  interfere  against  a  person  who,  claiming  by  a 
Mortgage  Title,  has  been  in  possession  more  than  20 
years  without  having  recognized  the  right  to  redeem. 
This  Rule  is,  in  a  great  degree,  established  by  Cholnum' 
deley  v.  Clinton  and  the  Cases  which  are  reported,  by 
Mr.  Blighf  to  have  been  cited  on  the  Appeal  to  The 
House  of  Lords. 

The  Case  of  Price  v.  C<>pner  has  been  cited  as  infringing 
the  rule.  But  that  Case  seems  to  me  to  afford  the  strongest 
evidence  of  the  Rule :  for,  by  the  Decree  on  the  hearing, 
it  was  referred  to  the  Master  to  inquire  whether  the  De- 
fendants or  those  under  whom  they  claimed,  had,  in  any 
way,  treated  their  Title  as  a  Mortgage  Title,  at  any  time 
within  20  years  before  the  filing  of  the  Bill  (k).  It  is 
clear  that  the  reference  could  only  have  been  made  in 
order  to  ascertain  whether  the  Defendants  had  placed 
themselves  without  the  benefits  of  the  Rule.  That  Case* 
therefore,  is  a  confirmation  of  the  Rule.  What  after- 
wards occurred  on  the  Exceptions  is  immaterial. 

The  same  Volume  which  contains  the  Report  of  Price 
V.  CapneVf  contains  also  a  Report  of  Harrison  v.  Hoi- 
tins  (/).    It  appears,  by  my  note  of  that  Case,  which  is 


(k)  1  Sim.  &  Stu.  347. 


(/)  Ibid.  471. 
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referred  to  in  the  Report  of  Price  v.  Copncr,  that  Sir 
Wm.  Grant,  in  his  Judgment,  cited  a  Case  of  Dallas 
V.  Floyd,  which  was  heard  in  1739.  There  a  Tenant 
for  life  of  an  Equity  of  Redemption,  permitted  the 
Mortgagee  to  enter  into  possession.  The  Tenant  for 
life  died  in  1721,  and,  in  1737,  which  was  more  than 
20  years  after  the  Mortgagee's  entry  into  possession,  the 
Remainder  Man  filed  his  Bill  to  redeem;  and  it  was  dis- 
missed with  Costs.  Therefore  this  Rule  has  prevailed, 
uniformly,  except  in  the  Case  of  Corbett  v.  Barker. 


i»33. 


ASHTON 
V. 

Milne. 


In  that  Case  there  was  a  Decision  by  Eyre,  Chief 
Baron,  and  a  renewal  of  that  Decision  by  Macdonald^ 
Chief  Baron.  There  is  great  force  in  the  Argument  of 
Sir  Samuel  RomUly ;  and  I  cannot  but  think  that  the 
better  decision  was  reversed.  I  am  not,  however,  left 
to  choose  between  the  conflicting  Decisions  of  those 
Learned  Judges,  because  I  take  the  Rule  to  be  esta- 
blished :  and  I  am  of  opinion  that  this  Bill  must  be 
dismissed  with  Costs. 


GOODALL  V.  PICKFORD. 

M  R.  STINTON moyed  to  open  the  Biddings  for  eleven 
Lots,  purchased  by  different  Purchasers,  on  an  advance 
of  a  certain  Sum  for  each  Lot.  He  cited  Watts  v. 
Martin  (a).  Mr.  Wakefield,  Mr.  Jacob,  Mr.  Kindersley, 
Mr.  Girdlcstone,  jun.  and  Mr.  Gordon  opposed  the 
Motion,  on  the  ground  that  a  separate  Motion  ought  to 
have  been  made  as  to  each  Lot. 


(o)  4  Bro.  C.  C.  113. 


each 


1833: 
nth  Dec. 

^ v^ ' 

Practice. 

Caning 

Biddings. 

A  Motion  to 
open  Biddings 
for  several  Lots 
purchased  by 
different  Pur- 
chasers, on  an 
advance  of  a  cer- 
tain 8um  for 
Lot,  is  irregular. 
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Good  ALL 

V. 

Pjckford. 


The  Vice-Chancellor  expressed  his  disapprobation  of 
the  Case  cited,  and  held  the  objection  valid. 

Motion  refused  with  Costs. 


1834: 
3d  May. 

Practice, 

Opening 

Biddings, 

An  Estate  was 
put  up  to  sale 
in  four  Lots, 
and  the  Timber 
on  each  Lot 
was  to  be  paid 
for  by  the  Pur- 
chaser, accord- 
ing to  a  Valua- 
tion which  had 
been  made. 
A.  purchased 


This 


BATES  V.  BONNOR*. 


was  a  Creditor's  Suit. 


Under  the  Decree,  the  Debtor's  Estates  were  put  up 
to  Auction  in  four  Lots;  and,  by  the  Conditions  of  Sale, 
the  Tinaber  on  each  Lot  was  to  be  paid  for,  by  the  Pur- 
chasers, according  to  a  Valuation  previously  made. 


None  of  the  Lots  was  sold,  except  the  first,  which 
was  purchased  by  Bates  for  1,500/.  The  Biddings  were 
afterwards  opened  by  Bonnor;  and  the  Estates  were 
again  put  up  to  Auction.  Bonnor  purchased  Lots  1  and 
2  at  Sums  amounting  to  2,140  /.,  and  Lot  3,  at  3B0  /. 
Lot'i ;  the  other  The  valuation  of  the  Timber  on  the  two  first  Lots,  was 
Lots  were  not  j  193/. 
sold.  B,  open-  ' 
ed  the  Biddings, 
and,  on  the  re- 
sale, purchased 

Lots  1  and  2,  .  /.it  •  1  ,     r«.    , 

for  2,140  /.,  and  ^^  *"®  V^^  ^*  ^"^  Lots  without  the  Timber. 
Lot  3,  at  380/. 

TheCourtrefus-  *  Ex  relatione. 

ed  to  open  the 

Biddings  for  Lots  i  and  2,  on  the  application  of  A, 9  unless  he 
would  advance  10  per  cent,  on  the  price  of  the  Timber  as  well 
as  the  Land,  and  would  take  Lot  3  (in  case  B.  should  retire  from 
it),  at  the  price  it  had  been  sold  for,  in  case  it  should  not  fetch 
the  same  price  at  the  rc-salc. 


Bates  now  moved  to  open  the  Biddings  for  those  two 
Lots,  on  an  advance  of  210/.,  being  nearly  10  per  cent. 
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Mr.  Knight  and  Mr.   Wakott,  in    support  of  the  1834. 

Motion.  '        ^        ' 

Bates 

Sir  E.  Sugden,  for  Bonnor,  said  that  the  Biddings  ^ 
ought  not  to  be  opened  except  upon  an  advance  of  10 
per  cent  at  the  least,  upon  the  aggregate  Sum  for  which 
the  Lota  and  the  Timber  thereon  had  been  sold :  that, 
as  BannoT  stated,  in  his  Affidavit,  that  he  bid  for  Lot  3 
because  he  had  purchased  the  other  two  Lots,  he  would 
be  entitled  to  be  discharged  as  to  that  Lot,  in  case  the 
Biddings  should  be  opened  as  to  the  others :  Price  v. 
Price  (a)  :  and,  consequently,  that  Bates  ought  to  pro- 
vide against  any  Loss  that  might  arise  on  the  re-sale  of 
Lot  3. 

Mr.  Knight,  in  reply,  said  that  the  Land  being  the 
sole  object  of  competition  at  the  Sale,  the  advance 
ought  to  be  calculated  only  on  the  Sum  for  which  it  was 
sold :  that,  in  Price  v.  Price  and  Fielder  v.  Fielder  (i), 
the  Order  went  no  further  than  to  discharge  the  Pur- 
chaser as  to  the  subsequent  Lots. 

The  Vice-Chancellor  : 
I  think  that  the  advance  should  be  on  the  Price  of 
the  limber  as  well  as  the  Land ;  and,  in  order  to  pro- 
tect the  Estate  from  the  possibility  of  Loss  if  Mr. 
Bonnor  should  retire  from  Lot  3,  as  he  is  at  liberty  to 
do,  Mr.  Bates  ought  to  take  it  at  380/.,  the  Sum  at 
which  it  is  now  sold,  in  case  that  Sum  should  not  be 
offered  for  it  at  the  re-sale.  If  he  will  agree  to  this,  and 
will  increase  his  offer  to  333/.,  that  is,  10  per  cent,  on 
the  a^regate  Sum  for  which  the  Land  and  Timber  com- 

(a)  1  Sim.  &  Stu.  386.  (b)  Ibid. 
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BONMOR. 


prised  in  Lotd  1  and  2,  are  now  sold,  I  think  that  the 
Biddings  ought  to  be  opened  on  his  paying  Mr.  Bonnor 
all  Costs  incurred  by  him  in  consequence  of  his  having 
purchased  the  Three  Lots,  and  opened  the  Biddings  as 
to  Lot  1. 


Bonnor  having  consented  to  offer  the  Sum  required, 
the  following  Order  was  drawn  up :  "  Whereupon,  &c. 
the  Plaintiff,  T.  Bates^  by  his  Counsel  offering  to  ad- 
vance the  Sum  of  393/.  on  the  Biddings  for  those  parts 
of  the  Estates  in  question  in  this  Cause  which  are  com- 
prised in  Lots  1  and  2,  and  of  which  the  Defendant  J. 
Bonnor  ha«  been  reported  the  best  Purchaser,  and  upon 
the  said  Plaintiff  T,  Bates  paying  to  the  said  Defendant 
John  Bonnor  the  Costs,  Charges  and  Expenses  he  hath 
paid  and  been  put  to  by  reason  of  his  Bidding  for  and 
being  reported  the  Purchaser  of  the  Premises  comprised 
in  the  said  Lots  Nos.  1,  2  and  3,  including  therein  the 
Costs,  Chaises  and  Expenses  paid  and  incurred  by  him 
upon  his  opening  the  Biddings  for  Lot  1,  to  be  taxed 
&c. :  this  Court  doth  order  that  it  be  referred  back  to 
the  said  Master  to  allow  of  a  better  Purchaser  of  the 
said  Estate  and  Premises  comprised  in  the  said  Lots 
Nos.  1  and  2 :  and  it  is  ordered  that  the  Person  or  Per- 
sons who  shall  be  allowed  the  best  Bidder  or  Bidders, 
other  than  the  said  Plaintiff  T.  Bates,  do,  within  10 
days,  make  a  deposit,  after  the  rate  of  10/.  per  cent.,  ott 
their  respective  Biddings,  the  Sum  to  be  ascertained  by 
the  said  Master^  and  pay  the  same  into  the  Bank,  &c. ; 
and,  in  default  of  making  such  deposit  or  deposits  by 
the  time  aforesaid,  it  is  ordered  that  the  said  respective 
Biddings  be  considered  as  void,  and  that  the  said  Master,. 
without  further  Motion,  re-sell  the  said  Estates :  And  it 
is  ordered  that  the  Defendant,  J.  Bonnor,  do  relinquiBb 


Bates 

V. 
BONNOR. 
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and  give  up  the  Estates  and  Premises  comprised  in  Lot  1R34. 

No.  3,  of  which  the  said  Defendant  John  Bannor  has 
been  reported  the  best  Purchaser:  And  it  is  ordered 
that  it  be  referred  to  the  said  Master  to  allow  of  a  better 
Purchaser  of  the  said  Estates  and  Premises  comprised 
in  the  said  Lot  No.  3 :  And  it  is  ordered  that  the  Person 
or  Persons  who  shall  be  allowed  the  best  Bidder  or 
Bidders  for  the  said  Lot  No.  3^  other  than  the  said 
Plaintiff  T.  Bates,  if  he  should  become  the  Purchaser 
thereof  as  hereinafter  mentioned^  do  within  10  days, 
make  a  deposit,  &c.  and  pay  the  same  into  the  Bank 
&c. :  and,  in  default  of  making  such  deposit  by  the  time 
aforesaid,  it  is  ordered  that  the  said  Biddings  be  consi- 
dered as  void,  and  that  the  said  Master  do,  without  fur- 
ther Motion,  re-sell  the  said  Estate  and  Premises  com- 
prised in  the  said  Lot  No.  3 :  And  in  case,  at  such  re- 
sale of  the  said  Estate  and  Premises  comprised  in  the 
said  Lot  No.  3,  the  Biddings  for  the  same  shall  not 
exceed  the  Sum  of  380/.  and  the  Sum  of  60/.  I4s.  Qd* 
for  the  Timber  thereon,  being  the  Price  at  which  the  said 
Defendant  John  Bonner  stands  reported  the  Purchaser, 
it  is  ordered  that  the  said  Plaintiff  T.  Bates  be  consi- 
dered as  the  Purchaser  of  the  Estates  and  Premises 
comprised  in  the  said  Lot  No.  S,  at  the  said  Sum  of 
380/.  and  the  Sum  of  60/.  14$.  Qd.  for  the  Timber 
thereon:  And  it  is  ordered  that  the  Sum  of  200/.  paid 
into  the  Bank  to  the  credit  of  this  Cause,  by  the  said 
Defendant  John  Bonrtor,  upon  his  opening  the  Biddings 
for  Lot  1  in  pursuance  of  the  Order  made  in  this  Cause 
on  the  25th  day  of  November  last,  and  now  remaining 
on  the  credit  of  this  Cause,  be  repaid  to  the  said  De- 
fendant J.  Bonnor ;  and,  for  the  purposes  aforesaid,  the 
^id  Accountant-general  is  to  draw  on  the  Bank,  &c. 


3»4 
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16th  Dec. 

* , > 

Practice, 
Defendant, 

An  Attachment 
issued  against  a 
Defendant  be- 
fore the  making 
of  a  Motion  by 
him,  but  after 
service  of  the 
Notice  of  Mo- 
tion, will  not 
prevent  the 
Motion  being 
made. 


JEYES  V.  FOREMAN. 

Sir  E.  SUODEN  Bxid  Mr.  Girdlestone,  jnn.,  for  the 
Defendant,  Mrs.  Lloyd,  moved  to  discharge  an  Injunc- 
tion, for  irregularity. 

Mr.  Knight  and  Mr.  Bethell,  for  the  PlaintiflF,  said 
that  Mrs.  Lloyd  was  in  Contempt,  aud,  therefore,  was 
not  entitled  to  move,  except  for  the  purpose  of  discharg- 
ing the  Process  of  Contempt. 

Sir  E  Sugdeuy  in  reply,  said  that  the  Attachment 
was  issued  after  the  Notice  of  Motion  was  served,  and, 
therefore,  the  Motion  ought  to  proceed. 


And  The  Vice-chancellor  so  ruled. 


1833: 
10th  Dec. 


JOHNSON  V.  KENNETT. 


Purchaser, 

A  Purchaser 
from  a  Devisee, 


William  KENNETT,  by  his  Will  dated  in  1808, 
gave  to  his  Wife  an  Annuity  of  50/.,  for  her  Life,  and  a 
Legacy  of  1,000/.  to  each  of  his  three  Daughters,  to  be 
subject  to  Debts  P^id  to  them  at  21  or  Marriage,  with  Interest  in  the 
and  Legacies, is  meantime  for  their  Maintenance  and  Education;  and. 
Money  applied  ^"1^^^^  thereto,  and  to  the  Payment  of  his  Debts,  Fu- 
in  payment  of     neral  and  Testamentary  Expenses,  he  gave  all  his  Real 

the  Legacies,  if  ^^  Personal  Estate  to  his  Son,  Thomas  Kennett.hm 

the  circum-  '  ' 

stances  of  the 

Transaction  afford  Evidence  that  the  Debts  have  been  paid,  and  that 

the  Devisee  is  dealing  with  the  Estate  as  Owner. 
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Heirs,  Executors,  Administrators  and  Assigns,  and  ap- 
pointed him  his  Executor. 

The  Testator  died  in  May  1B09,  leaving  Thomas  Ken- 
nett,  his  only  Son  and  Heir,  and  his  Widow  and  three 
Daughters  him  surviving.  Thomas  Kennett  proved  the 
Will,  possessed  himself  of  the  Personal  Estate,  and  en- 
tered into  the  possession  of  the  Real  Estate. 

By  Lease  and  Release,  dated  the  14th  and  15th  of 
January  1810,  and  by  Fine,  he  and  his  Wife  conveyed 
the  Estates  to  uses  to  bar  Dower,  and,  in  the  course  of  the 
same  and  the  two  following  years,  he  sold,  appointed  and 
conveyed  the  Estates,  in  Lots,  to  different  Purchasers, 
but  did  not  pay  or  make  any  provision  for  the  Annuity  or 
Legacies.  Some  of  the  Purchase  Deeds  recited  the  Will 
(omitting  the  charge  of  Debts),  the  conveyance  to  uses 
to  bar  Dower,  and  that  Kennett  had  agreed  to  give 
Bonds,  to  the  Purchasers,  to  indemnify  them  against  the 
L^cies.  To  some  of  these  Deeds  the  Widow  was  a 
Party,  and  released  her  Annuity  as  to  the  Hereditaments 
therein  comprised.  The  rest  of  the  Purchase  Deeds 
merely  recited  the  Will  and  the  conveyance  to  uses  to 
bar  Dower.  Kennett  gave  Bonds  to  all  the  Purchasers, 
The  Bonds  that  accompanied  the  First  Class  of  Deeds, 
contained  the  same  recitals  as  those  Deeds,  and  were 
conditioned  for  indemnifying  the  Obligees  against  the 
Legacies.  The  other  Bonds  did  not  notice  the  Will,  and 
were  conditioned,  merely,  for  quiet  enjoyment,  free  from 
all  Incumbrances,  except  the  Rents  and  Services  due  to 
the  Lord  of  the  Fee. 

In  1823  Thomas  Kennett  conveyed  and  assigned  all 
his  Real  and  Personal  Estate,  to  a  Trustee  for  his  Oe- 

ditors. 
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The  Billwas  filed  by  the  Testator's  Daughters,  two  of 
whom  were  still  Infants,  against  Thomas  Kennett,  the 
Trustee,  for  the  Creditors,  the  Purchasers  of  the  Estates, 
and  the  Widow,  stating  that  Thomas  Kennett  hod  proved 
the  Will  and  possessed  the  Personal  Estate,  and,  thereout, 
paid  the  Funeral  and  Testamentary  Expenses  and  Debts, 
and  applied  the  Residue  to  his  own  use ;  that  the  Pur^ 
chasers  completed  their  Purchases  without  inquiring  whe- 
ther the  Annuity  and  Legacies  had  been  properly  secured, 
or  in  anywise  requiring  that  the  same  should  be  so  se- 
cured :  that  they  had  notice  that  the  Annuity  and  Legacies 
were  well  charged  on  the  Real  Estates,  and  that  the 
same  had  not  been  secured  to  be  paid  by  Thomas  Ken" 
nettj  so  as  to  exonerate  the  Real  Estates  from  the  pay* 
ment  thereof;  and  that  they  took  Indemnities,  from 
Thomas  Kennett,  against  the  Annuity  and  Legacies. 
The  Bill  prayed  that  the  Will  might  be  established, 
that  the  Annuity  and  the  Legacies  might  be  declared 
to  be  well  charged  upon  the  Real  Estates,  and  that  the 
Purchasers  might  be  decreed  to  contribute,  in  proportion 
to  the  amount  of  their  respective  Purchases,  towards  the 
payment  of  the  Legacies  and  the  providing  of  a  Fund  for 
payment  of  the  Annuity ;  or  that  the  Real  Estates  might 
be  sold  for  those  purposes. 


The  Purchasers,  in  their  Answer,  said  they  could  not 
set  forth  whether  Thomas  Kennett  had  or  had  not  paid 
the  Testator's  Debts  and  Funeral  and  Testamentary 
Expenses  out  of  the  Personal  Estate  and  applied  the 
Residue  to  his  own  use ;  they  admitted  that  they  never 
inquired  whether  the  Annuity  and  Legacies  had  been 
properly  secured,  or  required,  before  they  completed  their 
Purchases,  that  the  same  should  be  so  secured  :  and  they 
submitted  that  they  were  not  bound  to  see  to  the  appli* 
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cation,  nor  were  answerable  or  accountable  for  the  mis- 
application or  non-application  of  their  respective  Pur- 
chase Monies :  and  they  admitted  that,  at  the  time  of 
their  respective  purchases,  they  had,  by  the  Will,  but  not 
otherwise,  notice,  and  they  believed  that  the  Annuity  and 
Legacies  were  well  charged  on  the  Real  Estates,  and 
that  the  same  had  not  been,  in  any  way,  secured  to  be 
paid  by  Thomas  Kennett. 

Sir  E,  Sugden  and  Mr.  i2.  Roupelly  for  the  Plain- 
tiffs: 

First :  With  respect  to  the  Purchasers  who  took  the 
Special  Bonds.  A  Devisee  of  an  Estate  subject  to 
Legacies,  is,  in  fact,  a  Trustee  ;  and,  whenever  the  Court 
sees  Parties  dealing  with  the  Devisee,  not  in  his  cha- 
racter of  Trustee,  but  as  owner  of  the  Estate,  it  will 
follow  the  Land.  Watkins  v.  Cheek  (a).  T.  Kennett^ 
by  conveying  the  Estates  to  uses  to  bar  Dower,  assumed 
the  character  of  owner.  No  Fine  was  necessary  if  he 
sold  under  the  Will ;  for  there  could  have  been  no  claim 
of  Dower  if  he  sold  as  Trustee.  The  Purchasers  took 
Bonds  of  Indemnity  gainst  the  Legacies ;  and,  in  their 
Answer,  they  state  their  belief  that  the  Legacies  had  not 
been  secured  to  be  paid  by  T.  Kennett. 

Mr.  Pepys  and  Mr.  Wraxfy  for  the  Purchasers : 

The  Purchasers  are  protected  by  the  charge  of  Debts. 
r.  Kennett  was  the  owner  of  the  Estate,  subject  to  the 
charges.  He  had  a  right  to  deal  with  it;  and  he  has 
dealt  with  it  so  as  to  make  a  different  mode  of  Convey- 
ance necessary.  How  does  that  circumstance  show  that 
he  did  not  intend  to  sell  for  payment  of  the  Debts  ? 


i»33. 


JOHMSOM 


Kennett. 


(a)  2  Sim.  &  Stu.  199. 
Vol.  VL  d  d 
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The  Parchasers  state,  in  their  Answer,  that  they  can- 
not set  forth  whether  or  not  the  Debts  have  been  paid. 

[The  Vick-Chancellor: — ^There  is  an  admission 
that  they  knew  the  Legacies  were  unpaid,  but  there  is 
no  statement  that  they  knew  the  Debts  were  paid.] 

There  is  an  absence  of  all  proof  as  to  the  Debts.  Is 
the  circumstance  of  the  Devisee  having  changed  the 
nature  of  his  Estate,  to  deprive  the  Purchasers  of  the 
protection  of  the  charge  of  Debts  ?  Whatever  a  De- 
visee may  do  with  his  Estate,  his  duty  to  Parties  who 
have  a  prior  claim,  cannot  be  altered.  Watkins  v.  Cheek 
decides,  merely,  that,  where  a  Party  lends  himself  to 
a  Breach  of  Trust  for  his  own  benefit,  he  shall  be  liable. 
Here  the  Purchasers  Jiad  no  knowledge  of  any  Breach  of 
Trust,  or  of  any  intention  to  commit  a  Breach  of  Trust. 
The  Bonds  assume  that  the  Party  who  received  the  Mo- 
ney, was  to  pay  the  Legacies :  they  were  taken  by  the 
Purchasers  ex  abundanti  catUeld. 

The  Vice-Chancellor  : 

J  do  not  understand  that  the  Record  is  so  framed  as 
to  raise  the  issue  whether  the  Debts  were  paid  at  the 
time  when  the  Estates  were  conveyed  to  the  Pur- 
chaser (&).  But,  if  the  issue  had  been  raised,  I  am  of 
opinion  that  the  form  of  the  Conveyances  and  the  Bonds, 
would  be  receivable,  as  between  the  Purchasers  and  the 
Plaintiffs,  to  show  that,  at  the  time  of  the  Conveyances, 
the  Debts  were  paid.  If  the  Debts  were  not  paid,  it 
was  unnecessary  for  the  Purchasers  to  resort  to  the 


(b)  The  Bill  allied  that  T.  Kennett  paid  the  Debts  out  of 
the  Personal  Estate. 
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machinery  which  they  have  adopted.  The  fonn  of  the 
Bonds  of  Indemnity  shows  that  the  Parties  did  not 
think  it  necessary  to  advert  to  the  Debts  at  all.  Those 
Bonds  do  not  notice  the  charge  of  Debts,  but  they  re- 
cite the  Will  as  if  there  was  no  charge  of  Debts  in  it. 
Therefore,  they  afford  evidence  that  the  Debts  were 
paid :  and,  as  between  the  Purchasers  and  Kennett,  I 
must  take  it  as  a  transaction  in  which  the  Purchasers 
were  advised  to  take  the  Bonds  as  an  additional  se- 
curity. 


380 


1833. 


JoimsoK 


Kennett. 


Independently  of  that,  it  appears,  on  the  face  of  the 
transaction,  that  the  Purchasers  were  dealing  with  Ken- 
nett as  owner  of  the  Estate  subject  to  the  Legacies, 
and  not  as  a  Person  to  whom  the  Estates  had  been  de- 
vised subject  to  the  general  chaise  for  Payment  of 
Debts  and  Legacies. 

From  the  form  of  the  Conveyances  and  of  the  Bonds 
of  Indemnity,  I  am  of  opinion  that  the  Estates  of  the 
Purchasers  must  be  taken  as  subject  to  the  Legacies. 


Sir  E.  Sugden  and  Mr.  22.  Roupeil,  with  respect  to 
the  Purchasers  who  took  the  General  Bonds,  contended 
that  the  same  principle  applied  to  them,  as  to  the  other 
Purchasers. 


Mr.  Pepys  and  Mr.  fVray  said  that  the  Bonds  for 
quiet  enjoyment  free  from  all  Incumbrances,  were  taken 
merely  as  an  additional  security  to  the  Covenants  for  the 
same  purpose,  and  that,  as  the  taking  of  the  Covenants 
afforded  no  evidence  of  an  intention  to  commit  a  Fraud 


390 

1833. 
Johnson 

Kennett. 
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or  a  Breach  of  Trust,  so  neither  did  the  taking  of  the 
Bonds. 

The  Vice-Chancellor  : 
The  question  is,  in  what  character  the  Vendor  was 
placed. 

All  the  Deeds  recite  the  Wil|^,  and  also  take  notice 
of  the  Conveyance  and  Fine  of  January  1810 :  that 
circumstance  shows  that  Kennett  was  deaUng,  not  as 
Devisee  subject  to  the  general  charge  of  Debts  and  Le- 
gacies, but  as  Owner  of  the  Property. 

The  Will,  as  recited  in  the  Conveyances,  notices  the 
charge  of  Legacies ;  and  those  Conveyances  were  accom- 
panied by  General  Bonds.  The  Bonds  could  have  been 
given  for  no  other  purpose  than  to  protect  the  Purcha- 
sers from  the  Legacies. 


The  Decree,  as  drawn  up,  referred  it  to  the  Master  to 
take  an  account  of  the  Testator's  Personal  Estate,  not 
specifically  bequeathed,  come  to  the  hands  of  Thomas 
Kennett,  and  also  of  the  Debts,  Funeral  Expenses  and 
Legacies  and  Annuities  of  the  Testator,  and  directed  that 
the  Personal  Estate  should  be  applied  in  payment  of  the 
Debts  and  Funeral  Expenses,  in  a  course  of  administra- 
tion, and  then  in  payment  of  what  remained  due  on  account 
of  the  Legacies  and  Annuities,  and,  in  case  the  Personal 
Estate  should  not  be  suflScient  for  payment  of  what  was 
due  for  such  Debts,  Funeral  Expenses  and  Legacies  and 
Annuities,  it  was  declared  that  the  Real  Estates  com- 
prised in  the  Will  were  well  charged  with  the  Debts,  and 
with  the  Legacies  and  Annuity  given  thereby,  and  that 
the  same,  in  the  hands  of  the  Defendants  claiming  as 
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Purchasers  from  Thomas  Kennett,  were  then  liable  to  1833. 


raise  and  pay  what  remained  due  in  respect  thereof,  or 

so  much  as  the  Personal  Estate  should  be  insufficient  to 
pay. 


JOHtlSON 

Kennett. 

♦  This  Decree  was  reversed  by  Lord  Lyndhurst^  C. :  but, 
as  The  Vice'Ckancellors  decision  is  stated  as  an  authority,  in 
Sir  E.  Sugden9  Treat,  on  Vendors,  Vol.  II.  p.  39,  it  was 
deemed  advisable  to  report  the  Case.    JL.  ^  .^  •^  ^v-.  4^^ 


GRAVES  V.  HICKS. 

1833: 
y  9th  December. 

JOHN  HICKS,  by  his  Will  dated  the  4th  of  May     ' ^ ' 

1821,  gave  his  Copyhold  Messuage,  &c.,  called  Plomer  ^*'^*  . 

Hill  House,  in  the  County  of  Bucks,  unto  and  to  the  Tenant  J  or  Life. 

use  of  Trustees  and  their  Heirs,  in  Trust  for  his  Wife,  Priority. 

for  her  Life  or  Widowhood,  or  until  she  should  cease  to  ^^^^^^ 

Testator,  by  his  Will,  gave  an  Annuity,  to  his  Daughter,  out  of  cer- 
tain Estates,  for  her  separate  use.  By  a  Codicil,  he  gave  her  a  Life 
Estate,  for  her  separate  use,  in  the  same  Estates.  Held  that  the 
Daughter  was  entitled  to  the  Life  Estate  only. 

Testator  charged  his  Estates  with  an  Annuity  in  favour  of  his  Wife, 
and,  subject  thereto,  he  devised  the  Estates  in  strict  settlement.  After- 
wards, by  his  Will  and  Codicils,  he  charged  the  Estates  with  several 
other  Annuities  to  his  Wife  and  other  Persons.  Held  that  the  first- 
mentioned  Annuity  was  the  primary  Charge  on  the  Estates. 

Testator  devised  an  Estate  to  his  Daughter  for  Life,  with  Remain- 
der to  her  Husband  for  Life,  and  charged  other  Estates  with  the  pay- 
ment of  an  Annuity  to  his  Daughter,  and>  after  her  death,  with  the 
pajnnent  of  an  Annuity  to  her  Husband.  He  then  made  a  Codicil 
which,  in  effect,  revoked  the  Husband's  Life  Estate  in  Remainder. 
By  a  subsequent  Codicil,  he  gave,  to  the  Husband,  a  Life  Estate  in 
possession  in  the  first  Estate,  and  also  an  Annuity  in  possession,  to 
the  same  Amount  and  charged  upon  the  same  Estates  as  the  former 
Annuity.    Held  that  the  second  Annuity  was  substituted  for  the  first. 

/^  ^^.  7-^. 
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Gkav£s 
Hicks. 


reside  therein,  and,  on  her  Death,  second  Marriage,  or 
ceasing  to  reside  on  the  Premises,  the  Testator  directed 
his  Trustees  to  stand  seised  thereof  upon  the  Trusts 
after  declared  of  the  Residue  of  his  Real  Estates :  and  he 
gave  to  the  same  Trustees  and  their  Heirs,  during  the 
Lives  of  his  Niece  Frcmces  Mauntstevens  and  his  Daugh- 
ter Anna  Maria  Hearle,  and  the  Life  of  the  Survivor  of 
them,  his  Freehold  Estate  called  Treravel  in  Cornwall, 
in  Trust  to  pay  an  Annuity  of  20/.  for  the  separate  use 
of  his  Niece,  for  her  Life,  and  to  dispose  of  the  Residue 
of  the  Rents  for  the  separate  use  of  his  Daughter,  and, 
after  the  Death  of  his  Daughter,  but  subject  to  the 
Annuity  of  20  2.,  he  gave  the  Estate  to  her  Children,  as 
Tenants  in  Common  in  Tail,  with  Cross  Remainders 
amongst  them  in  Tail,  with  Remainder  to  the  Uses  after 
declared  of  the  Residue  of  his  Real  Estates :  and  he  gave 
his  Manor  of  Bradenham  in  the  County  of  Sucks,  and 
all  the  Residue  of  his  Real  Estates,  subject  nevertheless 
to  such  Charges  and  Incumbrances  as  should,  at  the 
time  of  his  Decease,  be  existing  and  charged  thereon  or 
any  part  thereof,  under  or  by  virtue  of  any  Marric^e 
Settlement  or  otherwise,  to  the  same  Trustees  and  their 
Heirs,  to  the  use  that  his  Wife  might,  during  her 
Widowhood,  receive  thereout  an  Annuity  of  300/.  a 
year,  and,  subject  thereto,  to  the  use  of  his  Son  for  Life, 
with  Remainders  to  his  first  and  other  Sons,  successively, 
in  Tail  Male,  with  Remainder  to  the  intent  that  the  Tes- 
tator's Wife  might  receive,  during  her  Life  or  Widow- 
hood, a  further  Annuity  of  100  /.,  and  that  the  Trustees 
might,  during  the  term  of  99  years,  if  his  Daughter 
should  so  long  live,  take  a  like  Annuity  of  100  L  in 
Trust  for  tke  separate  use  of  kis  Daughter,  with  Re- 
mainder to  his  Grandson,  John  Graves,  for  his  Life, 
with  Remainders  to  the  first  and  other  Sons  of  John 
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Graves,  successively,  in  Tail  Male,  with  several  Remain- 
ders over. 

The  Testator,  by  his  first  Codicil,  after  reciting  that 
his  Son  had  died  unmarried  and  without  Issue,  since 
the  execution  of  his  Will,  gave  his  TreravelEatate,  after 
the  Death  of  his  Daughter,  to  her  Husband,  Francis 
Hearle,  for  his  Life,  and,  after  his  Death,  to  the  Uses  to 
which  the  same  stood  limited,  by  his  Will,  after  the 
Death  of  his  Daughter.  And  he  charged  his  Manor  of 
Bradenham  and  all  his  other  Residuary  Real  Estates 
with  the  payment  of  a  further  Annuity  of  100/.  to  his 
Wife,  for  her  Life  or  Widowhood,  in  addition  to  the 
Annuities  charged  thereon,  in  her  favour,  by  his  Will; 
and  which,  as  well  as  all  the  other  provisions  for  her,  he 
thereby  ratified  and  confirmed:  and  he  charged  the 
same  Estates  with  the  payment  to  his  Trustees,  during 
the  term  of  99  years,  if  his  Daughter  and  her  Husband 
or  either  of  them  should  so  long  live  (a),  of  a  further 
Annuity  of  200/.,  upon  Trust,  during  his  Daughter's 
Life,  to  apply  the  same  for  her  separate  use,  in  addition 
to  the  Annuity  of  lOO/.  provided  for  her,  by  his  Will; 
out  of  the  same  Estates,  and  which  he  thereby  ratified 
and  confirmed :  and  he  charged  the  same  Estates  with 
the  payment,  after  his  Daughter's  Death,  of  an  Annuity 
of  100/.  to  Jut  Husband,  Francis  Hearle,  for  his  Life,. 
in  addition  to  the  benefits  thereby  given  to  him. 


1833. 


Graves 

V. 
HiCKS. 


The  second  and  third  Codicils  did  not  afiect  the  Real 
Estates. 


(a)  It  waB  contended  (but  unsuccessfully)  that,  luider  the 
above  Clause,  Mr.  Hearle  was  entitled  to  an  Annuity  of 
300/.  after  bis  Wife's  death. 

D  d4 
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The  Fourth  Codicil  was  as  follows ; — ^*  And  I  do  make 
and  add  this  further  Codicil  to  my  Will,  hereby  revoking 
and  making  null  and  void  several  of  the  dispositions 
heretofore  made  by  me,  in  my  said  Will  and  Codicils,  of 
all  my  Freehold,  Copyhold  and  Personal  Estate  and 
Effects  of  all  and  every  kind  and  description ;  and,  in- 
stead and  in  the  place  of  such  Devise,  Disposition  and 
Bequests  thereof,  I  do  give  and  bequeath  all  and  every 
my  Freehold,  Copyhold  and  Personal  Estate  and  Effects, 
of  every  kind  and  description  whatsoever  and  where- 
soever situated,  unto  my  Daughter,  Anna  Maria  Hearle, 
for  her  Life,  and,  from  and  after  the  determination  of 
that  Estate,  I  give,  devise  and  bequeath  the  same  unto 
my  Grandson,  John  Graves,  and  his  Heirs,  in  strict  En- 
tail, as  in  my  said  Will  directed."  (The  Testator  then 
directed  that  his  Grandson  should  not  be  put  in  posses* 
sion  of  his  Estates  until  he  should  attain  the  age  of  31 
Years,  and  that,  in  the  meantime,  the  Rents  should  be 
accumulated  for  his  benefit)  "  And,  in  failure  of  Issue 
of  the  said  John  Graves,  I  order  that  my  said  Estates 
and  Effects  shall  go  and  descend  as  is  by  my  said  Will 
directed.  And  I  do  ratify  and  confirm  the  several  An- 
nuities and  Donations  by  me,  in  my  said  Will  and  former 
Codicils,  given  and  bequeathed.  And  I  do  further  give 
and  bequeath,  unto  my  dear  Wife,  one  other  Annuity 
of  lOOZ.,  to  be  paid  her  in  like  manner  and  with  the 
like  restrictions  as  the  former  ones  given  her  by  my 
said  Will  and  Codicils,  hereby,  in  all  other  respects 
but  what  is  above  mentioned,  confirming  my  said  Will 
and  Codicils." 


By  the  Fifth  Codicil,  the  Testator  expressed  his  will 
and  meaning  to  be  that  what  he  had  left  his  Daughter, 
should  be  at  her  own  disposal,  and  independent  of  her 
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Husband,  and  not  subject  to  his  Control,  Debts  or 
Creditors,  and  that  any  Lease  or  Appointment  which  she 
might  make  of  his  Estates,  should  be  valid,  and  that  her 
Receipt  should  be  a  discharge  for  any  Rents  or  Money 
paid  to  her,  notwithstanding  her  coverture.  But,  to  show 
his  regard  for  her  Husband,  the  Testator  left  him  the 
Rents  and  Profits  of  his  Estate  of  Treravel  during  his 
Life,  (subject,  however,  to  an  Annuity  of  20  /.  to  his  Niece, 
Mrs.  JUauntstevenSj  for  her  Life,)  and  also  an  Annuity 
of  100  L  further,  during  his  Life,  out  of  the  Bradenham 
Estates.  And  he  gave  and  confirmed,  to  his  Wife,  all 
Sums  of  Money  which  she  or  he  might  be  entitled  unto 
out  of  the  Effects  of  her  late  Father,  or  that  any  other 
Friend  might  leave  her ;  and  he  ordered  his  Executors, 
in  case  she  died  before  him,  to  fulfil  her  will  and  dis- 
posal thereof  (&). 

On  the  hearing  of  Exceptions  taken  by  the  Plaintiff, 
John  Graves,  and  also  by  the  Defendant,  Mrs.  Hicks, 
to  the  Master's  Report  of  the  21st  of  June  1833,  and  on 
the  Cause  coming  on  for  fiirther  Directions,  the  follow- 
ing Questions  were  raised : 

First,  Whether  Mrs.  Hearle  was  entitled  to  the  An- 
nuities of  100  L  and  200 1,  provided  for  her  by  the  Will 
and  first  Codicil,  and  also  to  the  Life  Estate  given  to  her 
by  the  Fourth  Codicil  : 

ib)  See  Doe  v.  Hicks,  8  Bing.  475,  where  the  Will  and 
Codicils  are  more  fully  stated.  The  Vice- Chancellor  consi- 
dered that  the  spirit  of  the  Decision  in  the  House  of  Lords 
bound  any  other  Court  that  had  to  decide  upon  any  portion 
of  the  Testator's  Property  that  was  similarly  circumstanced 
to  the  Flomer  Bill  Estate  ;. and,  therefore,  His  Honor  held 
that  the  specific  Bequests  to  Mrs.  Hicks,  in  the  Will  and  First 
and  Tliird  Codicils,  were  not  revoked  by  the  Fourth  Codicil. 


i833» 


GrAV£$ 
HlCKS^ 
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1833-  Secondly,  Whether  the  Annuity  of  300/.  given  to 

Mrs.  Hicks  by  the  Will,  was  a  prior  Charge  to  the 
several  other  Annuities  given  by  the  Will  and  Codi- 


G RAVES 


V, 


Hicks.         ^"«(^)- 


And  thirdly,  Whether  the  Annuity  of  100  /.  given  to 
Mr.  Hearle  by  the  Fifth  Codicil,  was  in  addition  to,  or 
in  substitution  for  the  Annuity  of  100  /•  given  to  him  by 
the  First  Codicil. 

Sir  E.  Sugden  and  Mr.  Koe,  for  the  Plaintiff. 

Mr.  Pepys,  Mr.  Beames  and  Mr.  Patch,  for  the 
Defendant,  Mrs.  Hicks. 

Mr.  Knight  and  Mr.  Wigram,  for  the  Defendants, 
Mr.  and  Mrs.  Hearle. 

Mr.  Barber  and  Mr.  Wright,  for  the  Trustees. 

The  Vice-Chancellor  : 

First:  notwithstanding  the  Testator  does,  in  his  Fourth 
Codicil,  ratify  and  confirm  the  several  Annuities  and 
Donations  by  him  given  and  bequeathed  in  his  Will  and 
former  Codicils,  I  cannot  think  that  he  intended  that  Mrs. 
Hearle  should  have  the  two  Annuities  which,  by  the 
Will  and  First  Codicil,  are  charged  in  her  fisLvour  on  the 
JBradenham  Estates,  and  that  she  should  take  a  Life 
Interest  also  in  the  same  Estates.  For  though  I  admit, 
according  to  the  Case  that  has  been  cited  {d),  that  a 

(c)  It  was  all^^ed  that  the  Rents  of  the  Estates  were 
insufficient  to  pay  the  Annuities  in  full* 

(d)  Forbes  v.  MoffiUi,  iS  Ves.  384 
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Person  may  have  a  Life  Interest  and  also  a  Charge  on 
the  same  Lands,  there  would  be  a  palpable  inconsistency, 
in  substance,  (though  not  in  the  technical  Language 
used  by  the  Testator,)  in  giving,  to  Mrs.  Hearle,  a  Life 
Interest  and  also  an  Annuity  for  her  separate  use  out  of 
the  same  Estates. 


1833. 


Graves 

V. 

Hicks. 


Secondly:  The  Testator  first  gives  the  Annuity  of 
dOO/.  to  his  Wife,  and  ''  subject  thereto,"  he  devises 
the  Estates  on  which  it  is  charged,  to  his  Son  in  strict 
Settlement,  and  then  he  gives  other  Annuities  01ft  of  the 
same  Estates:  I  am,  therefore,  of  opinion,  that  the 
Wife's  Annuity  is  a  primary  charge  to  all  the  other  An- 
nuities given  by  the  Will  and  Codicils ;  but  there  is  no 
priority  between  the  other  Annuities,  and  tbey  must  all 
be  paid  pari  passu. 

Thirdly :  According  to  the  Decbion  in  the  House  of 
Lords,  the  effect  of  the  Fourth  Codicil  was  to  revoke  the 
Life  Estate  in  Remainder  which,  by  the  First  Codicil, 
had  been  given,  to  Mr.  Hearle,  in  the  Treravel  Estate  («). 
Supposing  then  that  the  Testator  was  aware  that,  by  the 
Fourth  Codicil,  he  had,  of  necessity,  revoked  the  Estate 
for  Life  in  Remainder  m  the  Treravel  Estate  (about 
which,  after  what  has  taken  place  in  the  House  of 
Lords,  I  am  not  at  liberty  to  say  there  is  any  doubt), 
he  may  also  have  supposed  that  the  effect  of  the  Fourth 
Codicil  might  be  to  destroy  the  Annuity  which,  by  the 
First  Codicil,  he  had  given,  to  Mr.  Hearle,  in  Reoiainder 
after  the  death  of  his  Wife  (/) :  and  it  appears  to  me 


{e)  See  8  Bing.  489. 

(J^  The  Fourth  Codicil  ratified  and  confirmed  the  Annuities 
given  by  the  Will  and  former  Codicils. 
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that  the  mode  in  which  he  revived  the  Estate  for  Life  in 
the  Treravel  Estate  and  accelerated  it^  is  only  to  be  attri- 
buted to  the  fact  that  he  intended  to  undo  what  he  had 
done  by  the  Fourth  Codicil :  and  the  same  intention  must 
be  taken  to  have  been  in  his  mind  when,  by  the  Fifth 
Codicil,  he  gives,  to  Mr.  Hearle,  an  Ani^uity  in  possession 
out  of  the  Bradenham  Estates,  he  having,  by  the  First 
Codicil,  given  Mr.  Hearle,  out  of  the  same  Estates,  only 
an  Annuity  in  Remainder  after  the  death  of  his  Wife. 
Therefore,  I  am  of  opinion  that  the  Life  Estate  in  pos- 
session«in  the  Treravel  Estate,  and  the  Annuity  in  pos- 
session out  of  the  Bradenham  Estates,  were  given,  to 
Mr.  Hearle,  in  lieu  of  the  Life  Estate  and  Annuity 
in  Remainder  which  were  given  to  him  by  the  First 
Codicil. 


1835: 
14th  July. 

' V ' 

Mortgage. 
Exoneration, 

A  Father  hav- 
ing agreed  to 
secure  a  Mar- 
riage Portion 
for  his  Daugh- 
ter, mortgaged 
Part  of  his 
Estates  for 
that  purpose, 
and  covenanted 
to  pay  the  Mo- 
ney.   By  his 
Will,  he  di. 

rected  his  Debts  to  be  paid  first  out  of  the  Residue  of  his  Personal 
Estate,  then,  out  of  his  Money  in  the  Funds,  and,  lastly,  out  of  his 
residuary  Real  Estates.  Held  tliat  the  mortgaged  Estate  was  not  to 
be  exonerated,  from  the  Portion,  out  of  the  Personal  Estate. 


THE  Testator,  after  disposing  of  his  Bradenham  and 
other  residuary  Estates  in  the  manner  stated  ante,  page 
392,  gave,  all  his  Money  in  the  Parliamentary  Stocks 
or  Funds  of  Great  Britain,  to  the  Trustees,  in  Trust  for 
his  Wife,  during  her  life  or  widowhood,  and,  after  her 
death  or  second  Marriage,  in  Trust,  absolutely,  for  the 
Person  who,  under  his  Will,  should  then,  either  as 
Tenant  for  Life  or  in  Tail  Male,  be  in  the  actual  pos- 
session of  his  residuary  Real  Estates  thereinbefore 
devised,  or  entitled  to  the  Rents  and  Profits  thereof: 
and  he  disposed,  in  like  manner,  of  the  Household 
Goods,  Furniture,  Books,  Prints,  Pictures,  China, 
Glass  and  Plate,  which  should  belong  to  him  at  the 


^../i^.^  /C^  /i^d/!7^. 


Graves 
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time  of  his  decease :  and  he  gave  all  the  Ready  Money,  1835. 

Wines,  Provisions,  Provender,  Live  and  Dead  Stock, 
which  should  be  in  or  about  his  Mansion  called  Plomer 
Hill  House  at  his  decease,  and  also  all  the  Articles  of  Hicks. 
Plate  brought  by  his  Wife  on  her  Marriage,  and  his 
Family  Carriage,  to  his  Wife,  for  her  own  absolute  use 
and  benefit :  And,  as  to  all  the  rest  and  residue  of  his 
Personal  Estate  and  Effects  not  thereinbefore  specifi- 
cally bequeathed,  he  gave  the  same,  subject  and  charged 
with  the  Payment  of  all  his  just  Debts,  Funeral  and 
Testamentary  Expenses  and  the  pecuniary  Legacies 
given  by  his  Will,  or  which  he  should  give  by  any 
Codicil  thereto,  to  his  Son  for  his  own  absolute  use  and 
benefit :  Provided  that,  if  the  residue  of  his  Personal 
Estate  should  be  insufiicient  to  answer  all  his  said 
Debts,  Funeral  and  Testamentary  Expenses  and  Lega- 
cies, then  he  charged  his  Funded  Property  thereinbefore 
bequeathed,  and,  if  that  should  be  insufficient,  then 
the  residue  of  his  Real  Estates  thereinbefore  devised, 
with  the  Deficiency. 

By  the  Order  on  further  Directions  of  the  9th  of  De- 
cember 1833,  it  was,  amongst  other  things,  referred  to 
the  Master  to  inquire  whether  any  and  which  of  the 
Mortgage  Debts  or  other  Incumbrances  affecting  the 
Testator's  Real  Estates,  constituted  a  Debt  or  Debts 
which,  in  the  first  instance,  ought  to  be  paid  out  of  the 
residue  of  the  Testator's  Personal  Estate,  and,  if  that 
Fund  should  be  insufficient,  then  out  of  his  Parliamen- 
tary Stocks  and  Funds :  and  it  was  declared  that  the 
residue  of  the  Testator's  Personal  Estate  was  the  pri- 
mary Fund  for  the  payment  of  his  Debts,  Funeral  and 
Testamentary  Expenses  and  Legacies,  and  that  his  Par- 
liamentary Stocks  and  Funds  were  the  second  Fund  for 
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the  payment  thereofi  and  that  the  residue  thereof,  if 
any,  was  a  charge  upon  his  residuary  Real  Estates. 

On  the  6th  of  March  1836,  the  Master  reported  that, 
by  an  Indenture  dated  the  31st  of  January  1807,  and 
made  between  the  Testator  of  the  one  part  and  certain 
Trustees  of  the  other  part,  after  reciting  an  intended 
Marriage  between  the  Testator's  eldest  Daughter  and 
C/iarles  Gray  Graves^  and  that,  on  the  Treaty  for  the 
Marriage,  the  Testator  had  proposed  and  agreed  to 
secure  J  to  the  Trustees,  6,000  Z.,  as  and  for  the  Marriage 
Portion  of  his  Daughter,  by  a  Mortgage  of  the  Heredi- 
taments thereinafter  demised,  of  which  the  Testator  was 
seised  in  Fee-simple  in  possession  free  from  Incum- 
brances, to  be  paid,  at  the  end  of  12  Calendar  Months 
next  after  his  death,  upon  the  Trusts  of  an  Indenture  of 
Settlement  of  even  date :  It  was  witnessed  that,  in 
pursuance  of  the  said  Proposal  and  Agreement  of  the 
Testator,  and  in  consideration  of  the  intended  Mar- 
riage, and  for  securing^  to  the  Trustees,  the  sum  of 
6,000  Z.  with  Interest  as  after  mentioned,  upon  the 
Trusts  of  the  Settlement,  the  Testator  demised,  to  the 
Trustees,  the  Hereditaments  therein  described  (being 
part  of  his  residuary  Real  Estates)  for  1,000  years, 
subject  to  a  Proviso  for  the  Cesser  of  the  term,  if  the 
Heirs,  Executors  or  Administrators  of  the  Testator 
should,  within  12  Calendar  Months  afler  his  death,  pay 
to  the  Trustees  6,000/.  with  Interest  at  6/.  per  Cent 
from  his  Death  until  payment  thereof;  and  also  if  the 
Testator  should  pay,  to  the  Trustees,  Interest,  after  the 
like  rate,  on  4,000  Z.,  part  of  the  6,000  Z.,  from  the  solemni- 
zation of  the  Marriage  up  to  the  Day  of  his  Death,  upon 
the  Trusts  of  the  Settlement  And  the  Testator,  for 
himself  bis  Heirs,  Executors  and  Administrators  cove- 
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nanted  with  the  Trustees  for  payment  of  the  Principal  1B35. 

and  Interest  pursuant  to  the  Proviso,  and  entered  into 

the  other  Covenants  which  are  usual  in  Mortgages  of 

the  like  nature.  Hicks. 

The  Recitals  in  the  Settlement  were  to  the  same  effect 
as  those  in  the  Mortgage  Deed,  and  thereby  Trusts 
were  declared,  of  the  Principal  and  Interest  secured  by 
that  Deed,  for  the  benefit  of  the  Testator's  Daughter 
and  her  intended  Husband,  and  the  Children  of  the 
Marriage. 

The  Marriage  was  solemnized  on  the  31st  of  Januaiy 
1807.  The  Plaintiff  was  the  only  Issue  of  the  Mar- 
riage. 

The  Master  found  that  the  Mortgage  Debts  created 
by  the  Indenture  of  the  31st  of  January  1807,  ought 
not,  in  the  first  instance,  to  be  paid  out  of  the  residue  of 
the  Testator's  Personal  Estate,  or,  if  that  Fund  should 
be  insufficient,  then  out  of  the  Testator's  Parliamentary 
Stocks  and  Funds ;  but  that  the  Mortgaged  Premises 
were  charged  with  and  subject  and  liable,  in  the  first 
instance,  to  the  payment  of  the  6,000/.  and  Interest. 

The  Plaintiff  excepted  to  the  Report. 

Mr.  Kindersley  and  Mr.  Koe,  in  support  of  the 
Exception : 

The  Testator  did  not  create  a  Trust-term  for  raising 
the  Portion  for  his  Daughter,  but  he  mortgaged  his 
Estate  to  the  Trustees,  as  a  security  for  the  Debt :  they 
might  have  foreclosed  the  Mortgage ;  but  they  had  no 
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Power,  by  reason  of  any  Trust,  to  raise  the  6,000/.  out 
of  the  Estate.  In  the  Cases  in  which  the  Court  has 
said  that  the  Real  Estate  shall  not  be  exonerated,  either 
there  has  been  no  Covenant  for  payment  of  the  Money, 
or  there  has  been  a  Trust  created  for  raising  it,  or  the 
Party  has  been  settling  the  whole  of  his  Estate  on  his 
Marriage.  Lady  Coventry  v.  Lord  Coventry  (a);  Ed- 
wards  v.  Freeman  (6) ;  Wilson  v.  Lord  Darlington  (c)  ; 
Lanoy  v.  The  Duke  of  Athol  (d). 


In  Lechmere  v.  Charlton  (c),  Sir  W.  Grant  says :  "  It 
is  difficult  to  conceive  how  a  Man  can  make  himself  a 
Debtor  (although,  by  the  same  Instrument,  he  chai-ges 
the  Real  Estate)  vnthout  subjecting  his  Personal  Assets, 
in  the  first  instance,  to  the  payment  of  the  Debt.  Here 
the  Settlor,  certainly,  makes  himself  a  Debtor,  by  his 
Covenant.**  So  that,  in  that  Case,  though  there  was  a 
Trust  for  raising  the  Money  and  not  a  Mortgage,  yet 
Sir  TF.  Grant  inclined  to  think  that  a  Debt  was  created. 
In  Ex  parte  Dighy  (/),  (which  is  a  Case  that  stands  on 
the  same  footing  as  Lady  Coventry  v.  Lord  Coventry)^ 
Lord  Eldon  says :  "  In  general,  if  a  Tenant  for  Life 
with  power  of  charging,  makes  a  charge,  his  general 
Personal  Estate  will  not  be>  liable  to  exonerate  the 
Land  ;  and,  in  general,  if  he  pays  it  off,  he  becomes  an 
Incumbrancer  on  hia  own  Estate.  Thus,  if  there  be 
Tenant  for  Life  with  power  of  charging,  with  Remain- 
der to  Trustees  to  preserve  Contingent  Remainders,  with 
other  Remainders  over,  and  the  Reversion  to  himself; 
if  he  makes  a  Mortgage,  and  afterwards  pays  it  off,  he 


{a)  2  P.W.  222. 

(b)  2  P.  W.  435. 

(c)  2  P.  W,  664,  note. 


{d)  2  Atk.  444. 
(e)  15  Ves.  193. 
(/)  Jac.  235. 
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ia  Umself  an  Incambmncer  on  the  Estate,  even  without 
taking  an  Assignment/'  Then  his  Lordship  says :  **  The 
6,000/.  was  disposed  of;  that  did  not  remain  as  her 
separate  Estate.  If  it  should  appear  that  she  had  any 
other  separate  Estate,  the  question  might  be  considered- 
It  would  depend  upon  whether  the  Personal  Security 
was  meant  to  be  the  primary  Security,  or  only  coUa- 
teral.*'  Therefore  his  Lordship  did  not  decide  between 
the  Duchess's  Real  Estate  and  her  separate  Personal 
Estate. 
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In  every  Case,  where  there  has  been  a  Mortgage 
redeemable  by  the  Mortgagor  and  a  Covenant  by  him 
to  pay  the  Money,  his  Personal  Estate  has  been  held 
liable  to  exonerate  the  Land. 

Notwithstanding  the  Testator  devised  his  residuary 
Real  Estates  subject,  expressly,  to  such  Charges  and 
Incumbrances  as,  at  the  time  of  his  Decease,  should  be 
existing  and  charged  thereon  by  virtue  of  any  Marriage 
Settlement  or  otherwise,  his  Personal  Estate  is  liable  to 
pay  off  the  Mortgage.     Serle  v.  St.  Ehy  (g). 

[The  Vicb-Chancellor  : — At  the  time  when  the  Tes- 
tator executed  the  Mortgage  Deed,  was  the  6,000/.  his 
Debt  ?  It  appears,  by  the  Recitals  in  the  Settlement  as 
well  as  in  the  Mortgage  Deed,  that  the  Agreement  was 
to  secure,  not  to  pay  the  6,000  /.] 

The  Covenant  created  the  Debt;  there  was  no  ante- 
cedent Debt.  The  Testator  intended  to  settle  a  sum 
of  Money  and  to  make  his  Personal  Estate  liable 
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1835,  to  pay  it.    Waring  y.  Ward  {h).    It  is  not  a  Settlement 

of  Land,  but  of  Money.    Cape  v.  Cope  (i). 

[The  Vice-chancellor: — Is  there  any  Case  like  the 
present,  in  which  it  has  been  decided  that  the  Money 
secured  shall  be  paid  out  of  the  Personal  Estate?] 

There  is  no  case  in  which  it  has  been  decided  either 
way.  This  Case  stands  on  the  general  Rule,  indepen- 
dent of  any  authority. 

If  there  were  any  doubt  on  the  general  principle,  the 
Will  itself  is  conclusive.  The  Testator,  after  devising 
his  residuary  Real  Estates,  bequeaths  his  Money  in 
the  Parliamentary  Stocks  or  Funds  of  Great  Britain. 
That  is  a  specific  Bequest;  and  it  is  followed  by  other 
specific  Bequests.  Then  the  Testator  bequeaths  the 
Residue  of  his  Personal  Estate  subject  to  the  payment 
of  all  his  just  Debts,  8cc.  Then  follows  this  proviso : 
that,  if  the  Residue  of  his  Personal  Estate  should  be 
insufficient  to  answer  all  his  Debts,  &c.,  then  he  charged 
his  Funded  Property  thereinbefore  bequeathed,  and,  if 
that  should  be  iiisufficient,  then  the  Residue  of  his  Real 
Estates  thereinbefore  devised,  with  the  deficiency:  so 
that  the  residuary  Real  Estates  are  to  be  only  the  third 
Fund  for  payment  of  all  his  Debts.  The  6,000/.  was 
confessedly  a  Debt:  it  was  created  in  the  same  way  as 
a  common  Mortage  Debt.  The  Real  Estates  are  to  be 
the  last  Fund  for  payment  of  Debts.  Can  then  the 
Court  say  that  the  general  rule  and  the  Testator's  ex- 
press direction,  are  not  to  prevail  ?  Bamewell  v.  Lord 
Cawdor  (Jk). 

(h)  5  Ves.  670,  and  7  Ves.        (1)  a  Salk.  449. 
33a.  W  3  Madd.  453. 
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Mr.  BeameM,  Mr.  Patch  and  Mr.  Wood  appeared  in 
support  of  the  Report. 

But   The  Vice-Chancbllor,  without  hearing 
them,  said : 
It  is  plain  that  the  intention  of  the  parties  was  that  the 
GoTenant  of  the  Father  should  be  auidliary  only  to  the 
charge  upon  his  Land ;  and  that  what  he  contracted  to  do, 
was  to  give  security  for  the  6,000 1.   llie  M  ortgage  Deed 
recites  that,  upon  the  treaty  for  the  intended  Marriage, 
the  said  John  Hicks  did  propose  and  agree  to  secure 
unto  the  said  Robert  Brudenell,  &c.,  their  Executors, 
Administrators  and  Assigns,  6,000/.  sterling,  as  and 
for  the  Marriage  Portion  of  his  said  Daughter,  by  a 
Mortgage  of  the  Hereditaments  thereinafter  mentioned. 
Then  the  Deed  proceeds  to  create  the  Term  to  secure 
the  6,000  /. ;  and  then,  as  a  matter  of  course,  there  is 
the  Covenant  for  payment  of  that  Sum.    The  recital 
in  the  Settlement  tallies  with  the  recital  in  the  Mortgage 
Deed.    Therefore,  it  is  plain,  on  the  face  of  the  Instru- 
ments, that  the  intention  was  that  the  Father  should 
give  Security  on  his  Land  for  the  6,000  Z. ;  and  the  Cove- 
nant was,  merely,  a  matter  of  form,  and  only  auxiliary. 
I  admit  that  this  sum  of  6,000  2^  was,  in  some  sense,  a 
Debt.    But  it  was  said  that,  though  the  Testator  has 
devised   his  residuary  Real  Estates  subject  to  such 
Charges  and  Incumbrances  as  should,  at  the  time  of  his 
decease,  be  existing  and  charged  thereon  by  virtue  of 
any  Marriage  Settlement  or  otherwise,  those  words  mew 
nothing,  as  the  Devisees  must  take  the  Estates  subject 
to  the  Charges :  but  those  words  must  mean  something 
where  the  Testator  had  created  a  Charge  on  his  Estates 
for  securing  that  which  was  not  a  Debt    In  Serle  v.  St. 
Elojfy  the  words  ^'  subject  to  the  Incumbrances  thereon," 
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a  Charter*>party«  with  the  Commissionere  of  tkciNavy, 
ft>r  the  conveyance  of  Emigrants  to  Van  DiemaCs  Land^ 
in  a  Ship  belonging  to  Scott  called  The  Princess  Royal, 
The  Charter-party  was  dated  the  20th  of  March  1832, 
and  was  made  between  two  of  the  Commissioners  of  the 
Navy,  of  the  one  part,  and  Lachlan  {on  behalf  of  the 
Owners  of  the  Ship)  of  the  other  part,  and,  thereby, 
Lachlan,  on  behalf  of  the  Owners,  entered  into  certain 
Covenants  with  the  Commissioners,  and,  in  consideraticxi 
of  those  Covenants  being  performed  by  Lachlan  on  be- 
half of  the  Owners,  the  Commissioners^  on  behalf  of  His 
Majesty,  agreed  to  pay  to  Lachlan,  on  beltaJf  of  the 
Owners,  for  the  Hire  and  Freight  of  the  Ship,  at  the  rate 
of  3/.  13«.  per  Register  Ton,  in  manner  following,  (that 
is  to  say)  one  half  of  the  Freight  to  be  paid,  by  the  Lords 
of  the  Treasury,  on  producing  a  certificate  of  the  Ship 
having  sailed  on  her  Voyage,  and  the  remainder  also  by 
the  Lords  of  the  Treasury,  on  producing  certificates  of 
the  number  of  persons  that  were  embarked  in  England, 
having  been  landed  at  Hobarfs  Town, 

In  April  1832,  the  Plaintiff,  by  Scotfs  direction,  in- 
sured the  Ship  and  Freight  for  1,800/.,  and  paid  the 
Premiums  on  the  Policies :  and  he  retained  the  Policies 
in  his  hands  as  a  security  for  the  amount  due  to  him 
from  Scott, 

Scott,  in  order  to  secure  the  repayment  of  some  part  of 
the  Advances  made  by  the  Plaintiff*  for  his  use,  signed  and 
gave,  to  the  Plaintiff,  an  Order  dated  the  25th  of  April 
1832,  directing  Lachlan  to  pay  to  the  order  of  the  Plain- 
tiff, all  Monies  he  might  receive  on  account  of  the  Ship, 
under  her  then  Charter  to  the  Navy  Board ;  and  the 
Plaintiff  delivered  the  Order  to  Lachlan. 
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Upon  the  sailing  of  the  Ship,  1,100/.  became  due  as 
.one  Instalment  of  the  Freight;  and  Lacklan  received 
that  sum  from  the  Lords  of  the  Treasury,  and,  with 
Seoti's  privity,  paid  it  to  the  Plaintiff.  .  After  the  sailing 
of  the  Ship,  the  Plaintiff  continued  to  make  Advances  on 
Scott*B  behalf;  and,  in  August  1832,  a  Balance  of  800 1. 
was  due,  from  him,  to  the  Plaintiff.  Scott  having  de- 
layed to  give  to  the  Plaintiff  a  Security  for  his  Debt,  the 
Plaintiff  followed  him  to  Ireland,  and  sued  out  a  Writ 
for  the  purpose  of  arresting  him ;  and,  ultimately,  Scott, 
after  considerable  pressure,  executed  an  Indenture  dated 
the  Idth  of  August  1832,  and,  thereby,  after  reciting 
that  Scott  was  indebted,  to  the  Plaintiff^  in  800  L,  Scott 
assigned,  to  the  Plaintiff,  all  the  Freight  and  Earnings  of 
the  Ship  which  might  become  due  under  the  Charter- 
party,  and  all  Policies  of  Insurance  then  effected  or 
thereafter  to  be  effected,  in  respect  thereof  in  Trust  to 
retain,  thereout,  the  800  /.,  with  interest  from  the  28th  of 
July  then  last.  On  the  27th  of  August  1832,  the  Plain- 
tiff served  Laehlan  with  a  Notice  of  the  Assignment,  and 
desired  him  to  hold  the  residue  of  the  Freight  to  become 
due  under  the  Charter-party,  on  his  (the  Plaintiff's) 
account. 


1833. 
*-^ — ^ 

Gardner 

V. 
LACHlfA^. 


In  September  1832,  the  Ship  arrived  at  Van  JDiemen'9 
Land. 

On  the  16th  of  January  1833,  Scott  became  Bank- 
rupt, and  the  Defendants  £«m  and  others  were  chosen 
his  Assignees. 


The  800  /.  still  remaining  due,  the  Bill  was  filed  in  July 
1833,  stating  that  the  800  /.  and  upwards  due  for  Fx^ght^ 
£  E  4 
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GARDKtR 

V* 

Lachlak. 


Was  then  payable  by  the  Lords  of  the  Admiralty  (to 
whom  all  Contracts  entered  into  by  the  Navy  Board  had 
been  transferred  by  2  &  3  Will.  4,  c.  40)  or  by  the  Trea- 
sury upon  the  Certificate  or  by  the  direction  of  the 
Admiralty^  to  Lachlan,  and  that  the  Admiralty  were 
willing  to  pay  that  Sum  to  LacUan^  or  to  give  him  the 
necessary  Certificate  for  receiving  the  same,  it  being 
usual  to  pay  the  Freight  to  the  Person  in  whose  name 
the  Charter-party  is  made,  and  to  deal  with  such  Person 
only :  that  the  Plaintiff  was  entitled,  under  his  Security, 
to  receive  the  800  /.  due  for  Freight,  but  the  Assignees 
had,  lately,  set  up  a  claim  thereto,  and  had  given  Notice 
of  such  Claim  to  the  Admiralty,  and  required  the  Fund 
to  be  paid  to  them.  The  Bill  prayed  that  the  Plaintiff 
might  be  declared  to  be  entitled,  under  the  Assignment, 
to  receive  the  Sum  due  for  Freight,  that  Lachlan  might 
be  declared  to  be  a  Trustee  thereof  for  the  Plaintiff,  and 
might  be  decreed  to  receive  and  pay  the  same  to  him, 
and  that  Lachlan  might  be  restrained  from  paying  the 
same  to  the  Assignees,  and  that  they  might  be  restrained 
from  receivings  demanding  the  same,  and,  if  necessary, 
that  a  Receiver  might  be  appointed  thereof. 


The  Answer  of  the  Assignees  submitted  that  the  un- 
paid Freight  did  not  paBS  by  the  Assignment  to  the 
Plaintiff,  for  want  of  Notice  to  the  Parties  by  whom  the 
same  was  payable,  prior  to  Scott's  Bankruptcy. 


The  Plaintiff  now  moved  that  Lachlan  might  be  at 
liberty  to  receive  the  Money  due  for  Freight  under  the 
Charter-party,  from  the  Lords  of  the  Admiralty  or  the 
other  Persons  by  whom  the  same  might  be  payable^ 
and  might  be  ordered  to  pay  it  into  Court,  or  that  a 
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Receiver  might  be  appointed  thereof^  and  that  the 
other  Defendants  might  be  restrained  from  receiving 
the  same. 

Mr.  Knight  ai>d  Mr.  Jacob,  for  the  Plaintiflf : 

Lachlan  was  the  only  Person  who  could  receive  the 
Freight  flx>m  the  Commissioners^  and,  therefore,  he  was 
the  only  Person  to  whom  the  Notice  ought  to  have  been 
given.  The  Commissioners  dealt  with  him :  he  was  the 
only  Person  whom  they  knew  in  the  tranaction.  Scotfs 
name  is  not  mentioned  in  the  Charter-party.  The 
Commissioners  agree  to  pay  the  Freight  to  Lachhm,  on 
behalf  of  the  Owners.  The  1,100/.  which  was  payable 
under  the  Charter-party  on  the  sailing  of  the  Vessel, 
was  paid  to  LackUm,  and  he  paid  tiiat  Sum  to  the 
Plaintifi^  under  the  direction  of  Scott.  Lachlan  is  not 
made  a  Party  to  the  Charter-party  merely  as  Cove- 
nantee, but  he  is  the  Person  to  whom  the  Money  is  to 
be  paid.  Consequently  the  Notice  given  to  him  was 
all  that  was  requisite  to  make  him  a  Trustee  for  the 
Plaintiff,  and  to  take  the  Money  out  of  the  order  and 
disposition  of  the  Bankrupt.  Shack  v.  Anthony  (a); 
Lefeure  v.  Boyle  (ft). 

Mr.  G.  RuJuatds,  for  the  Defiendant  LacUau. 

Mr.  Pepys  and  Mr.  Koe,  for  the  Defimdants,  the 
Assignees: 

The  object  of  the  Bankrupt  Laws  is  to  prevent  false 
Credit  being  gained  by  supposed  Ownership.  Persons 
dealing  with  Scott,  would  know  that  his  Ship  was  let 
to  th6  Government,  and  would  make  inquiries  and  learn 


i«33- 

■      V 


•LachlAit. 


(a)  1  M.  &  S.  573. 


(»)  3  Barn.  &  Adol.  877. 
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whether  any  Money  was  due  from  them  to  Scott,  had 
answered  that  it  was  du^  to  Lac/dan  and  not  to  Scott, 
they  would  have  practised  a  gross  Fraud. 

[The  Vice-chancellor: — U Scott  and ZdcAfan  had 
each  applied  to  the  Commissioners  for  the  Money,  and 
they  had  paid  Lachlan,  could  Scott  have  maintained  a 
Bill  against  them?] 

If  the  Commissioners  had  paid  Scott,  Lachlan  clearly 
could  not  have  maintained  an  Action  against  them  for 
the  Money.  The  Plaintiff  has  put  his  own  construc- 
tion on  what  was  the  effect  of  the  Charter-party ;  for  he 
took  the  Assignment  of  August  1833  from  Scott,  with- 
out Lachlan  being  a  Party  to  it* 

We  submit  that  the  Notice  was  not  sufficient  to  inter* 
cept  the  payment  of  the  Fund  to  Scott,  and,  therefore^ 
that  it  remained  m  his  order  and  disposition  at  the  time 
of  his  Bankruptcy. 

The  Vice-Ch ANCELLOR : 

The  Question  raised  by  this  Motion,  is  a  very  simple 
one.  The  whole  difficulty  seems  to  have  arisen  from 
not  sufficiently  attending  to  the  Machinery  of  the 
Case. 


The  Commissioners  of  the  Navy,  for  their  own  Per- 
sonal Convenience,  chose  to  contract  (as  they  were  at 
liberty  to  do)  with  an  Agent,  and  not  with  the  Ship- 
owners themselves,  as  it  is  more  easy  to  contract  with 
one  Person  than  with  many.  The  effect  of  the 
Charter-party  was  tliat,  when  the  Vessel  had  performed 
her  Voyage,  Mr.  Lachlan  would,  at  Law,  have  a  right* 
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to  demand  from  the  Commissioners  the  Sum  payable 
upon  the  Charter-party,  and  Mr.  Scott  would  have  a 
right  to  receive,  from-  LacAlitn,  the  Sum  which  the 
Commissioners  had  paid  to  iMchlan :  and,  unless  there 
were  some  special  Circumstances,  Scott  could  have  no 
right  whatever  to  file  a  Bill  against  the  Commissioners, 
and  ask  that  they,  in  the  first  instance,  should  pay  the 
Freight  to  him.  If  a  Bill  had  been  filed,  representing 
that  the  Voyage  had  been  performed,  and  praying  that 
the  CommissionefB  might  be  ordered  to  pay  the  Money 
to  Scottj  the  Commissioners  might  have,  successfully, 
demurred  to  the  Bill ;  for  they  would  have  a  right  to  say 
that  iMchlan,  their  Covenantee,  was  the  Person  to 
receive  the  Money. 


1833. 

' ^ ^ 

Gardner 

V. 

Lachlan. 


I  am  willing  to  admit  that  there  might  be  such 
a  state  of  Circumstances  as  would  justify  Scott  in 
coming  into  Equity  i^inst  the  Commissioners;  but 
no  such  Circumstances  have  yet  arisen.  The  con- 
sequence, therefore,  is  that  the  Commissioners  are 
only  liable,  at  Law,  to  pay  Lachlan:  and,  being 
only  liable,  at  Law,  to  pay  Lachlan,  Scott  could 
only  assign  that  which  he  had  a  right  to,  that  is,  a 
right  to  receive  the  Freight  fix)m  Lachlan,  when  Lachlan 
himself  had  recrived  it  Therefore,  I  am  of  opinion,  that 
Notice  to  Lachlan  was  quite  sufficient  to  put  this  Debt 
out  of  the  order  and  disposition  of  Scott 

Supposing  that  there  was  any  doubt  upon  the 
Question,  which  I  think  there  is  not,  I  ought  to  grant 
Ae  Motion  •• 


•  Affirmed  by  Lord  Brougham,  C,  on  the  ground  that, 
whatever  the  right  might  be,  the  Money  ought  to  be  secured. 


416  CASES  IN  CHANCERY. 


1833:  WOODSTOCK  V.  SHILLITO. 

14th  Dec. 

'-^^    William  BURROWS,  by  his  wm  dated  the 

Construction.    ^^  ^^  "^^^Y  1805,  devised  all  his  Real  Estates  to  his 
— —  Wife  and  two  other  persons,  in  Trust4o  sell  the  same, 

th^^b^^^of  a  ^^'^  ^®  directed  the  Monies  arising  th»efi:om  to  be  added 
Fund  to  his  to  his  Personal  Estate  and  disposed  of  as  after,  men- 
^^  ^^  \!^^'  tioned :  and  he  directed  his  Personal  Estate  to  be  converted 
death,  to  such  ^^  Money,  and  then  proceeded  as  follows :  '^  And  my 
of  his  four  Will  is  that  all  the  Monies  to  be  received  by  my  Trustees 

shoufd^^?  and  Executors  as  aforesaid,  after  the  payment  of  all  my 
livings  in  equal  just  Debts,  Funeral  Expenses,  and  the  Charges  of  proving 
Shares,  during  ^nd  executing  this  my  Will,  shall  be  placed  out,  in  the 
lives;  2Mjr6m  ^^^^^^  ^^  ™y  said. Trustees  and  Executors,  on  good  Real 
and  after  the  or  Government  Security  or  Securities,  upon  Trust  that 
onSa'  Fo  ^^  they  or  the  Survivors  or  Survivor  of  them,  or  the  Exe- 
Daughters,  he  cutors.or  Administrators  of  such  Survivor,  shall  and  do 
gave  one  Fourth  pay  the  Interest  and  Dividends  and  Profits  from  time  to 
their  respective  ^^^  arising  therefrom,  unto  my  said  Wife  and  her  As* 
Children.  One  signs,  for  and  towards  her  Maintenance  and  the  Main- 
dfed^b^re^h"  ^°"^^  *"^  Education  of  my  three  youngest  Daughtere, 
Widow,  leaving  Catherine,  Sophia  and  Amtfj  until  their  respective  ages 

?  CM^'  ,  of  21  years  or  Marriace  under  that  age;  and,  as  and 
Held  that  the  .       ^         m  r.       uf        u  n  t     1       [^  -     *u 

Child  became      ^hen  my  said  Daughters  shall  respectively  attain  the 

entitled,  on  the    age  of  21  years,^  or  shall  be  married  under  that  age  with 
to  ha^\}    .       ^^  consent  and  approbation  of  my  Executors,  I  give 
fourth  of  the        ui^^  them,  my  said  Daughters,  the  sum  of  500/.  each, 
Capitol  trans-      out  of  the  said  Capital  so  by  me  directed  to  be  placed 
out  by  my  Executors  as  aforesaid,  having  already  ad- 
vanced to  my  other  Daughter,  Mary  Ann,  the  Wife  of 
Mr.  William  BuUer,  to  the  amount  of  the  same  sum  of 
600/. :  and,  as  to  the  remaindei*  of  the  said  capital  Sum^ 
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I  direct  the  same  to  be  continued  on  the  same  or  such 
other  Security  or  Securities  as  my  Executors  shall  think 
proper,  and  the  Interest,  Dividends  and  Profits  from 
time  to  time  arising  therefrom,  to  be  paid  into  the  proper 
hands  of  my  said  Wife,  for  her  own  use  and  benefit, 
during  her  natural  life;  and,  from  and  immediately 
after  her  Decease,  I  direct  the  said  Interest  and  Divi- 
dends to  be  pud  unto  and  amongst  such  of  my  said  four 
Daughters  as  shall  be  then  living,  in  equal  Shares  and 
Proportions,  during  their  respective  Lives;  and,  from 
and  after  tite  several  Deceases  of  my  said  Daughters, 
I  give  one  Fourth  part  of  the  said  capital  Sum,  and  one 
Fourth  part  of  the  Interest  which  shall  be  then  due 
thereon,  to  the  respective  Children  of  my  respective 
Daughters,  (that  is  to  say),  one  such  Fourth  part  to  the 
Child  or  Children  of  my  said  Daughter  Butter,  one 
other  like  Fourth  part  to  the  Child  or  Children  of  my 
said  Daughter  Catherine,  one  other  like  Fourth  part  to 
the  Child  or  Children  of  my  said  Daughter  Sophia,  and 
the  remaining  Fourth  part  of  the  said  capital  Sum  and 
Interest  to  the  Child  or  Children  of  my  said  Daughter 
Amy,  in  such  proportions  and  manner  as  they,  my  said 
Daughters,  shall  by  their  Will  direct  or  appoint/' 


1833* 

S y ' 

Woodstock 

SniLLLXOr 


The  Testator  died  in  September  1806,  leaving  his 
Wife  and  his  four  Daughters  him  surviving. 


In  1809  Catherine  married  John  Marsden,  by  whom 
she  had  Issue  one  Child  only.  Mrs.  Marsden  died  in 
1814.  and  her  Child  in  1829.  In  1814,  Sophia  married 
William  Woodstock,  but  there  was  no  Issue  of  the  Mar- 
riage. The  Testator's  Widow  died  in  1830.  Mrs. 
BuUer  had  Issue  seven  Children,  three  of  whom  were 
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Woodstock 


Shillito; 


Infiuits. 
single. 


The  Testator's   Daughter   Amy,    remained 


The  Bill  was  filed  by  Mr.  and  Mrs.  Woodstock,  Mr. 
and  Mrs.  BvUer,  and  Amy  Burrows,  against  the  Perso- 
nal Representatives  of  the  Testator's  Widow,  the  Per- 
sonal Representative  of  the  deceased  Child  of  Mr.  and 
Mrs.  Marsden,  and  the  Children  of  Mrs.  BuUer,  pray- 
ing that  it  might  be  declared  that,  under  the  Will,  and 
by  reason  of  the  Death  of  Mrs.  Marsden  in  the  Lifetime 
of  the  Testator's  Widow,  jthe  Female  Plaintiffs  became 
entitled,  as  the  only  Daughters  of  the  Testator  who 
were  living  at  the  Death  of  his  Widow,  in  equal  Shares, 
during  their  respective  Lives  and  the  Life  of  the  Survi- 
vor of  them,  to  the  Dividends  of  the  Stock  in  which  the 
Testator's  Estate  had  been  invested. 

Mr.  Marsden,  in  his  Answer,  submitted  that,  on  the 
Death  of  the  Widow,  he  became  entitled,  as  the  Perso- 
nal Representative  of  his  deceased  Child,  to  have  one 
Fourth  of  the  Stock  transferred  to  him. 

Mr.  Beames  and  Mr.  T.  H.  Hall,  for  the  Plaintiffs, 
contended  that  the  Will  contained  a  distinct  Gift  to 
such  of  the  Testator's  Daughters  as  should  be  living  at 
the  Death  of  his  Widow :  that  the  Court  could  not 
reject  the  words  then  living:  that  one  Fourth  of  the 
Stock  vested  in  the  deceased  Child,  in  the  Lifetime  of 
its  Mother ;  but,  from  the  subsequent  words  in  the  Will, 
it  was  to  be  collected  that  there  was  to  be  but  one  period 
of  distribution,  which  was  the  Decease  of  the  surviving 
Daughter;  and  that,  in  the  meantime,  the  Daughters 
were  Joint  Tenants.   Armstrong  v.  JEldridge  (a)* 

(a)  3  Bro.  C.  C.  ai5. 
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'  Sir  E.  SugdeUf  Mr.  Spence  and  Mr.  Wray,  appeared 
for  the  Defendants ;  but 

The  VicE-CHANCELLORy  without  hearing  them, 
said: 

The  question  is,  what  is  the  meaning  of  the  words : 
**  From  and  after  the  several  Deceases  of  my  said 
Daughters?"  They  mean:  "  after  the  Deaths  of  my 
Daughters  respectively/'  It  is  clear  that  the  Testa- 
tor meant  to  give  to  the  Children  the  Share  of  their 
Mother,  on  her  Death.  Consequently  the  Defendant, 
Marsden,  is  now  entitled  to  his  Daughter's  Share* 


1833. 


Woodstock 
Shillito. 


NEWELL  r.  TOWNSEND. 

1  HE  Goods  of  a  Partnership  of  which  the  Plaintiff  and 
J.  N.  were  Members,  had  been  taken  in  Execution  for 
a  Debt  due  from  J.  N.  to  one  of  the  Defendants. 
J.  N.  died  before  the  Writ  was  delivered  to  the  Sheriff. 
The  Plaintiff  obtained  an  ex  parte  Injunction  to  restrain 
the  Sheriff  from  removing  from  the  Partnership  Pre- 
mises, selling  or  intermeddling  with  the  Effects  of  the 
Partnership. 

Mr.  Pepys  and  Mr.  Ching^  for  the  Defendant,  now 
moved  to  dissolve  the  Injunction. 

Mr.  Knight  and  Mr.  Girdlestane,  jun.,  for  the 
Plaintifif,  cited  Taylor  v.  Fields  {a);  and  Barker  v. 
V.  Goodair(b), 


1834  s 
13th  January. 

^ ^ ' 

Debtor  and 
Creditor. 

Injunction 
granted  to  re- 
strain the  Goods 
of  a  Partnership 
from  being 
taken  in  Execu- 
tion for  a  Debt 
due  from  one  of 
the  Partners, 
who  died  before 
the  Writ  was 
delivered  to  the 
Sheriff. 


(a)  4  Ves.  396. 
Vol.  VI. 


{b)  11  Ves.  78. 


F  F 
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1834. 


Newell 

V. 
TOWNSSND. 


The  Vtce-Chancellor  said  that  a  Writ  of  Execution 
bound  the  Property  in  a  Debtor's  Goods,  only  from  the 
Delivery  of  the  Writ  to  the  Sheriff  (c),  who  was  required 
to  indorse,  ou  the  back  of  the  Writ,  the  Day  on  which 
he  received  it :  that,  in  this  Case,  the  Property  in  the 
Goods  had  vested,  at  Law,  in  the  Plsuntiff,  the  surviving 
Partner,  before  the  Writ  was  delivered  to  the  Sheriff, 
and,  therefore,  the  Defendant  could  have  acquired  no 
legal  right  to  them. 

Motion  refused,  with  Costs. 


(c)  See  29  Car.  2,  c.  3,  s.  16. 


1836: 
13th  Feb. 

^ X ' 

Feme  Coverte, 

Trust/or 
separate  Use. 

A  Trust  for  the 
separate  Use  of 
a  Woman,  whe- 
ther single  or 
married,  is 
valid. 


DAVIES  r.  THORNYCROFT. 

MiLLICENT  CROXTON,  by  her  WiU  dated  the 
29th  of  September  1815,  directed  that  her  Executor 
should  stand  possessed  of  the  sum  of  600  /.,  part  of  her 
Personal  Estate,  in  Trust  to  permit  her  Sister  Thamasin 
Croxton,  and  her  Niece  Elizabeth  Humphreys,  during 
their  joint  Lives,  to  receive  the  Interest  thereof  to  and 
for  their  own  use,  in  equal  Moieties ;  and,  from  and 
after  the  death  of  Thomasin  Croxton,  then  upon  further 
Trust,  in  case  her  Niece  should  survive  her  Sister,  to 
pay  and  transfer  the  600  Z.  and  the  Securities  whereon 
the  same  might  be  then  invested,  unto  her  Niece,  to  and 
for  her  own  sole  and  separate  Use,  independent  of  any 
Husband  she  might  marry.  And  she  directed  that  the 
Receipts  of  her  Niecealone,  whether  covert  or  sole,  should, 
from  time  to  time,  be  good  Discharges,  to  her  Executor, 
for  any  sums  of  Money  to  which  she  might  become  eii- 
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titled  under  her  Will.     But,  in  case  her  Niece  should  1836. 

die  in  the  lifetime  of  Tkomasin  Croxton,  unmarried  and 

without  Issue,  then  upon  fartherTrust  that  her  Executor         Davies 

should  pay  and  transfer  the  600/.  and  the  Securities  ,^ 

-  ,  .  Thorkycroft. 

whereon  the  same  might  be  then  invested,  unto  and 

equally  between  and  amongst  the  Children  of  her  Ex- 
ecutor and  their  respective  Executors,  Administrators 
and  Assigns :  Provided  that,  in  case  her  Niece  should 
marry  in  the  lifetime  of  the  Testatrix's  Sister  Thamasin 
Croxton,  and  should,  afterwards,  die  in  the  lifetime  of 
her  said  Sister,  leaving  a  Husband  or  one  or  more  Child 
or  Children  her  surviving,  and  who  should  be  living  at 
the  death  of  Thomasin  Croxton,  the  600/.  should  be  in 
Trust  for  such  Person  as  the  Testatrix's  Niece  should,  by 
Deed  or  Will,  appoint,  and,  subject  thereto,  for  her 
Children  as  therein  mentioned.  And  the  Testatrix  ap- 
pointed the  Defendant  Thomycroft  her  Executor. 

The  Testatrix  died  shortly  after  the  date  of  her  Will. 
The  Executor  proved  the  Will,  and  retained  the  Legacy 
of  600  /•  out  of  the  Testatrix's  Personal  Estate. 

Elizabeth  Humphreys,  after  the  decease  of  the  Testa- 
trix, but  in  the  lifetime  of  Thomasin  Croxton,  married 
the  Defendant  John  Foulkes,  and  had  several  Children 
living.  On  the  6th  of  February  1832  John  Foulkes  was 
declared  a  Bankrupt,  and  the  Plaintiff  and  the  Defend- 
ants J.   Dodd  and  R.  E,   Davies  were  chosen  his 


By  a  Deed  Poll,  dated  the  16th  of  February  1832, 
the  Defendant  Elizabeth  Foulkes,  in  exercise  of  the 
power  vested  in  her  and  enabling  her  to  dispose  of  her 
separate  Property,  and  for  securing,  to  the  Plaintiff,  the 

FF  2 


Davies 

V. 
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1836.  repayment  of  2932.  in  i^hich  John  FouUces  was,  at  his 

Bankruptcy,  indebted  to  the  Plaintiff,  appointed  and 
assigned,  to  the  Plaintiff,  293  /.,  part  of  the  Legacy  of 

Thorn  TCROFT  ^^^'9  ^^^  ^^^  ^^  ®^"^  ^^  ^^^'  ^^^'  ai^nually,  during 
the  lifetime  of  Thamasin  Croxton,  to  be  issuing  and 
payable  out  of  the  Moiety  of  the  Interest  of  the  600  /. 
to  which  Elizabeth  Foulkesw^  entitled  under  the  Will. 

Thamasin  Croxton  died  in  January  1836. 

The  Bill  alleged  that  the  Defendants  pretended  that 
Mrs.  FoulheSf  being  a  feme  coverte,  had  no  power  to 
charge  the  Legacy,  and  that  the  Limitation,  in  the  Will, 
to  her  separate  use,  was  void  and  inoperative  as  against 
her  Husband.  Whereas  the  Plaintiff  chained  the  con- 
trary. 

The  Bill  prayed  that  it  might  be  declared  that  the 
Deed  Poll  was  a  good  Appointment,  and  that  the  De- 
fendant Thomycroft  became  and  was  a  Trustee,  for  the 
Plaintiff,  of  the  Legacy  or  the  Security  on  which  it  was 
invested,  to  the  extent  of  293/. ;  and  that  he  might  be 
ordered  to  pay  293  /.,  with  Interest  since  the  death  of 
Thomadn  Croxton,  to  the  Plaintiff. 

The  Defendant  Thomycroft  put  in  a  general  De- 
murrer. 

Mr.  Wigram  and  Mr.  Parry,  in  support  of  the  De- 
murrer, reUed  on  the  Judgment  of  Sir  C  Pepys,  M.  R, 
in  Massey  v.  Parker  (a).  They  also  cited  Woodmeston 
V.  Walker  (i),  Jones  v.  Salter{c),  and  Brown  v.  Po- 
cock  (d), 

(a)  8  M.  &  K.  174.    See        (c)  2  R.  &  M.  208. 
particularly  182.  {d)  Ibid.  210. 

(5)  2  R.  &  M.  197. 
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[The  Vice-Chancellor: — Those  Cases  proceeded  1836. 

on  thisi  that  the  policy  of  the  Law  being  in  favour  of  the 
Power  to  assign,  the  Courts  will  not  permit  that  Power 
to  be  restrained  by  a  fetter  which  is  to  take  effect  on  a  TH0RNTCR0fX» 
subsequent  Marriage;  and  the  Cases  of  Barton  v.  JBm- 
coe  (c),  and  Newton  v.  Reid  (J),  proceeded  on  the  same 
principle  (g).    But  this  is  a  different  Case.] 

Mr.  Knight  and  Mr.  Walker,    in  support  of  the 
Bill: 

In  Massey  v.  Parker,  it  was  not  necessary  to  decide 
the  present  question.  It  was  held  that  the  Control 
alluded  to  in  the  Will/was  the  Control  of  the  Mother  of 
the  Grandchildren,  and  not  the  Marital  Control.  The 
Master  of  the  Rolb  says :  "  It  is  immaterial  to  consider 
what  effect  the  words  might  have  had,  if  used  with  re- 
ference to  future  Husbands  of  her  Grandchildren, 
because  I  am  of  opinion  that  they  are,  in  this  Case, 
used  with  reference,  not  to  any  Control  of  such  future 
Husbands  of  the  Grandchildren,  but  to  the  possible 
Control  of  their  Mother."  Therefore,  every  thing  that 
was  said  afterwards,  was  extra-judicial.  Besides,  the 
language  used  in  the  subsequent  part  of  the  Judgment, 
is  not  susceptible  of  the  interpretation  that  has  been 
put  on  it.  When  His  Honor  uses  the  words  Restriction 
and  Fetter,  he  means  the  Restraint  on  Alienation.  The 
Trust  for  the  separate  Use  of  a  married  Woman,  is  not 
a  Restriction  or  a  Fetter,  but  a  Guard :  it  increases  her 
power.     Nothing  short  of  an  Act  of  Parliament  can  say 

(«)  Jac.  603.  (/)  Ante,  Vol.  IV.  p.  141. 

{g)  The  same  doctrine  was  laid  down,  by  The  Vice- 
Chancellor,  in  deciding  on  a  Demurrer  in  Johnson  v.  Freeth, 
2  March  1836.  Mr.  Llogd  for  the  Demurrer,  Mr.  Chandless 
for  the  BUI. 
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1836. 
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that  Trusts  for  the  separate  Use  of  unmarried  Women 
cannot  be  created.  Simson  v.  Jones  (A)  ;  Anderson  y. 
Anderson  (i). 

Mr.  Wigram,  in  reply : 

Neither  in  the  statement  of  the  Case,  nor  in  the  aigu- 
ments  in  Massey  v.  Parker^  nor  in  the  Judgment  13 
there  a  word  said  as  to  the  Restraint  on  Alienation.  The 
McLster  of  the  Rolls,  in  the  first  paragraph  of  his  Judg- 
menty  which  was  a  written  Judgment,  says :  "  Two 
questions  are  raised  by  this  Demurrer :  first,  whether 
the  Testatrix  has,  by  her  Will,  given  the  Income  of  the 
Fund  in  question,  to  the  separate  Use  of  her  Grand- 
daughter Eliza;  and,  secondly,  whether,  if  she  in- 
tended so  to  do,  such  intention  is  now  to  be  carried  into 
efiect.''  And  His  Honor,  after  deciding  the  first  ques- 
tion, proceeds  to  give  his  judicial  Opinion  on  the  second^ 
which  he  terms  the  more  important  question,  namely, 
whether  the  intention  to  give  the  Income  for  the  sepa- 
rate Use  of  the  Grand-daughter,  if  sufficiently  ex- 
pressed, could,  under  the  circumstances,  have  effect 
given  to  it,  so  as  to  deprive  the  Husband  of  his  ordinary 
right  to  the  Property.  With  respect  to  the  word 
"  Fetter,"  the  object  of  the  Trust  for  the  separate  Use 
and  of  the  Clause  against  Anticipation,  is  the  same, 
namely,  to  secure  the  Property  for  the  benefit  of  the 
Wife.  The  Master  of  the  Rolls,  after  saying  that  it  was 
decided  in  Brandon  y.  Robinson  (i),  that  an  attempt  to 
fetter  the  power  of  Disposition  of  a  Male  Legatee,  could 
not  succeed,  and  that  it  was  established,  by  Woodman 
ton  V.   Walker  and  Brown  v.  Pocock,  that  the  same 


(h)  a  R.  &  M.  365.  ( I )  2  M.  &  K.  437. 

(,k)  18  Ves.  429. 
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Vule  applied   to  an  unmarried  Female  Legatee,   pro-  1836. 

ceeds  to  reason  on  the   Trust  for  separate  Use.     If 
Wbodmeston  v.  Walker,  Brown  v.  Pocock  and  Janes 

V. 

V.  Salter,  are  rightly  decided,  the  Decision  in  Massey  Thornycroft 
y.  Parker  is  an  unavoidable  consequence  from  them. 
Suppose  a  Woman  about  to  many,  to  have  Property  of 
three  Descriptions :  1st.  Property  held  in  an  ordinary 
way :  2dly.  Property  held  for  her  separate  Use,  without 
a  Clause  against  Anticipation  :  and,  3dly,  Property  sub- 
ject to  a  Clause  against  Anticipation.    The  first  class 
of  Property  would,  by  the  act  of  Marriage,  become  the 
Property  of  her  Husband.   So  would  the  third,  according 
to  the  Cases  last  referred  to.    Why  should  the  second 
be  in  a  different  predicament?    The  Decisions  in  the 
Cases  last  referred  to,  show  that  the  Will  of  the  Donor 
is  not  sufficient  to  contravene  the  general  rule  of  Law 
which  gives  to  a  Husband  all  his  Wife's  Property. 
The  decision  in  Massey  v.  Parker,  merely  assimilates  the 
Property  of  the  second  Class  to  Property  of  every  other 
kind,  and  is,  for  that  reason,  a  sound  Decision,  unless 
something  in  the  way  of  Inconvenience  can  be  ur  d 
against  it.     But  that  argument  has  no  place  here.    The 
argument  ah  incanvenienti  bears  all  the  other  way.    No- 
thing is  so  convenient  as  uniformity  in  Law.     Nothing 
so  inconvenient  as  merely  arbitrary  distinctions.   A  Wo- 
man being  about  to  marry  knows  she  must  settle  her 
general  Estate,  if  she  desires  to  exclude  the  Marital  Con- 
trol, and  she  acts  accordingly.    What  principle  of  con- 
venience can  recommisnd  a  different  Rule  in  the  case  of 
Property  settled  to  her  separate  Use  ? 

The  Vicb-Chancellor  : 
I  have  not  the  slightest  doubt  upon  the  question* 
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1836.  I  have  always  understood  that  it  is  lawful  to  give 

Property  to  the  separate  Use  of  a  Woman  married  or 
mimarried,  and  the  Practice  of  the  Profession  has  been 
Thornycrott  ^^^^^^^^  *^  '^^^^  Opinion,  without  any  variation  (Z) : 
and  although  it  is  inferred,  from  some  of  the  expres^ons 
used  by  the  present  Lord  Chancellor  wh^i  Master  of 
the  Rolls,  in  Massey  v.  Parker,  that  such  was  not  his 
Opinion ;  yet  what  was  said  in  that  Case  must  not  be 
taken  as  a  Decision  on  the  question :  for  it  was  not  ne- 
cessary to  enter  into  the  Point :  and  His  Lordship  seems 
rather  to  be  addressing  himself  to  the  question,  Whether 
there  can  be  a  restraint  on  Anticipation,  than  to  the 
question.  Whether  there  can  be  a  Limitation  to  the  sepa- 
rate Use  of  a  Woman  ?  The  Cases  of  Newton  v.  Reid; 
Barton  v.  Briscoe',  Jones  v.  Salter;  Woodmeston  v. 
Walker,  and  Broum  v.  Pocock,  are  all  Cases  in  which  the 
only  question  was  whether,  if  the  Court  admits  Property 
to  be  settled  to  the  separate  Use  of  a  Woman,  it  will  also 
admit  of  her  being  restrained  from  disposing  of  it. 
When  the  Courts  have  decided  that  it  is  inconsistent 
with  a  disposition  to  her  separate  Use,  that  she  shoidd 
be  restrained  from  disposing  of  the  Property,  they  have 
admitted  that  it  may  be  given  to  her  separate  Use.  If, 
besides  the  known  practice  of  Conveyancers,  Cases  are 
required,  the  Case  of  Simson  v.  Jones  is  decisive.  There 
Leaseholds  were  given  for  the  separate  Use  of  a  Female 
Infant,  absolutely,  in  the  event  of  her  Marriage.  She 
Married  under  Age,  and  consequently  the  Trust  for  her 
separate  Use  became  absolute.  Upon  her  Marriage  a 
Settlement  was  made,  with  a  power  of  Sale  to  Trustees. 
They  made  a  contract  to  sell.    The  objection  to  the 

{f)  See  Horsman's  Pk^cedents,  3d  edit.  vol.  1,  p.  29,  and 
vol.  2,  p.  836.  1 122-1 131;  and  3  Wood's  Conveyancing, 
459.  821,  822. 
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Title  under  the  Settlement^  would  have  been  futile,  if  1836. 
the  Property  could  not  have  been  given  to  the  separate 
Use  of  the  Wife.  In  that  case,  it  would  have  been  com- 
petent  to  the  Husband  to  assign  the  Trust  of  his  Wife's  Xhorntcroft 
Term,  according  to  Sir  E.  Turner's  Case  (m) :  which 
Case  shows  that,  so  early  as  33d  Car.  2,  the  Law  of  this 
Court  was,  not  only  that  the  Husband  might  assign 
the  Trust  of  his  Wife's  Term,  but  that  a  Term  might  be 
assigned  in  Trust  for  her  separate  Use.  In  Simsan  v. 
Jones,  no  question  about  the  Title  could  ever  have 
arisen,  if  no  such  thing  could  exist  as  a  Trust  for  the 
separate  Use  of  a  Woman  who  afterwards  marries. 
Therefore,  the  decision  that  the  Title  was  bad,  assumed, 
as  its  foundation,  that  there  was  a  Trust  for  the  separate 
Use  of  the  Wife,  and  that  she,  after  attaining  21,  could 
have  exercised  the  power  of  Disposition  which  is  inhe- 
rent in  the  very  nature  of  separate  Property. 

I  should  be  sorry  to  have  it  thought  that  I  had  any 
doubt  on  the  question.  I  wish  it,  however,  to  be  under- 
stood that  I  take,  as  the  foundation  of  my  Decision,  the 
supposition  that  the  Lord  Chancellor  has  not  decided 
otherwise. 

Demurrer  over-ruled, 
(m)  1  Vem.  7. 
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aoth^Feb.  JAMES  v.  HERRIOTT. 


^sm^f'  ^^^^  ^'^^  *  ^^*  ^^  Discovery.    The  Prayer  of  Fn>- 
Discovery.  ^^^  contained  the  Words,  '^  Stand  to  and  abide  sucli 
Pleading.  Order  and  Decree  therein ;"  and,  on  that  account^  the 
A  Bill  of  Dis-  Defendant  demurred, 
covery  is  de- 
murrable, if  the  Mr^  Parry,  in  support  of  the  Demurrer,  cited  Rose  v. 
words  **  stand  y'           rr                                    ^ 
to  and  abide  Gannel  (a),  and  Close  v.  Froggatt  (b) ;  in  which  a  De 

such  Order  and   murrer  to  a  Bill  of  Discovery  was  allowed  on  the  same 

Decree  there-      „_  i 

on  "are  inserted  P^und. 

in  the  Prayer  of 

Process.  ^^ ^  Lane,  in  support  of  the  Bill,  relied  on  the  cSeAmr 

in  Angell  v.  Westconibe  (c),  that  the  words  in  the  Prayer 
of  Process :  ''  To  stand  to  and  abide  such  Order  and 
Decree/'  8u^.  are  inserted  by  the  Clerk^  and  do  not 
make  the  Bill  a  BUI  for  Relief. 

The  Vice-Chancellor  : 

The  words  referred  to  in  Angell  v.  Westcombe,  were 
not  necessary  for  the  purpose  of  the  Decision.  The 
words :  ''  Stand  to  and  abide  such  Order  and  Decree/'' 
do  make  the  Bill  a  Bill  for  Relief. 

Demurrer  allowed. 

(a)  3  Atk.  439. 

(b)  MSS.  Excheq.  H.  T.  1826.  The  Demurrer  wa» 
argued  by  Mr.  Martin  and  Mr.  Bdlaiis^ 

(c)  Jnti,  p.  30. 
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HUNTER  V. ♦.  1834 : 

16th  January. 
* ^ 

A  MOTION  having   been   made  before  The  Lard       Practice. 

Chancellor^  on  the  part  of  the  Plaintiff,  to  commit  the  . 

Defendant's  Solicitor,  and  that  Motion  having  been  re-  Personal  ser- 

fused  with  Costs,  the  Solicitor,  on  Affidavit  that  he  had  J»ce  of  an  Order 
'  '  for  Payment  of 

made  various  efforts,  but  unsuccessfully,  to  serve  the  Costs  W  a 

Plaintiff  with  the  Order  under  which  he  was  entitled  to  Plaintiff  to  a 
Costs,  now  moved  that  service  of  the  Order  on  the  p^rty  to  the 
Plaintiff's  Clerk  in  Court,  might  be  deemed  good  Suit,  will  be 
Service  dispensed  with 

^'^^-  where  the 

Plaintiff  cannot 

Mr.  Beames,  in  support  of  the  Motion,  cited  Wyatt's  *^  ' 
Pract.  Reg.  250,  and  Beam,  on  Costs  in  Eq.  250,  ob- 
serving that  the  Order  was,  in  this  Case,  on  the  same 
footing  as  the  Subpcena,  which  was  the  Process  to  com- 
pel payment  of  Costs  as  between  the  Parties  to  the 
Suit. 

The  Vtce-ChanceUar  made  the  Order* 
*  Ex  relatione. 
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1834: 
21  St  January. 

Defendant. 

Exceptions* 

New  Orders. 

The  Master 
being  about  to 
report  the  De* 
fendant*s  Third 
Answer  insuffi- 
cient, he  put  in 
a  Fourth  An- 
swer^  and  then 
moved  to  stay 
the  Report. 
Motion  refused, 
the  Court  hav- 
ing no  right  to 
to  deprive  the 
Plaintiff  of  the 
benefit  of  the 
Tenth  Order. 


RUSSELL  V.  DIGHT. 

1  HE  First  and  Second  Answers  put  in  by  the  De- 
fendant, had  been,  successively,  reported  insufficient. 
He  then  put  in  a  Third  Answer,  which,  was  referred 
back  upon  the  original  Exceptions.  The  Master  being 
about  to  report  that  that  Answer  also  was  insufficient, 
the  Defendant  put  in  a  Fourth  Answer;  and  thereupon, 

Sir  E.  Sty  den  and  Mr.  Wahefkldj  for  the  Defendant, 
moved  that  all  further  Proceedings  under  the  last  Order 
of  Reference,  might  be  stayed.  They  said  that  though, 
under  the  10th  of  Lord  Lyndhurst^s  Orders,  the  Master 
might,  on  the  Third  Answer  being  reported  insufficient, 
examine  the  Defendant  on  Interrogatories,  it  was  only 
for  the  purpose  of  obtaining  his  Answer;  and  as  the 
Defendant  had  put  in  his  Fourth  Answer,  the  Plaintiff 
bad  obtained  all  that  he  could  require,  and,  therefore, 
the  Proceedings  in  the  Master's  Office  ought  to  be 
stayed. 

Mr.  James  Russelly  for  the  Plaintiff,  said  that,  if  the 
Motion  were  granted,  the  Defendant  would  be  deprived 
of  the  benefits  to  which  he  was  entitled  under  the  10th 
Order. 

The  Vice-Chancellor  : 

I  am  of  opinion  that  the  Fourth  Answer  was  irregu- 
larly filed,  and  that  I  have  no  authority  to  make  the 
Order. 

Although,  in  a  common  Case,  a  Defendant  is  at 
liberty  to  put  in  an  Answer  as  soon  as  he  has  an  inti- 
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mation  of  the  Master's  opinion  that  his  Answer  is  insuf- 
ficient ;  yet  he  is  not  at  liberty  to  do  so  in  a  Case  where 
the  Plaintiff  may  derive  some  benefit  by  the  Judgment 
of  the  Master.  Now,  under  the  10th  Order,  some  ad- 
vantage has  accrued  to  the  Plaintiff  by  the  report  that 
the  Third  Answer  is  insufficient,  which  I  am  not  at 
liberty  to  deprive  him  of;  and,  therefore,  I  shall  refuse 
the  Motion  with  Costs. 


1834. 


Russell 

DiGHT. 


WATERTON  v.  CROFT, 

1  HE  Plaintiff  claimed  to  be  entitled  to  an  Estate 
called  Woodlands^  as  eldest  Son  and  Heir  of  Christopher 
Waterton  deceased,  who,  as  he  alleged,  died  intestate  as 
to  it. 


1834s 
a2d  January. 
• . ' 

Practice. 
Pleading, 


A  Bill  was  filed 
against  A.  and 
others;  but, 
before  he  was 
In  1824  a  Bill  had  been  filed,  (which  was  afterwards  served  with  a 

amended,)  by  James  Croft  and  Thomas  Croft,  against  SubpaM,  he 

Alexander  Baring,  the  Plaintiff  and  several  other  Par-  jhe  Bill  was 

ties,  alleging  that  the  Estate  had  been  well  devised  by  then  amended, 

a  Codicil  to  Christopher  Waterton'%  Will,  and  praying  J  washout  of 

that  the  Codicil  might  be  established  and  the  Trusts  the  Jurisdic- 

thereof  performed.    The  Plaintiff  and  some  of  the  other  ^^°°'  ^^  ^f^®' 

cree  was  maoe* 

Persons  who  were  named  as  Defendants  to  that  Bill,  A.  then  filed  an 
never  appeared  to  it,  and,  in  fact,  were  never  served  with  Original  Bill  to 
Process  for  that  purpose.  E^^n  tiie 

ground  that  he 
was  in  England  when  the  former  Bill  was  filed  but  was  not  served 
with  Process.    The  Defendants  demurred  on  the  ground  that  the 
Decree  could  not  be  impeached  except  by  a  Supplemental  Bill  in  the 
first  Suit.    Demurrer  over-ruled. 

Practice, — The  Court  still  has  jurisdiction  to  make  an  Order  for 
Time  to  answer  on  the  over-ruling  of  a  Demurrer* 
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' ' 
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The  Decree  in  that  Canse  was  made  on  the  18th  of 
November  1828,  and,  thereby^  the  Codicil  was  estab- 
lished, and  the  Trusts  were  directed  to  be  performed, 
and  the  Estate  was  ordered  to  be  sold.    In  December 
1833,  the  Bill  in  this  Cause  was  filed  against  Jame$  and 
Thonuu  Croft  and  the  other  Persons  who  were  named  as 
Defendants  in  Croft  v.  Baring,  stating  to  the  effect  be- 
fore mentioned,  and  that,  at  the  time  of  filing  the  Bill  in 
Croft  V.  Baring,  the  Plaintiff  was  in  London,  and  that, 
shortly  afterwards,  he  went  to  reside  at  Ghent,  in  Flan- 
ders :  that  he  returned  to  England  in  or  about  October 
1826,  and  resided  some  time  at  Liverpool:  that,  on  or 
about  the  16th  of  November  1826,  he  again  left  this 
country  and  went  to  Bemerara,  and  resided  out  of  the 
Jurisdiction  of  the  Court  until  after  the  Decree  in  Croft 
V.  Baring,  and,  in  fact,  he  had  never  been  in  this  country 
since  the  16th  of  November  1826  :  that,  if  he  had  been 
served  with  Process  to  appear  to  and  answer  the  Bill  in 
that  Suit,  he  would  have  appeared  thereto,  and  have 
defended  his  Rights  and  Interests  in  the  Estate  called 
Woodlands:  that  he  had  been  advised  that,  inasmuch  as 
the  Decree  was  made  in  his  absence,  the  same  was  not 
binding  upon  him,  and  that  his  Rights  and  Interests  in 
the  Estate  were  wholly  unaffected  thereby :  that  he  was 
unable  to  proceed,  at  Law,  to  recover  possession  of 
fVoodlands,  because  the  Legal  Estate  was  outstanding 
in  certain  Mortgagees :  that  James  and  Thomas  Croft 
were  about  to  sell  the  Estate  under  the  Decree :  that 
the  Codicil  was  not  duly  executed  and  attested,  and 
that  part  of  the  Estate  was  purchased  by  the  Testator 
after  the  date  of  the  Codicil.    The  Bill  prayed  that  it 
might  be  declared  that  Christopher  Waterton  died  intes- 
tate as  to  Woodlands,  and  that,  upon  his  death,  the 
Plaintiff  became  entitled  thereto  as  his  Heir-at-Law, 
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sabjeot  to  the  Incumbrances  thereon:  and^  (if  necessary 
with  a  view  to  such  declaration),  that  the  Validity  of  the 
Codicil  might  be  tried  at  Law:  and  that  it  might  be 
declared  that  the  Decree  in  Croft  y.  Baring  was  not 
binding  upon  the  Plaintiff  and  that  his  Rights  and 
Interests  in  Woodlands  were  unaffected  thereby,  and 
that  he  was  entitled  to  the  Possession  thereof,  notwith- 
standing the  Decree ;  and  that  the  Sale  thereby  directed 
might  be  stayed. 

James  and  Thomas  Croft  demurred  to  the  Bill  for 
want  of  Equity ;  and  because  it  was  not  competent  for 
the  Plaintiff  to  impeach  the  Decree  in  Croft  v.  Baring 
by  an  Original  Bill,  but  he  should  have  taken  the  proper 
Measures  or  Proceedings,  in  that  Cause»  for  that  pur- 
pose. 

Sir  Edward  Sugden  and  Mr.  Barber,  in  support  of 
the  Demurrer : 

It  must  have  been  sufficiently  stated  and  proved,  in 
Croft  V.  Baring,  that  the  Plaintiff  was  out  of  the  Juris- 
diction. The  Court  may  establish  a  Will,  notwith- 
standing the  absence  of  the  Heir.  Williams  v.  JVhin- 
gates  {a). 

(a)  Q  Bro.  C.  C.  399.  Lord  RedesdaU,  however,  says: 
''  If  the  Heir-at-Law  of  a  Testator  who  has  devised  a  Real 
Estate  on  Trasts,  should  be  out  of  the  Jurisdiction  of  the 
Court,  and  that  fact  should  be  charged  and  proved,  the 
Court  will  proceed  to  direct  the  execution  of  the  Trusts, 
upon  full  proof  of  the  due  execution  of  the  Will,  and  of  the 
sanity  of  the  Testator ;  though  that  Evidence  cannot  be  read 
against  the  Heir  if  he  should  afterwards  dispute  the  Will,  and 
the  Court,  therefore,  cannot  establish  the  Will  against  him, 
or  in  any  manner  insure  the  Title  under  it  against  his 
Claims."    Treat.  Plead.  4th  edit.  173. 


1834. 
Watbrtoit 

Cbovt. 
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* V ' 

Watertok 

V. 

Croft. 


Bat  this  DemuiTer  does  not  depend  upon  the  Decree 
being  right  or  i^rong,  but  upon  its  being  what  it  is. 
The  question  is,  whether  a  Defendant  who  was  not 
within  the  Jurisdiction  when  the  Decree  was  made,  can 
file  an  Original  Bill  praying  for  a  Decree  diametrically 
opposite  to  that  which  has  been  pronounced  ?  As  he 
was  a  Party  to  the  Cause,  and  the  Decree  was  made  in 
his  absence,  the  Court  must  presume  that  his  absence 
was  regularly  proved.  He  might,  even  after  the  Decree, 
have  put  in  his  Answer  and  have  had  the  Cause  re- 
heard, or  appealed  from  the  Decree,  in  the  same  manner 
as  he  might  have  done  if  he  had  been  present  when  the 
Decree  was  made.  But,  as  he  was  a  Party,  he  cannot 
file  an  Original  Bill,  though  he  might  have  filed  a  Sup- 
plemental Bill.  He  is  bound  by  the  Decree,  but  he  has 
an  opportunity  of  raising  again  the  Questions  in  the  Suit. 
An  Original  Bill  may  be  filed  to  set  aside  a  Decree  on 
the  ground  of  Fraud :  but  that  is  not  the  ground  in  this 
Case.  If  an  Original  Bill  could  be  maintained,  there 
would  be  one  Decree  declaring  the  Will  well  proved 
and  directing  the  Trusts  to  be  carried  into  execution, 
which  would  bind  every  one  but  the  Plaintiff*,  and  there 
would  be  another  Decree  declaring  the  Will  not  proved; 
so  that  there  would  be  two  inconsistent  Decrees.  If  this 
Cause  had  been  set  down  before  The  Master  of  the  Rolls, 
he  could  not  have  reversed  your  Honor's  Decree.  The 
Plaintiff*  never  can  withdraw  from  having  been  a  Party 
to  the  Suit.  Giffard  v.  Hort  (ft).  There  the  Plaintiff" 
was  not  a  Party  to  the  original  Suit,  but  came  in  by 
succession  to  the  Party  who  was  bound  by  the  Decree, 
and  it  was  held  that  he  could  not  file  an  Original  Bill, 
but  must  file  a  Supplemental  Bill  for  the  purpose  of 


(h)  1  )$cho.  &  Lef.  386, 
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appealing  from  the  Decree.  This  Case  is  much  stronger 
than  that ;  for,  here,  the  Plaintiff  vfHB  a  Party  to  the 
original  Suit. 

[The  Vice-chancellor: — I  do  not  understand 
whether  it  was  alleged  that  the  Plaintiff  was  out  of  the 
Jurisdiction  at  the  time  of  filing  the  Original  Bill. 
If  he  was  within  the  Jurisdiction  at  that  time,  and  was 
not  served  with  a  Subpoena,  he  is  not  bound  by  the 
Decree.] 


1834. 

' V ' 

Watertok 

V. 

Croft. 


If  there  is  any  doubt  upon  that  point,  the  Court  may 
refer  to  its  own  Records.  But,  taking  it  for  granted 
that  the  Plaintiff  was  properly  alleged  to  be  out  of  the 
Jurisdiction,  the  Decree  which  declared  the  Codicil  well 
proved,  would  have  been  improper,  if  the  absence  of  the 
Heir  had  not  been  r^ularly  proved.  Every  Court  must 
presume  in  favour  of  the  validity  of  its  own  Decree : 
therefore,  either  the  Bill  must  have  been  taken  pro  can- 
fes80  against  the  Heir  (which  is  not  alleged),  or  he  must 
have  been  duly  stated  and  proved  to  be  out  of  the 
Jurisdiction. 


[The  Vice-chancellor  : — It  appears, by  the  Office 
Copy  of  the  Bill,  which  has  been  handed  up  to  me,  that, 
when  the  Original. Bill  was  filed,  the  Plaintiff  was  within 
the  Jurisdiction,  and  that  the  Bill  was,  afterwards, 
amended  by  stating  him  to  be  out  of  the  Jurisdiction : 
then  the  question  is,  whether  he  might  not  have  moved  to 
have  the  amended  Bill  taken  off  the  File,  as  stating  a 
fact  that  happened  after  the  filing  of  the  Original 
Bill?] 

Vol.  VI.  G  o 
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I ^ -r 

Wateuton 

V. 

Crovt. 


On  looking  at  the  office  copy  of  the  Bill  in  Croft  v. 
Baring  (which  it  was  agreed  I  should  look  at),  I  see 
no  reason  to  alter  my  opinion.  It  appears  that  the  fact 
of  the  Plaintiff  being  out  of  the  Jurisdiction,  was  intro- 
duced by  way  of  Amendment;  but  it  does  not  appear 
at  what  time  the  Amendment  was  made.  If  the  Plain- 
tiff was  within  the  Jurisdiction  at  the  time  when  the 
Bill  in  Croft  v.  Baring  was  filed,  it  was  not  competent 
to  the  Plaintiffs  in  that  Suit,  to  amend  their  Bill  by 
stating  that  he  was  out  of  the  Jurisdiction.  They  ought 
to  have  filed  a  Supplemental  Bill,  stating  that,  since 
the  filing  of  the  Original  Bill,  the  present  Plaintiff  had 
gone  out  of  the  Jurisdiction  of  the  Court. 


Demurrer  oyer-ruled. 


ON  the  ovei^ruling  of  the  Demurrer  the  Defendants' 
Counsel  applied  for  time  to  answer.  Mr.  Wigram 
objected  that,  under  the  Orders  of  1833,  the  Vtce- 
Chancellor  had  no  Jurisdiction  to  make  an  Order  for 
time  to  answer.  The  Vice-Chancellor  said  he  con- 
sidered that  he  had  Jurisdiction  to  allow  the  time,  as 
part  of  the  Order  over-ruling  the  Demurrer;  and  that  it 
was  not  a  Case  contemplated  by  the  Act*  :  and, 
accordingly.  His  Honor  allowed  the  Defendants  Six 
Weeks  time  to  answer. 


♦  3  &  4  Will.  4,  c.  94, 8.  13. 
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LANCASTER  v.  LANCASTER. 

1  HIS  was  a  Bill  to  peq)etuate  the  Testimony  of  Wit- 
nesses to  a  Will.  The  Defendant  had  been  taken  on 
Attachment  for  want  of  Answer,  and  committed  to  the 
Fleet. 

Mr.  Cooper,  for  the  Plaintiff^  now  moved  for  liberty 
to  sne  out  a  Commission  to  examine  the  Witnesses,  as 
if  the  Cause  were  at  issue,  saying  that  the  Defendant 
still  refused  to  put  in  his  Answer.  He  cited  Coveny  v. 
AthiU(a),  and  Frere  v.  Greei^(fi). 

The  Vtce^ChancelloT  made  the  Order  oia  the  authority 
of  the  Case  in  Dickens. 


1834: 
23d  January. 

Practice. 
Witness. 

Leave  given  to 
PlamtiS;  before 
Answer,  to  sue 
out  a  Commis- 
sion in  a  Suit 
to  perpetuate 
Testimony,  the 
Defendant  hav- 
ing been  at- 
tached, and  still 
refusing  to 
answer. 


(a)  1  Dick.  355. 


(A)  19  Ves.  319. 


1834: 
28th  January. 

*— V ^ 

Costs. 
Insolvent. 


WEAVING  V.  COUNT. 

1  HIS  was  a  Bill  of  Foreclosure.    The  Mortgagor  had 

taken  the  benefit  of  the  Insolvent  Debtors'  Act.    The 

Provisional  Assignee  of  the  Insolvent  Court  (who  was 

made  a  Defendant)  by  his  Answer,  submitted  whether,  ^^  *  ^®^. 

by  force  of  the  Act  or  otherwise,  the  Estate  became  against  an  In- 

solvent  Mort- 
gagor and  the  Provisional  Assignee  of  the  Insolvent  Court  who 
claims  no  Interest,  the  Plaintiff  must  pay  the  Costs  of  the  As- 
signee and  add  them  to  his  Debt,     ^^^.^cx   /  /f^^o^^  Sa:i.  /  ^^-  -/^ 
G  o  3 
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Weavino 

V. 

Count. 


vested  in  him  for  the  benefit  of  the  Creditors ;  and  dis- 
claimed all  Interest  other  than  such  (if  any)  as  might  be 
vested  in  him,  as  Provisional  Assignee,  in  Trust  for  the 
Creditors :  and  hoped  that  the  Court  would  take  care  of 
the  Interest  of  the  Creditors. 

The  Vice'Ciancellor  made  an  Order,  as  to  the  Costs 
of  the  Provisional  Assignee,  similar  to  that  in  Wood- 
ward V.  Haddon  (a),  and  on  the  same  ground. 

Mr.  Spence  for  the  Plamtiff. 

Mr.  Reynolds  for  the  Provisional  Assignee. 

(«)  And,  Vol.  IV.  p.  606. 
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LE  JEUNE  V.  BUDD.  ^83^. 

39th  and  30th 

John  GILLBANK,  victualler,  by  his  Will  dated     .  ^^^^7-  ^ 

the  »th  of  April  1829,  devised  to   George  Budd  and         Legacy. 

Thomas  Clayton,  all  his  Freehold  Estates  in  Trust  to       Consent  to 

sell,  and  declared  that  the  Proceeds  should  be  deemed       Marriage. 

part  of  his  Personal  Estate ;  and  he  gave  the  residue  of  Testator  di- 

his  Personal  Estate  to  the  same  Persons,  in  Trust  to  in-  reeled  his 

vest  the  same  and  also  the  Proceeds  of  his  Real  Estate,  J^^t^\^ 

in  the  Three  per  Cent.  Reduced  Annuities,  and  to  stand  Daughters, 

their  Portiong 
on  their  marrying  with  the  Consent,  in  Writing,  of  his  TruBtees  first 
had  and  obtained ;  and,  on  their  marrying  without  such  Consent, 
that  the  Trustees  should  stand  possessed  of  their  Fortunes,  in 
Trust  for  their  separate  use,  for  Life,  with  Remainder  to  their 
Children.  A.  proposed  to  the  Trustees  to  marry  one  ef  the  Daugh- 
ters, who  was  an  Infant.  The  Terms,  as  communicated  to  her  b^ 
one  of  the  Trustees,  were,  that  500  /.  should  be  paid  to  A.,  on  his 
marriage,  out  of  her  Portion,  and  that  the  Remainder  should  be 
invested,  in  the  names  of  Trustees,  for  her  sole  use  and  benefit,  the 
loflerest  to  be  paid  to  her  only.  The  Daughter  accepted  the  Pro- 
posals, and  asked  the  Consent  of  the  Trustees.  The  same  Trustee 
then  wrote  a  Letter,  to  the  Daughter,  saying  that  he  and  his  Co- 
Trustee  had  not  then  signed  the  Consent,  but  were  ready  to  do  so  as 
soon  as  requisite ;  and  a  Draft  was  prepared  by  which  (subject  to  the 
payment  of  the  500/.  to  the  Husband)  the  Portion  was  settled  on 
the  intended  Husband  during  his  solvency,  then  on  the  intended 
l^ife,  for  her  separate  use,  for  Life,  with  Remainder  to  the  Children, 
with  Remainder  to  the  Survivor  of  the  intended  Husband  and  Wife. 
A-  having  made  certain  arrangements  for  the  disposal  of  the  500/., 
which  the  Trustees  disapproved  of,  the  Trustee  who  had  written  the 
Letter,  refused  to  look  at  the  Draft  of  the  Settlement,  saying  he 
should  expect  A.  to  make  some  other  Proposals  respecting  the  dis- 
posal of  the  500/.  Another  arrangement  was  accordingly  made  and 
communicated  to  the  Trustee,  but  he  took  no  notice  of  it,  and  his 
Name  was  struck  out  of  the  Settlement ;  and  the  Marriage  (to  which 
his  Co-Trustee  had  duly  consented)  was  had,  without  further  com- 
munication with  him.  Held  that  the  Letter  was  a  sufficient  Consent 
on  his  part  to  the  Marriage. 

G  G  4 
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1834.  possessed  of  the  Stock  in  Trust  to  transfer  the  same 
equally  among  his  Children,  Haveill,  John,  Emma 
Sophia  and  Hannah,  the  Shares  of  his  Daughters  to 

j^^^j^^  become  vested  in  them  at  21  or  Marriage ;  and  he  ap- 
pointed Budd  and  Clayton  Executors  of  his  Will  and 
Guardians  of  his  Children  during  their  Minorities. 

The  Testator,  by  a  Codicil  bearing  even  date  with  his 
Will,  after  reciting  that  he  had  directed,  by  his  Will, 
that  the  Shares  of  his  Estate  and  Effects  therein  be- 
queathed to  his  Daughters,  should  be  transferred  to 
them  at  21  or  Marriage,  declared  that  his  Trustees 
should  stand  possessed  of  the  Stocks  and  Funds  so  be- 
queathed to  his  Daughters,  until  they  should  respectively 
be  married  unth  the  Consent  and  Appraiation  in  Writing 
first  had  and  obtained  of  his  Trustees  or  the  survivors 
or  survivor  of  them,  and  should,  after  the  vesting  of 
such  Shares  and  until  such  Marriage,  pay  to  his 
Daughters  the  Interest  and  Dividends  of  their  Shares ; 
and  that,  on  the  respective  days  of  Marriage  of  his 
Daughters  toith  the  Approbation  in  Writing  of  his  3Vi»- 
tees  as  before  mentioned,  the  Trustees  should  transfer  to 
them  the  Shares  of  his  Estate  and  Effects  bequeathed  to 
them  by  his  Will ;  but,  in  the  event  of  his  Daughters  or 
either  of  them  being  married  without  the  Consent  of  his 
Trustees  as  aforesaid,  he  directed  the  Trustees  to  stand 
possessed  of  her  or  their  Share  or  Shares  for  her  or  their 
separate  use  for  Life,  and,  after  the  decease  of  either 
of  his  Daughters,  that  the  Interest  and  Dividends  of 
her  Share  should  be  applied  for  the  Education  and 
Maintenance  of  her  Children,  until  they  attained  21, 
with  benefit  of  survivorship,  at  which  period  he  directed 
that  the  Share  or  Shares  to  which  his  Daughters  were 
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entitled  for  life,  should  be  divided,  equally,  among 
their  respective  Children,  and,  in  case  his  Daughters  or 
either  of  them  so  marrying  without  the  Consent  of  his 
Trustees,  should  die  without  Children,  then  that  the 
Trustees  should  pay  her  or  their  Share  or  Shares  to  such 
Pers(ms  as  his  Daughters,  or  either  of  them,  should  by 
Will  direct,  and,  in  de&ult  of  such  direction,  to  such  of 
his  Children  as  should  be  living  at  her  or  their  Decease, 
in  equal  proportions. 


The  Testator  died  in  February  1830.  The  Trustees 
sold  his  Real  Estates,  and  invested  the  Proceeds  and 
the  residuary  Personal  Estate  as  directed  by  the  Will. 
In  March  1831,  A.  P.  Le  Jeune,  a  Music  Master  with- 
out Fortune,  who,  for  some  time  before,  had  paid  his 
addresses  to  the  Testator's  Daughter  Emma  Sophia, 
conununicated  to  Clayton,  (with  whom  he  was  well 
acquainted,)  his  desire  to  marry  her;  upon  which  Clay- 
ion  said  that,  if  Le  Jeune  would  settle  the  greater  por- 
tion of  Miss  GiUbank's  Fortune  upon  her  and  the  Issue 
of  the  Marriage,  he  should  not  object  to  the  match : 
and  Clayton,  at  Le  Jeun^s  request,  informed  Bndd  of 
the  proposal;  and  Budd  replied  ^that  he  saw  no  objec- 
tion to  the  Marriage,  provided  a  settlement  of  all  Miss 
GiUbank*s  Fortune,  except  600/.,  which  mi^t  be  ad- 
vanced  to  Le  Jeune  as  an  Outfit  on  the  Marriage,  were 
made  in  the  way  proposed.  In  August  1831  Le  Jeune, 
who  had  been,  previously,  introduced  to  Budd  by  Miss 
Gillhank,  personally  communicated  to  Budd  his  desire 
to  marry  her  and  to  make  the  Settlement  as  suggested ; 
to  which  Budd  replied  that  he  saw  no  objection  and 
that  he  would  write  to  Miss  Gillbank,  who  was  then  in 
the  country,  on  the  subject.   Accordingly  Budd,  on  the 
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1634.         31st  of  August  1831^  wrote  a  Letter,  to  Miss  GiUbankf 


Lv Jeume 


as  follows : 


BoDD  "  Since  you  were  at  my  house  last  week  I  have  seen 

Mr.  Le  Jeune,  the  Person  whom  yon  introduced  to  me 
as  your  intended  Husband.  The  Proposals  made,  by 
Mr.  Le  Jeune,  to  Mr.  Clayton  and  myself,  are  these : 
that,  on  his  Marriage  with  you,  we  shall  give  to  him  a 
portion  of  600/.,  out  of  the  Principal  of  your  McHiey,  the 
remainder  to  be  invested  in  the  names  of  two  Trustees  fer 
your  sole  use  and  benefit^  the  Interest  of  which  to  be  paid 
to  you  only.  The  Sum  of  500/.  that  he  receives  he  will 
make  what  use  he  pleases  of,  as  we  cannot  interfere 
with  any  Speculation  he  may  please  to  enter  into,  any 
further  than  our  opinion  may  be  asked  by  him.  He  has 
promised  me  that,  with,  the  money  so  received,  he  will 
procure  for  you  a  suitable  home,  and  such  a  one  as  you 
shall  feel  comfortable  with.  Now  I  wish  you  to  an- 
swer this  Letter  by  saymg  whether  it  is  your  particular 
wish  to  be  married  to  Mr.  Le  Jeune  under  such  circum- 
stances ;  if  so,  you  wHl,  in  your  Letter,  ash  the  Consent 
of  Mr.  Clayton  and  myself  to  the  Marriage^  by  giving 
so  much  money  and  settling  the  remainder  on  yourself. 
That  being  done,  you  will,  also,  name  two  Persons  to 
be  your  Trustees  under  a  Marriage  Settlement.  Upon 
the  receipt  of  your  Letter,  any  Arrangement  you  wish 
shall  be  immediately  entered  into-" 

Miss  GUlbank  answered  this  Letter  on  the  2d  of 
September,  saying  that  she  fully  approved  of  Le  Jeune*s 
Proposals,  and  requested  the  Consent  of  Budd  and 
Clayton  to  the  Marriage ;  and  she  nominated  them  as 
Trustees  of  her  Settlement. 
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A.  P.  Le  Jeunej  in  contemplation  of  his  Marriage  and 
with  Miss  GiObanl^s  Approbation,  arranged  with  his 
Unde,  Joseph  Le  Jeune^  a  Staymaker,  to  lend  him,  J.  Le 
Jevnef  the  500  /./and  that  A.  P.  LeJeune  should  taker 
Apartments  in  his  house,  at  a  weekly  rent;  that  Miss 
GWbank  should  be  taught  the  business  of  Staymaking, 
and  that  Joseph  Le  Jeune  should  pay  her  a  Salary  of  76  /. 
a  year,  for  Seven  Years.  Clayton  and  Budd,  when  they 
were  informed  of  this  Arrangement,  objected  to  it,  on 
the  ground  that  it  would  be  injurious  to  Miss  Qiilbank's 
health,  and  for  other  reasons. 


1834. 

^ ' 

Le  Jeukx 

V. 
fiUDD. 


On  the  22d  of  September  1831,  Blake,  the  Solicitor  of 
the  Trustees,  had  an  interview  with  Budd,  and  then  pointed 
out  to  him  what  he  considered  to  be  the  proper  Terms  of 
the  intended  Settlement;  and  Budd  approved  of  them  and 
directed  Blake  to  prepare  the  Settlement  accordingly. 


On  the  2Gth  of  September,  Budd  wrote  to  Miss  Gill* 
bank  as  follows :  ''  I  beg  to  inform  you  that  Mr.  Blake, 
the  Solicitor,  has  received  every  necessary  Instructions 
to  prepare  the  Marriage  Deed,  and  every  thing  is  now 
going  on  that  can  be  done  till  your  presence  will  be  re- 
quired to  make  it  complete.  Mr.  Clayton  and  I  have 
not  yet  signed  the  Consent,  but  we  are  quite  ready  to  do 
so  as  soon  as  requisite,  as  we  consider,  from  your 
Letters,  that  it  is  your  wish,  and  that  your  happiness 
depends  upon  the  proposed  Union.  Thus  far  things  are 
arranged,  and  I  am  not  aware  any  obstacle  can  possibly 
present  itself  to  prevent  your  Marriage.  That  point 
being  settled,  you  are  quite  free  to  act  on  your  own 
opinion  relative  to  Mr.  A.  P.  Le  Jeune  embarking  the 
600/.  in  the  way  proposed."     Budd  then  mentioned  the 
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^834^  grounds  on  which  he  and  Clayton  thought  that  the  pro- 

posed Arrangement  was  objectionable,  and  concluded 
as  follows :  ''  I  am  not  aware  that  I  shall  have  occasion 

BuDD  ^  write  to  you  again,  as  I  suppose  that,  when  every  ne- 

cessary Arrangement  is  made,  a  Summons  from  another 
quarter  will  be  more  cheerfully  obeyed/' 

On  the  20th  of  October,  Blake  called  on  Budd  with 
the  Draft,  and  said  that  he  had  prepared  a  Settlement 
as  agreed  on  at  their  former  interview,  and  in  such  a 
manner  as  he  considered  would  be  most  beneficial  to  the 
Parties :  and  he  was  about  to  produce  and  read  the 
Draft*  when  Budd  observed  that  he  disapproved  of  the 
Loan  to  Joseph  Le  Jeune  and  of  Miss  CrUlbank's  resid- 
ing in  his  house  after  her  Marriage,  and  said  that  he 
should  expect  other  Proposals  to  be  made  by  A.  P.  Le 
Jeune  respecting  the  use  he  should  make  of  the  600 1 
and  the  residence  of  himself  and  his  intended  Wife ;  and 
he  declined  to  look  at  the  Draft,  but  did  not  make  any 
other  objection  to  the  Marriage. 

On  the  6th  of  November,  Miss  GiUbank  wrote  to 
Budd  as  follows :  "  Having  understood  that  you  now 
object  to  the  Arrangement  which  had  been  previously 
agreed  upon  respecting  the  Sum  to  be  paid  to  my  in- 
tended Husband  on  the  day  of  our  Marriage,  I  am 
under  the  necessity  of  reminding  you  that  the  Afiair 
has  now  proceeded  so  tar  with  the  Consent  and  Appro- 
bation of  yourself  and  Mr.  Clayton,  that  it  is  impossible 
for  me  to  withdraw  from  or  suspend  the  Engagement  for 
any  length  of  time,  without  the  greatest  injury  to  my 
happiness.  As  I  feel  well  assured,  from  the  kind  care  and 
attention  to  my  welfare  and  happiness  which  you  have 
always  evinced,  you  would  not  willingly  retard  or  im- 
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Le  Jeune 

t7. 


pede  them  by  longer  objecting  to  the  Terms  of  the  1834, 

Marriage  as  previously  agreed  upon,  I  trust  that,  ere  this, 
you  will  have  reconsidered  the  subject  and  decided 
that  you  cannot  and  ought  not,  in  justice  to  myself  and  Rudd 
Mr.  Le  Jeune^  attempt  to  alter  those  Terms  to  which  you 
had,  more  than  a  month  since,  assented.  As  it  is  im- 
possible for  Mr.  Le  Jeune  to  arrange  his  plans  of  Settle- 
ment in  Life  in  any  other  manner  than  that  he  has 
already  communicated  to  you,  and  as  I  am  now  extreme- 
ly anxious  for  the  accomplishment  of  our  Union,  I  hope 
you  will  favour  me  with  a  Letter,  at  your  earliest  conve- 
nience, allaying  my  anxiety  on  this  subject  and  express- 
ing your  willingness  to  permit  your  name  to  remain  in 
the  Mairiage  Deed  as  a  Trustee/' 

In  consequence  of  the  disapprobation  expressed  by 
the  Trustees,  the  Arrangement  with  Joseph  Le  Jeune 
was  abandoned ;  and,  on  the  12th  of  November,  A.  P. 
£e  Jeune  wrote  to  Budd  and  informed  him  thereof,  and 
added  that  he  proposed  to  take  suitable  lodgings  in 
some  respectable  house,  and  to  invest  in  the  Funds  so 
much  of  the  600  Z.  to  be  paid  him  on  his  Marriage,  as 
would  not  be  required  as  an  Outfit,  and  that  the  residue 
of  Miss  GiUbanVs  Fortune  would,  of  course,  be  settled  on 
herself  and  family  in  the  way  agreed  upon.  Budd  re- 
turned no  Answer  to  either  of  the  two  last-mentioned  Let- 
ters. On  the  15th.  of  November  Clayton  gave  his  Consent, 
in  Writing,  to  the  Marriage.  On  the  25th  of  November 
the  Settlement  was  executed,  BudcTs  name  having  been 
struck  out,  as  a  Trustee,  and  F.  Hutchinson'%  name 
substituted  for  it. 

The  Trusts  of  the  Settlement  were  to  raise  500  /.  out 
of  Miss  GiUbavk"^  Share  of  her  Father's  Estate  and 
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Lb  Jbunb 

V. 
BUDD. 


,pay  the  same  io  A.  P.  Le  Jeune  for  his  own  absolute 
use,  and  to  pay  the  Interest  and  Dividends  of  the  Resi- 
due to  il.  P.  £e  Jeune,  until  he  should  assign,  charge 
or  otherwise  dispose  thereof,  or  attempt  or  agree  so  to 
do,  or  become  Bankrupt,  or  take  the  benefit  of  the 
Insolvent  Debtors'  Act,  or  do  any  other  act  whereby 
the  Interest  and  Dividends  would  become  vested  in  any 
other  Person ;  and,  on  his  doing  any  of  the  acts  before 
mentioned,  then,  during  the  joint  Lives  of  A.  P.  Le 
Jeune  and  his  intended  Wife,  to  apply  the  Interest  and 
Dividends  for  her  separate  use,  and,  if  he  should  sur- 
vive her,  then  to  apply  the  Interest  and  Dividends  for 
the  maintenance  and  support  of  A.  P.  Le  Jeune  and  the 
Issue  of  the  Marriage,  or  of  the  Issue  alone,  as  the 
Trustees  should  think  fit,  and,  after  Le  Jeun^$  Death, 
if  Miss  GUlbank  should  survive  him,  to  pay  the  whole 
of  the  Interest  and  Dividends  to  her  for  her  Life,  and, 
after  the  Decease  of  the  survivor,  to  stand  possessed  of 
the  Principal,  in  Trust  for  the  Children  of  the  Marriage 
as  Le  Jeune  and  Miss  Gillbank,  during  their  joint  lives, 
should  appoint,  and,  in  default  thereof,  as  the  survivor 
should  appoint,  and,  in  default  thereof,  in  Trust  for  the 
Children  of  the  Marriage,  and,  if  there  should  be  no 
such  Child,  then  in  Trust  for  the  survivor  of  Le  Jeune 
and  Miss  GiUbank  absolutely. 


On  the  28th  of  November,  without  any  intimation 
given  to  Budd,  the  Marriage  was  solemnized,  and,  on 
the  same  day,  Budd  was  informed  of  it  by  a  Letter 
written  to  him  by  Clayton.  Shortly  lUterwards,  A.  P. 
Le  Jeune  applied  to  Budd  to  concur  with  Clayton  in 
transferring  Mrs.  Le  Jeune's  Fortune  to  the  Trustees  of 
the  Settlement.  Budd  having  declined  to  comply  with 
that  application,  on  the  14th  of  December  1831,  (Mrs* 
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Le  Jeune  being  still  an  Infant)^  the  Bill  was  filed  by  Mr.  1834. 

and  Mfs.LeJeune,Clayt(m2aid  Hutchin8on,^ainstBudd, 
praying  that  be  might  be  ordered  to  make  the  transfer. 


Btiddf  in  his  Answer,  said  that  he  intended,  and  con- 
ceived that  he  must  have  expressed  that  the  Settlement 
was  to  be  on  Mrs.  Le  Jeune  herself,  to  her  sole  and 
separate  use,  and  not  on  her  Husband,  who  was  not  to 
have  any  Interest  in  her  Fortune  beyond  the  500/. :  that 
he  understood  the  terms  of  the  Settlement^  as  communi- 
cated to  him  by  Blake  at  their  interview  on  the  22d  of 
September,  to  be  conformable  to  the  terms  expressed  in 
his  Letter  of  the  31  st  of  August,  (that  is  to  say)  as 
being  a  Settlement  of  the  whole  of  Mrs.  2^  Jeune's 
Fortune,  except  the  6002.  for  Outfit,  for  her  separate  use 
fbr  Life,  with  Remainder  to  her  Children  in  exclusion 
of  her  Husband :  and  that  he  never  had  the  slightest 
notion  of  any  other  Settlement  being  in  contemplation : 
that,  whatever  might  be  the  legal  efiect  of  his  Letters, 
he  always  considered  that  his  formal  Consent  in  Writing 
yet  remained  to  be  required  and  given,  though  he  had 
no  wish  to  interpose  any  obstacle  to  the  Marriage  and 
merely  intended  to  use  the  control  vested  in  him,  before 
he  finally  gave  his  formal  Consent,  for  the  purpose,  not 
only  of  securing  the  Settlement  of  his  Ward's  Fortune 
so  as  to  exclude  her  Husband  from  any  control  over  it, 
but  also  of  regulating  the  disposition  of  the  Sum  to  be 
advanced  for  Outfit:  that  Blake  did  not  produce  or 
show  to  him  the  Draft  of  the  Settlement  or  explain  to 
him  the  contents  thereof:  and  he  submitted  whether 
the  Marriage  had  been  solemnized  with  his  Consent  and 
Approbation  in  Writing  within  the  provisions  of  the 
Codicil,  the  condition  annexed  to  his  Consent  in  his 
Letter  of  the  31st  of  August  not  having  been  complied 


Le  Jjbunb 

V. 

Bunn. 
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1834-  ^  with.  The  Answer  concluded  with  setting  forth  a  Letter 
dated  the  13th  of  December  1831,  from  Mrs.  LeJewii/^% 
Brothers  to  Budd^  requiring  him  not  to  part  with  their 
Sister's  Fortune,  on  the  ground  that  she  had  married 
without  Consent:  and  Budd  submitted  that  they  and 
their  Sister  Hannah  were  necessary  Parties  to  the  Suit. 

In  June  1832,  the  Bill  was  amended  by  making 
Mrs.  Le  Jeune*s  Brothers  and  Sister  Defendants. 

Mr.  Knight  and  Mr.  Bichner,  for  the  Plaintiff : 

A  Consent  to  a  Marriage  may  be  good,  though  it 
was  not  formally  given,  and  even  though  the  Party  who 
gave  it,  may  not  have  intended  it  to  be  final.  Budd,  in 
his  Letters  of  the  31st  of  August  and  26th  of  Sep- 
tember, encouraged  the  Marriage,  and  gave  an  uncon- 
ditional Consent  in  Writing  to  it,  which  he  pever  after^ 
wards  could  retract.  The  Testator  did  not  require  the 
Trustees  to  see  to  the  propriety  of  the  Settlement,  but  to 
the  propriety  of  the  Marriage.  By  the  Codicil,  the 
Trustees  were  not  required  to  direct  any  Settlement  to 
be  made,  but  the  Shares  of  the  Daughters  were  given  to 
them  absolutely  on  their  marrying  with  Consent.  The 
Settlement  alluded  to  in  Budd's  Letter  of  the  31st  of 
August,  would  have  been  no  Settlement  at  all ;  as  it 
would  have  enabled  Mrs.  Le  Jeune  to  give  the  whole  of 
her  Property  to  her  Husband.  The  Trustees  objected 
to  the  arrangement  entered  into  with  Joseph  Le  Jeme, 
and  that  arrangement  was  abandoned;  still,  however, 
A.  P.  Le  Jeune  was  to  have  the  500  Z.  for  Outfit.  Blaise^ 
in  his  Evidence,  swears  that  on  the  22d  of  September  he 
communicated  to  Bvdd  the  scope  and  efiect  of  the  in- 
tended Settlement,  and  that  Budd  assented  thereto,  and 
never  required  that  the  Property  should  be  settled  on 
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Mrs.  Le  Jeitne  and  her  Children,  to  the  exclusion  of  her  1834. 

Husband;  bat,  on  the  contrary,  that  he  assented   to      '        "        ' 
Blake's  recommendation  that  Mr.  Le  JeunCy  who  had  no  Jeune 

Fortiine  of  his  own,  should  be  permitted  to  receive  the  |^ 

Interest  of  his  Wife's  Fortune  during  his  life,  as,  in  case 
she  were  to  receive  it,  it  might  create  discord  between 
them.  Blake  further  swears  that  Budd  ultimately  left 
it  to  him  to  prepare  a  Settlement  upon  the  terms  pro- 
posed, or  in  such  other  manner  as  he  might,  on  further 
consideration,  think  more  beneficial  to  Mr.  and  Mrs.  Le 
Jeune,  except  that  the  500  L  was  to  be  paid  to  Mr.  Le 
Jeuney  immediately  on  the  Marriage  taking  effect.  At 
the  interview  which  took  place  on  the  29th  of  October, 
Budd  did  not  object  to  the  Settlement,  which  was  a 
reasonable  and  prudent  one :  he,  merely,  disapproved  of 
the  Loan  of  the  600  /.  to  Joseph  Le  Jeujie,  and  of  Mr. 
and  Mrs.  Le  Jeune  going  to  reside  with  him  after  their 
Marriage ;  and  that  arrangement  was  subsequently  put 
an  end  to.  Daskvoood  v.  Bulkeley  (a) ;  D^Aguilar  v. 
Drinku)ater(b)]  Lord  Strange  v.  Smith  (c);  Burleton 
V.  Humfrey  (rf) ;  Worthington  v.  Evans  [e) ;  Daley  v. 
Desbauverie(f);  Merry  v.  Ryves(g). 

Sir  E.  Sugden  and  Mr.  O.  Anderdon,  for  the  De- 
fendant Budd  : 

The  question  is,  when  and  on  what  Terms  Budd  con- 
sented to  the  Marriage. 

According  to  the  Plaintiff's  own  statement,  the  Draft 
of  the  Settlement  was  to  have  been  submitted  to  Budd* 

(a)  10  Ves.  230.  (e)  1  Sim.  &  Stu.  165. 

{b)  2  V.&  B.  225.  (/)  2  Atk.  261. 

(c)  Arab.  263.  (g)  1  Eden,  1. 

(d)  Ibid.  256. 

Vol.  VI.  h  h 
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The  Settlement,  however,  was  executed,  and  the  Mar- 
riage was  had,  without  any  intimatiou  given  to  Budd. 
Blake^  it  is  true,  called  on  Budd  with  the  Settlement, 
but  did  not  read  it  to  him,  as  he  did  not  approve  of  it, 
but  said  he  should  expect  other  Proposals  to  be  made  by 
Le  Jeune,  respecting  the  use  he  should  make  of  the 
500  L :  and  afterwards  BudcPs  name  was  struck  out 


According  to  the  Case  made  by  the  Bill,  the  bulk  of 
the  young  Lady's  Fortune  was  to  have  been  settled  on 
herself  and  her  family :  and  Le  Jeune,  in  the  Letter 
which  he  wrote  to  Budd  oathe  12th  of  November  1831, 
says :  "  The  Residue  of  Miss  GUlbanh^s  Fortune  will, 
of  course,  be  settled  on  herself  and  family  in  the  way 
already  agreed  upon/'  The  argument  for  the  Plaintiffs, 
is  a  departure  from  the  Bill.  It  appears,  from  the 
Correspondence,  that  the  Settlement  that  was  intended, 
was  a  Settlement  on  the  Wife  for  her  separate  use*  The 
effect  of  that  which  has  been  executed,  is  to  take  away 
from  the  Wife  the  Enjoyment  of  the  Property  during 
her  Husband's  Solvency.  The  Property  too  is  given  to 
the  Survivor,  in  the  event  of  there  being  no  Children  of 
the  Marriage.  It  is  an  unusual  Settlement,  and  not 
that  which  Budd  consented  to. 

The  Cases  cited  do  not  apply ;  for,  in  this  Case,  there 
is  no  Forfeiture  in  the  event  of  a  Marriage  without 
Consent. 


Mr.  Pepys  and  Mr.  Lloyd,  for  the  Defendants,  the 
Brothers  and  Sister  of  Mrs.  Le  Jeune^  said  that,  by  the 
Codicil,  a  Provision  was  made  for  the  Testator's  Daugh- 
ters, whether  they  married  with  or  without  the  Consent 
of  the  Trustees :  that  the  obtaining  of  the  Consent,  was 
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made  a  Condition  precedent:  -and  that,  if  Budd  had 
given  any  Consent  at  all,  the  Condition  on  ivhich  it  was 
given,  had  not  been  complied  with ;  and,  thereforey  the 
Gift  over  in  the  Codicil,  had  taken  effect.  Oillet  v. 
fTray  (A). 

Mr.  JErringian  appeared  for  the  Infant  Child  of  Mr. 
and  Mrs.  Ze  Jeune,  who  was  made  a  Party  to  the  Suit 
by  Supplemental  Bill. 

The  Vice-chancellor  : 

The  question  is  what  is  the  effect  of  the  Transactions 
between  the  Parties,  having  regard  to  the  Provision  in 
the  Codicil  ? 
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It  has  been  argued  that  the  real  object  of  the  Testator 
in  making  the  Codicil,  was  to  secure  a  proper  Settle- 
ment on  his  Daughter,  through  the  Intervention  of  the 
Trustees.  But  the  Testator  has  not  directed  that  his 
Trustees  should  see  to  the  making  of  any  Settlement  in 
the  event  of  their  Consent  to  the  Marriage  not  being 
given,  but  has  limited  over  the  Property  in  a  particular 
manner,  which  amounts  to  a  Settlement,  in  that  event ; 
and  there  is  an  absolute  Gift  to  the  Daughters  in  the 
event  of  their  marrying  with  Consent.  [His  Honor  here 
read  the  Codicil].  It  is  plain,  therefore,  that  what  the 
Testator  intended,  was  that  the  Trustees  should  exer- 
cise  no  control,  except  as  to  the  Propriety  of  the  Mar- 
riage. The  Courtship  commenced  in  the  Spring  of  1831. 
The  first  Meeting  between  the  Trustees  and  Blake,  took 
place  in  May  or  June  of  that  year.  Some  conversation 
then  took  place  respecting  the  proposed  Marriage,  but' 

{k)  1  P.  W.  284. 

H  H  2 


Le  Jeuke 

V, 
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1834.  nothing  definite  was  arranged.    There  having  been  a 

Proposal  made  that  500  /.  should  be  advanced  to  the 
Uncle  of  the  intended  Husband,  and  that  the  young 

BiTDD  ^^y  should  reside .  in  his   House  and  be  taught  the 

business  of  Stay-making,  Budd,  on  the  Slst  of  August 
1831,  wrote  this  Letter  to  her :  [His  Honor  here  read 
the  Letter].  By  the  words :  "  On  the  icieeipt  of  your 
Letter,  any  Arrangement  you  wish  shall  be  immediatdy 
entered  into,"  he,  of  course,  meant :  ^  On  the  receipt 
of  your  Answer  in  the  affirmative."  It  struck  me  that 
it  might  be  questionable  whether,  on  this  Letter  alone, 
there  would  not  be  strong  .ground  for  saying  that  there 
was  a  Consent  in  writing,  if  she  wrote  such  an  Answer 
as  he  suggested.  On  the  2d  of  September,*  Miss  Gill- 
bank  wrote  an  Answer  to  JBucUTs  Letter ;  and  no  one 
can  deny  that  it  was  such  an  Answer  as  he  must  have 
anticipated.  But  the  matter  did  not  rest  here ;  for,  on 
the  22d  of  September,  a  Meeting  took  place  between 
Budd  and  Blake:  and,  whatever  took  place  at  that 
meeting,  whether  Budd  more  or  less  distinctly  under- 
stood what  Blake  said  to  him,  on  the  26th  of  Sep- 
tember, Budd  wrote  this  Letter  to  the  young  Lady : 
[His  Honor  here  read  the  Letter].  It  is  quite  plain,  on 
the  face  of  this  Letter,  that  Budd  supposed  that  some 
more  formal  Consent  must  be  given  by  him  and  Clayton 
to  the  Marriage ;  but,  at  the  same  time,  no  other  construe* 
tion  can  be  put  upon  it  than  that  it  was  a  Writing  signed 
by  Budd  and  consenting  to  the  Marriage.  Nothing  in  it 
holds  out  that  his  Consent  was  to  depend  upon  the 
making  of  the  Settlement  in  one  way  or  another;  but  it 
was  a  complete  unequivocal  Consent.  He  tells  Miss 
GiUbank  that  Mr.  BlcJce  had  received  every  necessary 
Instruction  to  prepare  the  Marriage  Deed,  and  that  every 
thing  was  then  going  on  that  could  be  done  till  her 
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Presence  should  be  required  to  make  it  complete.  Miss 
GUtbank  wrote  an  Answer  to  this  Letter,  in  which  she 
alluded  to  the  Advice  which  Budd  and  Clayton  had 
given  her.  The  Advice  which  they  had  given  her,  was 
not  as  to  the  Form  of  the  Settlement,  but  as  to  her 
living  in  the  House  of  Joseph  Le  Jeane.  Nothing  had 
passed,  between  Budd  and  her,  to  which  this  Letter  of 
hers  could  refer,  except  the  Advice  which  he  had  com- 
municated to  her^  in  his  Letter  of  the  26th  of  Sep- 
tember, as  to  the  Proposal  of  living  in  the  House  of 
Mr.  Joseph  Le  Jewne. 


1834. 

Lb  Jeune 

o. 

Budd. 


My  opinion  is  that,  on  the  26th  of  September,  Budd 
had  given  an  unconditional  Consent,  which  he  could 
not  afterwards  withdraw. 

The  Arrangements  that  were  to  be  made  respecting 
the  young  Lady's  Place  of  Residence  and  the  disposal 
of  the  500  Z.,  were  considered  as  formal  merely*  and  not 
as  Conditions.  It  is  not  necessary,  therefore,  to  enter 
into  the  Cases,  but  only  to  say  that,  when  an  absolute 
Consent  has  been  once  given,  the  Party  is  not  at  liberty 
to  retract  it. 


At  the  Meeting  between  Blake  and  Budd  on  the  29th 
of  October,  there  was  a  Declaration,  on  Bud£%  part, 
that  he  did  not  desire  to  see  the  Draft  of  the  Settlement, 
and  Blake,  therefore,  had  no  other  course  to  pursue  but 
to  complete  the  Settlement  according  to  the  original 
Instructions:  and  it  does  not  appear  that  the  Settle* 
ment  actually  made,  was  at  variance  with  that  originally 
proposed,  except  that  Budd^n  Name  was  not  found  in  it. 
The  Letter  of  the  31st  of  August  was  not  written  by  a 
a  Professional  Person,  and  did  not  accurately  point  out 
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t834,  any  particular  Terms  of  Settlement.    AU  that  it  said 

was  that  Mr.  Le  Jeune  was  to  have  a  Porticm  of  600  JL 
out  of  the  Principal  of  the  Money,  and  that  the  Re- 

Buoo.         mainder  was  to  be  invested,  in  the  Names  of  two  Trus- 
tees, for  Miss  Oillbank's  sole  use  and  benefit,  the  In- 
terest of  which  was  to  be  paid  to  her  only.    All  that 
was  meant  was  that  a  Settlement  should  be  made, 
giving  Miss  CHUbank  an  Interest  for  her  Life.    After  the 
Interview  of  the  29th  of  October,  Miss  GiUbank  wrote 
to  Budd  the  Letter  of  the  6th  of  November,  to  which, 
as  I  understand,  Budd  never  sent  any  Answer,  though 
it  did  not  hint  at  any  objection  to  the  Settlement,  except 
with  respect  to  the  600  L    If  Budd  had  objected  to 
the  Terms  of  the  Settlement  generally,  he  should  have 
answered  that  Letter,  and  said  that  he  thought  the  Set- 
tlement wrong.    Then,  on  the  12th  of  November,  Mr. 
Le  Jeune  wrote  a  Letter  to  Buddfm  which  he  said  that 
so  much  of  the  600  /.  as  should  not  be  required  for  Outfit, 
should  be  invested  in  the  Funds,  and  that  the  Residue 
of  Miss  GiUbafik^B  Fortune  should  be  settled  on  herself 
and  Family  in  the  way  agreed  upon.    To  this  Letter 
also  no  Answer  was  returned.  The  Marriage  took  effect 
on  the  28th  of  November,  and,  after  the  Marriage,  Appli- 
cation was  made  to  Budd  to  transfer  the  Fund ;  and  the 
question  is  whether  he  was  justified,  in  point  of  Law,  in 
refusing  to  make  the  Transfer.    Budd!%  objection  is  put 
upon  this ;  not  that  the  Settlement  was  wrong;  but  that 
he  had  not  given  his  Consent.    I  do  not  think  that  there 
is  anything,  in  the  Settlement,  so  wrong  as  that  a  Trus- 
tee could  reasonably  object  to  transfer  the  Fund. 

I  am  of  opinion  that  the  whole  Defence  as  to  Budd^ 
utterly  fails,  and  that  his  Conduct  has  made  this  $uit 
necessary.    If  the  GiUbanks  had  not  written  their  Letter 
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to  Badd,  tbey  must  have  been  made  Parties  in  respect  of  1834. 

their  Interest   Tlie  Plaintiffs  must  pay  their  Costs,  and  '        ''       ^ 

also  the  Costs  of  the  Infent;  and  those  Costs  and  their  ^*  ^^^^^ 
own  mast  be  paid  to  them  by  Budd.  Buud, 


MYTTON  V.  BOODLE.  1834: 

30th  January. 

1  HE  Sum  of  6,500  If  (of  which  1,500/.  belonged  to  j^^ 

Moses  Corbet   and  the  Residue  was   subject  to   the     Construction. 

Trusts  of  his  Marriage  Settlement),  was  secured  by  a  

Mortgage  of  the  Estates  of  J.  Mytton,  deceased,  for  queathed 

a  Term  of  Years  which  had  become  vested  in  Moses  5,000  /.,  to  ^., 

Corbet.    The  Plaintiff  was  the  Eldest  Son  and  Heir  of  i^^^^e'^^tained 
^   _^  31,  but  if  he 

J.  Mytton.  should  not  at- 

tain that  age, 
Moses  Corbet,  by  his  Will  dated  the  7th  of  March  or  die  without 
1803,  bequeathed  1,600  /.,  therein  mentioned  to  be  re-  -^^^  tJtitn  over, 
maining  due  to  him  by  J.  Mytton,  then  lately  deceased,  Held  that  the 
and  secured  upon  all  or  some  Parts  of  his  Estates,  to  abw?utely ^i^^' 
the  Plaintiff,  the  Son  of  the  said  John  Mytton;  but,  if  >|.  on  his  attain- 
the  Plaintiff  should  die  before  he  attained  the  age  of  ing  3^* 
21   years,  then  the  Testator  bequeathed  the  1,600/. 
to  certain  odier  Persons  in  his  Will  mentioned :  And 
the  Testator,  after  stating  that,  if  he  should  survive 
his  Wife,  he  should,  under  the  Trusts  of  his  Marriage 
Settlement,  become  entitled  to  the    Sum  of  6,000  2. 
remaining  due  and  secured  upon  all  or  some  Parts  of  the 
Estates  of  J.  Mytton,  deceased,  did,  in  case  the  6,000  L 
should,  at  any  time,  come  to  or  vest  in  him  or  in  any 
Person  or  Persons  in  Trust  for  him,  bequeath  the  same 
to  the  Plaintiff,  if  he  should  attain  the  age  of  21  years, 
but,  if  he  should  not  attain  that  age,  or  die  without  leaving 
Issue  Male  of  his  Body  living  at  his  Death  or  bom  alive 
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afterwards,  then  the  Testator  bequeathed  the  6,000/. 
to  certain  other  Persons  in  his  Will  mentioned.  The 
Testator,  by  a  Codicil,  after  reciting  that,  by  the  Death 
of  his  Wife,  he  had  become  entitled  to  the  6,000  L,  be- 
queathed the  same  to  the  Plaintiff,  if  he  attained  the 
age  of  21  years,  but,  if  he  should  not  attain  that  age, 
or  die  without  leaving  Issue  Male  of  his  Bpdy  livii^  at 
the  time  of  his  Death  or  bom  alive  aflierwards,  then  the 
Testator  bequeathed  2,000  /.  of  the  6,000  /.  to  the  De- 
fendant Rebecca  Mytton  (the  only  Sister  of  the  Plain- 
tiff's Father),  her  Heirs,  Executors,  or  Assigns,  if  she 
was  alive  at  the  time  of  his,  the  Testator's,  Death ;  but, 
if  she  was  dead,  then  he  bequeathed  the  2,000  /.  and  the 
remaining  3,000  L  of  the  5,000  /.  to  John  Corbet^  since 
deceased,  in  Trust  for  his  Children  by  his  Wife,  Ann, 
Corbet^  as  should  be  alive  at  the  time  of  his  Death 
(except  the  Eldest  Son  who  would  be  amply  provided 
for  otherwise) :  and  the  Testator  bequeathed  the  1,600 1, 
also  remaining  due  to  him  by  John  Mytton  and  equally 
secured  upon  all  or  some  Parts  of  his  Estates,  to  the 
Plaintiff;  but,  if  the  Plaintiff  should  die  before  he  at- 
tained the  age  of  21  years,  then  the  Testator  bequeathed 
the  last-mentioned  Sum  to  certain  other  Persons  therein 
mentioned. 


The  Testator  died  on  the  28th  of  August  1809. 


The  Bill  was  filed  in  1833,  against  the  PersonalRepre- 
sentatives  of  the  Testator,  and  against  Rebecca  Mytton^ 
and  the  younger  Children  of  John  Corbet,  stating  that  the 
Plaintiff  had  attained  21  and  had  Issue  Male,  and  that, 
in  consequence,  he  was  entitled,  under  the  Will  and 
Codicil,  to  the  6,500  /.  absolutely,  and  to  have  the 
Mortgage  Term  assigned  according  to  his  Directions : 
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thaty  being  seized  in  Fee  of  the  Mortgaged  Premises, 
he  had  agreed  to  sell  the  same,  and  was  dedrous  of 
having  the  Term  assigned  in  Trust  for  the  Purchaser 
and  to  attend  the  Inheritance:  that  the  Defendants 
Rebecca  Mytton  and  the  Children  of  John  Corbet,  pre- 
tended that  the  Plaintiff  was  entitled  to  a  Life  Interest 
only  in  the  6,000/.,  and  that,  if  he  should  die  without 
leaving  Issue  Male  of  his  Body,  the  Bequest  over  to 
them  would  take  effect ;  but  the  Plaintiff  charged  that, 
by  having  attained  21,  he  had  become  absolutely  enti- 
tled to  the  whole  of  the  6,500/.,  and  that,  for  the  same 
reason,  the  Bequest  over  had  become  incapable  of  taking 
effect  The  Bill  prayed  for  a  Declaration  that  the 
Plaintiff  was  absolutely  entitled  to  the  6,500/.,  and  that 
the  Representatives  of  the  Testator  might  be  ordered  to 
assign  the  Term  as  he  should  direct. 


1834-^ 


MVTTOH 
BOODJLZ^ 


The  Cause  now  came  on  to  be  heard  as  a  Short 
Cause. 

Sir  E.  Sugden  and  Mr.  Beales,  for  the  Plaintiff,  cited 
Beachcroft  v.  Broome  (a)  and  Cuthbert  v.  Purrier{b) ; 
and  said  that  the  5,000/.  was  not  to  go  over  either  in 
the  event  "of  the  Plaintiff  attaining  21,  or  in  the  event 
of  his  dying  under  that  age,  if  he  left  Issue  Male ;  and 
that  his  Issue  would  take  the  Estate  out  of  which  the 
Term  was  created. 

Mr.  Knight  and  Mr.  Stuart  for  the  Defendants,  the 
Legatees  over,  said  that  there  was  no  Gift  of  the  5,000/. 
to  the  Plaintiff,  except  on  his  attaining  21,  and  that  he 


(a)  4  T.  R.  441. 


(b)  Jac.415. 
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then  took  a  Tested  Interest,  subject  to  be  divested  oa 
his  dying  without  leaving  Male  Issue  (c). 

Mr.  Dixon,  for  the  Testator's  Representatives. 

The  Vice-Chancellor: 

According  to  the  Construction  contended  for  by  the 
Defendants'  Counsel,  there  would  have  been  an  Intes- 
tacy if  the  Plamtiff  had  died  under  21  and  had  left  Issue 
Male. 

I  am  of  opinion  that  the  Testator  did  not  intend  the 
Legatees  over  to  take,  if  the  Plaintiff  died  under  21 
leaving  Issue  Male;  but  that  his  clear  intention  was  that, 
if  the  Plaintiff  attained  21,  he  should  have  the  6,000  2.,. 
and,  if  he  died  under  21  leaving  Issue  Male,  that  he 
should  also  have  the  Legacy. 

Declare  the  Plaintiff  to  be  absolutely  enti* 
tied  to  the  whole  6,600/. 

(c)  See  lAfon  v.  MUcheU,  1  Madd.  467. 


1834  • 
4th  February. 
* M        > 

New  Orders, 
Construction. 


THE  ATTORNEY-GENERAL  r.  SHORE. 

Motion  that  the  Reference  directed  by  the  Decree 
to  the  Master  in  Rotation,  might  be  declared  null  and 
void,  and  that  the  Reference  might  be  made  to  the  Mas^ 
ter  to  whom  the  previous  References  in  the  Cause  had 
been  made  (a). 


Where  a  Decree 
in  a  Cause  in 
which  previous 
References 
have  been  made, 
directs  a  Re- 
ference to  the  Master  in  rotation^  the  Decree  will  be  carried  to  the  Master 
to  whom  the  previous  References  were  made. 


(a)  See  15th,  16th  &  17th  Orders  of  1833. 


CASES    IN    CHANCERY. 
Mr.  Rolfe  and  Mr.  Booth  in  tfupport  of  the  Motion. 

Sir  E.  Sugden,  Mr.  Knight  and  Mr.  C.  RomiUy, 
contrJL 

The  Vice-Chancellob  : 

I  am  of  opinion  that  the  Language  of  the  Decree  is 
right.  It  is  clear,  from  the  Language  of  the  17th 
Order,  that  the  Master  in  Rotation  is  the  Master  to 
whom  the  previous  References  in  the  Cause  were  made. 
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BURNELL  V.  THE  DUKE  OF  WELLINGTON. 


1834: 
5th  February. 


Motion,  before  Decree,  by  the  JExecutor  of  the  late        Practice. 
Duke  of  Sutherland,  one  of  the  Defendants,  who  died        Revivor. 

in  July  1833,  that  the  Plaintiff  might,  within  a  Month  Motion  before 

after  the  date  of  the  Order  to  be  made  on  the  Motion,  Decree,  by  the 

revive  the   Suit  against  the  Executor,  or,  in  default  ^^^^^%^ 

thereof,  that  the  Suit  might  be  dismissed  as  against  the  fendant*  that 
late  Duke. 

Sir  JE.  Sugden  and  Mr.  L.  Loumdes,  for  the  Motion. 
The  Plaintiff  did  not  appear. 


the  PlaintifiT 
might  revive 
the  Suit  against 
him,  or  that  the 
Bill  might  be 
dismissed,  as 
against  the  De- 
ceased, granted. 


The  Vice^ChanceUor  made  the  Order. 
(^StM..^^  ^.^6^  /S^^o^^.  //-^  -^^^^^  >^^^^  -.^c^^  9^ 


^ 
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14th  February. 

Mortgagor  and 

Mortgagee. 

Account, 

Rests. 

A.  conveyed 
his  Estates  to 
B.y  in  Trust  to 
sell  and  pay  off 


LATTER  V.  DASHWOOD. 

xSY  Indentures  of  the  18th  and  10th  of  December 
1798^  certain  Freehold  and  Leasehold  Estates  were 
conveyed  and  assigned,  by  the  Plaintiff,  to  the  Defend- 
ant, Dashwood,  in  Trust  to  sell,  and,  out  of  the  Money 
arising  therefrom,  in  the  first  place  to  pay  off  1,600  L 
and  Interest  secured  by  a  Mortgage  of  the  Estates  to 


a  Mortgage  and  one  Hunt,  next   to   re-purchase  an  Annuity   of  50  /., 


other  Incum- 
brances on  the 
Estates,  and  to 
retain  a  Debt 
due  to  B.,  and, 
until  the  Sale, 
to  applj  the 
Rents  m  keep- 
ing down  the 
Interest  on  the 
Charges^  and 


secured  upon  the  Estates  to  Mary  Pike,  and  then  to 
retain  700  /.  and  Interest  due  to  himself,  and,  to  pay 
the  residue  of  the  Monies  to  the  Plaintiff:  and  it  was 
provided  that,  until  the  Sale,  the  Rents  of  the  Estates 
should  be  appUed  in  payment  of  the  Interest  of  the 
1,600  /.,  and  in  payment  of  the  Annuity  and  the  In- 
terest of  the  700  /. ;  and  that,  in  case  there  should  be 
any  Surplus,  the  same  should  be  paid  to  the  Plaintiff, 
^us^to^^!^"'"  In  June  1801,  Dashwood  paid  off  the  Principal  and 
~^  Interest  due  to  Hunt,  and  took  a  Transfer  of  the  Mort- 

gage.   Shortly  afterwards  he  entered  into  possession  of 
the  Estates,  but  never  sold  the  same. 


B.  took  a 
transfer  of  the 
mortgage,  and 
entered  into 
and  remained 
in  possession  for 
24.  Years,  but 
did  not  sell  the 
Estates.    For 

Years  the  ^nts  P^*^  ^®^*''  ®^^^'^  ^®  considered  as  charged  upon  the 
were  less  than      Estates. 
the  Interest ; 

Ae'^S^?'  In  1820  the  Bill  was  filed,  charging  that  the  Rents 
it.  ^.  filed  a  Bill  received  by  Dashwood,  who  still  remained  in  possession 
for  an  Account 

of  the  Rents  received  by  B.,  with  yearly  Rests,  and  for  a  Re-convey- 
ance of  the  Estates.     But  the  Court  refused  to  direct  the  Rests. 


On  the  4th  of  February  1816,  Mrs.  Pike  agreed, 
with  the  Plaintiff,  to  accept  of  a  sum  of  808  /.,  in  lieu 
of  her  Annuity,  and  that  that  Sum,  with  Interest  at  6  Z. 


/^r 


Srr^^  SJfc^.  S^J!/^^^. 
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of  the  EBtateSy  were  sufficient^  not  only  to  keep  down 
the  Interettty  but  to  discharge  the  Principal  of  the  Suras 
charged  thereon,  and  praying  that  an  Account  might  be 
taken  of  such  Rents,  toith  Annual  Rests,  and  that  the 
Estates  might  be  re-conveyed  to  the  Plaintiff. 

The  Decree,  which  was  pronounced  in  1828,  directed 
an  Account  to  be  taken  of  the  Principal  and  Interest  due 
in  respect  of  the  Incumbrances,  and  of  the  Rents  re- 
ceived or  which,  without  wilful  Neglect  or  Default^ 
might  have  been  received  by  Dashwood. 

It  appeared  that,  for  the  first  10  Years  after  Dashwood 
entered  into  possession  of  the  Estates,  his  Payments 
exceeded  his  Receipts,  and  that,  in  every  subsequent 
Year,  his  Receipts  exceeded  his  Payments,  but  not  to 
an  amount  sufficient  to  discharge  the  Principal  due 
to  him. 

On  the  Cause  coming  on  for  further  Directions, 

Mr.  Knight  and  Mr.  SAarpe,  for  the  Plaintiff,  insisted 
that  Rests  ought  to  be  made  in  taking  the  Accounts  of 
the  Rents  received  by  Dashtvoad. 

Sir  E.  Sugden  and  Mr.  Teed,  for  Dashwood,  said  that 
he  did  not  take  possession  of  the  Estates  as  Mortgagee, 
but  under  the  Trusts  of  the  Release  of  1708 ;  and  that 
the  Court  could  not  allow  him  Interest  on  the  Balances 
iu  his  favour ;  and,  therefore,  that  Rests  ought  not  to 
be  made  in  taking  the  Account 

The  Vice-Chancellob,  after  stating  the  Trusts 
of  the  Release  of  1708,  said  : 

In  1801  Dashwood  took  a  Transfer  of  the  first  Jlort- 
gage  and  entered  into  possession  of  the  Estates  under 


1834. 
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1834.  the  Provisions  of  the  Release  of  1798,  and  he  remained 

in  possession  for  24  Years.    The  Bill  asks,  in  terms, 
that  the  Account  of  the  Rents  received  by  him  may  be 


Latter 


V 


Dashwood.     taken  with  Annual  Rests. 

It  was  to  be  inferred,  from  the  Language  of  the  Re- 
lease, that  the  Rents  were  more  than  sufficient  to  keep 
down  the  Interest  on  the  Incumbrances.  But  it  appears 
that,  for  the  first  10  Years,  they  were  not  equal  to  the 
Interest,  although  there  was  no  Default  or  Misapplica- 
tion on  the  part  of  the  Defendant.  Afterwards,  how- 
ever, there  was  a  Surplus. 

In  Davis  v.  May  (a).  Sir  JV,  Grant,  Master  of  the 
Rolls,  after  much  Consideration  and  referring  to  Prece- 
dents, says :  ^'  The  Direction  to  take  the  Account  with 
Rests,  is  not  of  course.  From  Precedents  of  Decrees 
that  I  have  seen,  I  collect  that  the  usual  course  is  not 
to  give  that  Direction.  There  is  no  instance  of  a  Decree 
in  the  Form  now  prayed,  with  Rests  from  a  particular 
period  of  the  Account  when  the  Arrear  of  Interest  was 
discharged.  Here  the  Special  Circumstances  are  against 
such  a  Direction ;  which,  it  is  admitted,  would  be  im- 
proper from  the  beginning  of  the  Account,  while  there 
was  an  Arrear  of  Interest" 

It  appears  to  me,  therefore,  that  I  cannot  authorize 
the  Account  to  be  taken  with  Rests,  in  this  Case. 

(fl)  igVes-aSa, 
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MORTARA  V.  HALL. 

1834: 
This  was  a  Suit  for  the  Administration  of  the  Estate    MthFebniaiy. 
of  James  Alexander  Nisbett,  who  attained  21  in  June  Infant. 

1831  and  died  in  the  same  year.  Necessaries. 

Where  an  In- 
The  Deceased  was  entitled,  under  his  Father^s  Will,  fant  has  an  Al- 
to Property  producing  an  Income  of  2,600/.,  out  of  lowance  made 
u-  k         All  %  ,.^^7  J  \    u-       to  him,  by  his 

which  an  Allowance  of  600 1,  a  year  was  made  to  him.  Guardians,  for 

for  his  Maintenance  and  Support  during  his  Minority,  his  support,  a 
In  1828  his  Guardians  purchased  for  him  a  Gommis-  ^^e^^l^  to 
sion  in  the  Life  Guards,  the  Pay  of  which  amounted  be  paid  for  Ar- 

to  14«Z.  per  annum:  and  they  allowed  him  800  Z.  for  ticlw  supplied 
r\  ui^  to  the  Infant, 

^«*°*-  on  credit,  un. 

less  he  can 
Two  Hosiers,  Ludlam  and  Hilts,  claimed,  under  the  make  out  that, 
Decree,  to  be  Greditors  of  the  Deceased  for  the  Amount  J^e^hffJim?^  ^ 
of  their  Bills  for  Shirts,  Gloves,  Stocks,  Handkerchiefs  Circumstances 
and  other  Articles  with  which  they  had  profusely  sup-  f"?.^!*^^®.** 
plied  the  Deceased,  between  November  1828  and  June  bound  to  in- 
1829  *.    The  Master  allowed  about  half  the  Amount  of  quire  into),  the 
each  Bill.  The  Deceased's  Widow  then  presented  a  Peti-  ^Slriw? 
tion  contending  that  the  Master  ought  to  have  disallowed 
the  whole  Amount  of  the  Bills,  and  pray mg  that  it  might 
be  referred  back  to  the  Master  to  review  his  Report 

Sir  E.  Sugden  and  Mv.fVakefield  for  the  Petitioner  : 

It  lies  on  the  Tradesman  who  supplies  an  Infant  with 
Goods,  to  show  that  they  are  Necessaries.  The  Articles 
which  these  Tradesmen  supplied,  were  not  Necessaries. 
They  had  nothing  to  do  with  the  Infant's  Outfit  asanOffi- 

*  Two  hundred  and  nine  pairs  of  Gloves,  besides  Ladies' 
Gloves,  were  charged  for  in  Hilis'  Bill. 
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cer.  A  Tradesman  cannot  recover  even  for  Necessaries^  if 
another  Tradesman  has  supplied  the  Infant  with  the 
same  Articles,  although  he  may  be  ignorant  of  that  fact. 
Here  the  Articles  charged  for  were  furnished  by  the 
two  Tradesmen  concurrently.  Ford  v.  Fothergill  {a), 
Bainbridge  v.  Pichering  (b),  Maddox  v.  Miller  (c).  Cook 
y.  Deaion  (d),  Berolles  v.  Ramsay  {e). 


Mr.  Knight  and  Mr.  K.  Parker^  for  Ludlam,  said 
that  this  Case  was  different  from  any  that  had  been  de- 
cided.* that  it  was  not  the  Case  of  an  Infant  living  in 
his  Father's  House ;  but  of  a  Young  Man  placed  out  in 
the  World,  holding  a  Commission  in  the  Army,  and 
who  was  left  by  his  Trustees  and  Guardians  in  the  situa- 
tion of  a  Man  having  the  spending  of  his  own  Income. 

Mr.  Stinton  for  Hilb. 


The  Vice-Chancellor  : 

I  take  it  to  be  the  Law,  that  it  is  the  duty  of  those 
who  trust  Infants  for  Goods  supplied  to  them,  to  make 
themselves  acquainted  with  their  Circumstances,  in 
order  that  they  may  determine  whether  the  Articles 
supplied  really  are  Necessaries  or  not.  In  this  Case, 
the  Trustees,  in  1827,  had  allowed  the  Infant  600/. 
a  year,  and,  in  1828,  they  purchased  for  him  a  Com- 
mission in  the  Life  Guards,  and  furnished  him  with 
800/.  for  Outfit.  The  Question  then  is  whether  a 
Tradesman  would  be  at  liberty  to  furnish  an  Infant  with 
Necessaries  on  Credit,  when  he  might  have  known,  if 


(a)  1  Peake's  N.  P.  C.  301 . 
S.C.  Esp.  N.  P.C.  211. 

(b)  2  Judge  Black.  1325* 


(c)  1  M.  &  S.  738. 

{d)  3  Carr.&  Payne,  114. 

((?)  Holt's  Rep.  77. 
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he  had  made  Inquiryi  that  the  In&nt  was  supplied  with 
an  Income  for  his  own  Support.  I  cannot  think  that  a 
Tradesman  would  be  at  liberty  to  supply  an  In&nt  so 
circumgtancedy  on  Credit 

With  respect  to  HilU*s  Bill,  it  is  nothing  but  sheer 
extravagance  and  folly.  It  appears  that,  between  De- 
cember 1828  and  June  1829^  he  supplied  this  Young 
Man  with  209  Pairs  of  Gloves,  besides  Ladies'  Gloves, 
and  with  many  other  Articles  which  it  is  impossible  that 
a  Life  Ghiardsman  could  want  And  my  opinion  is  that 
no  Jury  would  be  justified  in  giving  him  one  farthing  for 
that  Bill. 

With  respect  to  Ludlamj  he  states,  in  his  Affidavit, 
that  he  observed  to  Nisbett,  that  he  could  not  supply 
him  with  the  Articles  he  wanted,  on  Credit,  by  reason  of 
his  Minority ;  and  that  Nisbett  replied  that  he  was  going 
into  the  Life  Guards  and  required  the  Articles  for  his 
Outfit,  and  that  he  would  pay  for  them  out  of  the  Mo- 
ney which  was  to  be  allowed  him  for  that  Purpose. 
When  that  Answer  was  given  to  Ludlam^  it  was  his  duty 
to  make  further  Inquiry,  and  he  then  would  have  learnt 
what  Sums  were  allowed  to  this  Young  Man  for  his 
Support  and  also  for  his  Outfit ;  and,  on  those  Facts 
being  stated  to  him,  he  would  not  have  been  at  liberty 
to  supply  this  Young  Man  with  all  these  Articles  as 
Necessaries. 


1834. 


MORTARA 
V. 

Hall. 


The  Law  with  respect  to  Infants,  was  made  for  their 
Protection ;  and  I  am  of  opinion  that  a  Tradesman  who 
sues  for  Payment  of  a  Bill  for  Articles  supplied  to  an 
Infimt,  is  bound  to  make  out  that,  having  regard  ^ 

V0L.VL  II 
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MORTARA 

V. 


Necessaries. 


Hall  ^"  what  I  now  see  with  regard  to  these  Bills,  I  am 

of  opinion  that  they  ought  not  to  be  allowed. 


.SthFe^ruary.  LOWNDES  r.  DAVIES. 

-»  * 

VUadin^.        Thomas   JAMES   SELBY  devised    his    Real 
Cross 'BlU.      Estates  in  Buckinghamshire,  to  his  Heir-at-Law,  for  the 

*       finding  out  of  whom  he  directed  Advertisements  to  be 

A.  being  in  published  immediately  after  his  Death  ;  but,  if  no  Heir 

an  Estate  under  should  be  found,  he  devised  the  Estates  to  William 

a  Decree  in         Lowndes y  subject  to  his  Debts,  Legacies,  See. 

1783,  £^.  filed  a 

Bill  against  him       — ,       -,  ...  ,  ,       /.  ^  t 

to  recover  the         The  Testator  died  on  the  7th  of  December  1772. 

Estate,  and  ^  After  his  death  Advertisements  were  pubUshed  pursuant 

ofRight  for  ^e  *^  the  direction  in  his  Will,  and  several  Persons  claimed 

same  purpose ;  to  be  his  Heirs.     On  the  2Bth  of  October  1773,  William 

C   ^^R'\i^  *  Lowndes  filed  his  Bill  against  those  Claimants,  praying 

against  B.f  that  the   Will  might  be  established,  and  that   Issues 

seeking  for  a  might  be  directed,  between  himself  and  the  Claimants, 

Matters  relating  *^  ^T  who  was  the  Testator's  Heir,  and,  if  it  should  be 

to  fi.'s  Pedigree,  found  that  the  Testator  left  no  Heir,  then  that  he  might 

and  praying         ^^  declared  entitled  to  the  Estates.     The    Cause  was 
that  B.  might 
elect  whether 

he  would  proceed  at  Law  or  in  Equity,  and  that,  if  he  elected  the 
former,  that  he  might  be  perpetually  restrained  from  proceeding  at 
l^w  to  recover  the  Estate.  B.  demurred,  because  the  BiU  sought  a 
Discovery  of  Matters  constituting  his  Case  at  Law,  and  because  the 
Order  for  putting  him  to  his  Election  ought  to  be  obtained  on  Mo- 
tion, and  not  at  the  Hearing.    Demurrer  over-ruled. 


^^?^^^^  ^yL^t>^^  ^/if.....,^  /y^^.  ^^^^ 
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heard  on  the  23d  of  April  1779,  when  it  was  ordered 
that  the  Claimants  should  be  at  liberty  to  bring  an 
Ejectment  to  recover  Possession  of  the  Premises.  The 
Action  was  tried  on  the  82d  of  April  1780,  when  a 
Verdict  was  found  for  TT.  Lowndes,  the  Defendant  in  the 
Action.  On  the  hearing  of  the  Cause  for  further  Di- 
rections, on  the  28th  of  March  1783,  the  Will  was 
established  and  the  Trusts  were  ordered  to  be  performed, 
and  it  was  declared  that  the  Estates  were  to  be  con- 
sidered as  belonging  to  fV.  Lowndes,  and  that  he  should 
be  let  into  Possession  thereof,  and  that  the  Title-Deeds 
should  be  delivered  to  him. 


1834- 
^ -• 

Lowndes 

V. 

Davie<. 


Lowndes,  accordingly,  entered  into  Possession  of  the 
Estates  and  remained  in  Possession  till  his  death.  In 
Trinity  Term  1784,  he  levied  a  Fine  sur  conuzance  de 
droit  come  ceo  8ic.  of  the  Estates,  with  Proclamations 
the  last  of  which  was  made  prior  to  June  1785,  and 
thereby,  the  Bill  alleged,  he  became  seized,  in  his  De- 
mesne as  of  Fee,  of  the  Estates.  William  Lowndes 
died  on  the  3d  of  May  1813,  leaving  William  SeWy 
Lowndes  his  eldest  Son  and  Heir,  who,  thereupon,  entered 
into  and  had  ever  since  continued  in  Possession  of  the 
Estates. 


On  the  6th  of  December  1882,  T.  Davies  and  EUza- 
beth  his  Wife,  in  her  right,  issued  a  Writ  of  Right 
against  W.  S.  Lowndes,  to  try  their  Right  to  the  Es- 
tates, and,  on  the  same  day,  they  filed  a  Bill  against 
him,  stating  the  Will,  the  Proceedings  in  the  former 
Suit,  that  neither  they  nor  any  Ancestor  through  whom 
Elizabeth  Davies  claimed,  were  Parties  to  that  Suit, 
and  that  they  had  lately  discovered,  upon  Investigation 
of  Elizabeth  Davies'n  Pedigree,  that  she  was  the  Tes- 

ii2 
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Datibs. 


tator's  Heir :  and  the  Bill  prayed  that  it  might  be  de* 
Glared  that  E.  Davies,  as  such  Heir,  i«  as  entitled  to  the 
Estatea,  and  that  fV.  S.  Lowndes  might  deliver  up  Pos- 
session thereof  to  her^  and  account  to  her  for  the  Rents  ; 
or  that  an  Issue  might  be  directed  to  try  whether  she 
was  the  Testator's  Heir,  or  that,  notwithstanding  the 
Decree  in  the  former  Suit,  she  might  be  at  liberty  ta 
proceed,  at  Law,  to  recover  Possession  of  the  Eatates. 


The  Count  delivered  by  Dames  and  Wife  in  the 
Writ  of  Right,  alleged  that  Erasmus  Uoyd  was  the 
Testator's  Heir  at  his  death.  It  then  traced  Erasmns 
lAoyd's  Pedigree,  and  averred  that,  on  his  death,  the 
Right  to  the  Estates  descended  to  John  Lloyd  his  Son 
and  Heir,  from  whom  it  descended  to  Catherine^  Frances 
and  Mary,  his  three  Daughters  and  Co-heirs,  and,  from 
them»  to  Elizabeth  Davies,  who  was  the  Daughter  of 
Catherine, 


The  Bill  in  this  Cause,  which  waa  filed  on  the  10th  of 
June  1833  by  William  Selby  Lowndes  against  Daxnes 
and  Wife,  after  stating  as  above,  alledged  that,  if  the 
Allegations  in  the  Count  were  true.  Dames  and  Wife 
had  no  Right  to  the  Estates,  inasmuch  as  it  was  too  late 
for  them  to  claim  any  Interest  under  the  Will,  as  they 
were  barred  by  Length  of  Time  and  by  the  Fine  and 
Nonclaim.  The  Bill  then  contained  Charges  as  to 
ETosmus  Lloyd  and  his  deceased  Descendants  having 
been  within  the  Realm  and  under  no  Disability,  and 
as  to  the  Periods  of  their  Deaths,  in  order  to  show 
that  they  were  not  exempted  from  the  operation  of  the 
Statute  of  Limitations  or  of  the  Fine  and  Nonclaim ; 
and,  for  the  same  purpose,  it  required  the  Defendants  to 
set  forth  the  Times  of  the  Births  and  Deaths^  and  the 
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Places  of  Residence  of  Ercumus  Lhyd  and  his  deceased 
Descendants,  and  other  Particulars  relating  to  them, 
and  when  Elizabeth  Davies  was  bom,  and  when  she 
and  her  Husband  were  married,  and  where  they  had, 
from  time  to  time,  resided;  and  also  to  set  forth  a 
Schedule  of  all  Deeds,  Pedigrees  and  other  Documents 
in  their  Possession  relating  to  the  Matters  aforesaid : 
and  it  prayed  that  the  Defendants  might  be  ordered  to 
elect  whether  they  would  proceed  in  their  Suit  in  Equity 
or  at  Law,  and,  if  they  should  elect  to  do  the  former, 
or,  if  the  Court  should  be  of  opinion  that  the  Merits  of 
the  Case  required  it,  that  they  might  be  perpetually  re- 
strained from  proceeding  in  their  Action  at  Law  and 
from,  in  any  manner,  disturbing  the  Plaintiff  in  the 
Possession  of  the  Estates. 


1834. 


LowMnEs 
Davies. 


The  Defendants  answered  those  parts  of  the  Bill 
which  preceded  the  Allegation  as  to  the  Delivery  of  the 
Count  in  the  Writ  of  Right ;  but  they  demurred  to  the 
Discovery  sought  by  the  rest  of  t^e  Bill,  and  also  to  so 
much  of  the  Bill  as  sought  that  they  might  be  ordered 
to  elect  whether  they  would  proceed  at  Law  or  in  Equity, 
and  to  all  the  Relief  consequent  upon  such  Etection,  the 
Plaintiff,  on  his  own  showing,  not  being  entitled  to 
such  Order  or  Relief. 


Mr.  PepySf  Mr.  Serjeant  Stephen  and  Mr.  Spence,  in 
support  of  the  Demurrer,  said  that  the  Answer  gave  all 
the  Discovery  that  was  necessary  for  obtaining  the  Equi- 
table Relief  sought  by  the  Bill,  namely,  the  Perpetual 
Injunction :  that  the  rest  of  the  Discovery  was  sought, 
not  vnth  a  view  to  the  Equitable  Relief,  but  to  the 
Plaintiff's  Defence  to  the  Writ  of  Right,  and  either  was 
immaterial,  or  related  to  the  Defendants'  Pedigree  and 

I  I  3 
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other  Particulars  of  their  Case,  which  they  mnst  prore 
at  the  Trial  of  the  Writ  of  Right:  that  an  Order  for  a 
Plaintiff  to  elect  whether  he  would  proceed  at  Law  or 
in  Equity,  was  never  prayed  for  by  the  Bill  and  was 
not  a  subject  of  Relief,  but  ought  to  be  obtained,  by 
Motion,  on  the  putting  in  of  the  Answer  to  the  original 
Bill;  and,  consequently,  that,  though  the  Plaintiff 
might,  on  his  Equitable  Case,  be  entitled  to  the  Per- 
petual Injunction,  he  could  not  be  entitled  to  it  as  con- 
sequential to  the  Election  irregularly  prayed  by  the 
Cross  Bill. 


Sir  E.  StigdeUf  Mr.  Knight  and  Mr.  Parry  appeared 
in  support  of  the  Bill : 


But  The  y  ige-Chancbllor  without  hearing  them 
said: 

I  confess  that  this  is  the  first,  instance  I  have  ever 
seen  of  a  Bill  filed  upder  such  circumstances,  or  of  a 
Bill  asking  that  a  Plaintiff"  in  Equity  might  be  put  to 
his  Election  whether  he  would  proceed  at  Law  or  in 
Equity.  But,  having  regard  to  the  Case  which  is  stated, 
I  think  that  it  was  very  judicious,  in  Mr.  Lowndes^  to 
file  this  Bill,  because  it  enables  him  to  extort,  from  Mr. 
and  Mrs.  Davies,  an  Answer  as  to  every  Fact  which  can 
be  brought  forward  by  them  to  sustain  their  Case  at  Law, 
it  being  admitted  that  the  Case  by  which  they  are  to 
succeed  at  Law,  is  the  identical  Case  by  which  they  are 
to  succeed  in  Equity.  And,  if  a  Person  will  file  a  Bill, 
he  is,  of  course,  exposed  to  the  ordeal  which  the  De- 
fendant may  subject  him  to  by  filing  a  Cross  Bill ;  and 
he  is  then  bound  to  set  forth  an  Answer  to  all  the  matter 
which  concerns  his  Title ;  for  the  truth  of  the  matter 
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which  concerns  his  Title,  is  material  to  the  Defendant's 
Defence  in  Equity. 

With  respect  to  those  Allegations  which  relate  to 
certain  matters  regarding  the  PlaintifTs  Title,  I  think 
that  the  Defendant  has  a  right  to  file  a  Cross  Bill  to 
know  whether  they  are  true  or  false :  and,  though  it  may 
seem  to  be  immaterial  to  ask  whether  the  Count  had 
been  delivered,  it  is  a  question  that  leads  to  that  which 
is  material,  namely,  the  truth  or  falsehood  of  the  Aver- 
ments in  the  Count. 

With  respect  to  the  Objection  that  Mr.  Lowndes  has 
prayed  that  Mr.  and  Mrs.  Davies  may  elect  whether 
they  will  proceed  at  Law  or  in  Equity ;  although  it  is 
usual  to  obtain  an  Order  for  that  purpose,  on  Motion, 
yet,  in  this  Case,  Mr.  Lowndes  appears  to  have  a  manifest 
advantage  in  allowing  the  Original  Suit  to  go  on  to  a 
hearing,  and  then  to  put  the  Plaintiffs  in  that  Suit  to 
their  Election.  And  I  am  of  opinion  that  this  Relief 
which  the  Plaintiff  in  this  Suit  speks,  is  a  Relief  which 
be  is  prim&fouie  entitled  to  have,  and  therefore  that  the 
Demurrer  must  be  over-ruled. 
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DESANGES  v.  GREGORY. 


1836: 
6th  February 


unence. 


Practice, 
I^eto  Orders. 


Exceptions  taken  to  the  Answer,  for  Imperti 
had  been  allowed  by  the  Master.    The  Defendant  ex- 
cepted to  the  Report,  and  those  Exceptions  were  al- 
lowed.    The  Master,  on  being  applied  to,  declined  to  Where  a  report 

,       _,  ^   ,      ,^  ^  ,  ,     t        ®^  Scandal  or 

tax  the  Costs  of  the  Reference,  on  the  ground   that.  Impertinence 

has  been  ex- 
cepted to,  the  Master  cannot  tax  the  Costs  of  the  Reference, 
under  the  :2 2d  Order  of  1833,  without  further  Order.  //.  ./SsL. 

1  14 


^^/ 
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as  the  Report  had  been  excepted  to,  he  had  no  Au- 
thority, under  the  22d  Order  of  1883,  to  tax  the  Cogts 
of  the  Reference  without  further  Order. 

Mr.  Toller,  for  the  Defendant,  now  moved  that  the 
Master  might  be  ordered  to  tax  the  Costs. 

The  Vice-CfuificeUor  agreed  with  the   Master,  and 
made  the  Order. 


1836: 
6th  &  8th 
Februaiy. 

% y 

Practice. 

Neu)  Orders, 

Injunction. 

Under  the  10th 
Order  of  1833, 
the  Conunon 
Injunction  can- 
not be  obtained 
on  an  Amended 
Bill  until  Five 
Weeks  after 
Appearance, 
and,  if  the  De- 
fendant is  then 
in  default,  the 
Application 
must  be  made 
according  to  the 
old  Practice. 


LEE  V.  RAVENSCROFT. 

In  this  Cause,  the  Common  Injunction  had  been 
obtained ;  and,  on  the  coming  in  of  the  Answer,  it  was 
dissolved,  no  Cause  having  been  shown.  The  Plaintiff 
then  amended  his  Bill ;  and  the  Defendant  not  having 
put  in  either  a  Plea,  Answer  or  Demurrer  within  Eight 
Days  afler  Appearance,  a  Motion,  on  Notice,  was  now 
made  for  an  Injunction^on  the  Amended  Bill,  the  Amend- 
ments being  verified  by  Affidavit. 

Mr.  Knight  and  Mr.  Mylne,  for  the  Plaintiff,  referred 
to  James  v.  Downes  (a),  and  Home  v.  Watson  (Jb). 

Mr.  Jacob  and  Mr.  K.  Parker,  for  the  Defendant 
said  that  the  Defendant  was  not  in  Default,  as  the  Five 
Weeks  allowed  by  the  10th  Order  of  1833  (this  being  a 
Town  Cause)  for  the  Defendant  to  answer  the  Amended 
Bill,  had  not  expired :  that  the  Five  Weeks  were  substi* 
tuted  for  the  Eight  Days  allowed,  by  the  same  Order,  io 


{a)  18  Vcs.  522. 


{b)  Ante,  Vol.  II.  p.  85. 
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answer  the  Original  Bill:  that  an  Injunction  on  an  1836. 

Amended  Bill,  could  not  be  obtained,  as  of  course,  and, 
therefore,  that  part  of  the  Order  which  entitles  a  Plain-  ^^ 

tiff  to  an  Injunction  in  case  the  Defendant  do  not  plead,  kavenscroft. 
answer  or  demur  within  Eight  Days  after  Appearance, 
could  not  apply  to  an  Amended  Bill. 

Mr.  Knight,  in  reply,  said  that  the  Five  Weeks  were 
substituted  for  the  Eight  Weeks  allowed  to  answer  an 
Original  Bill;  that  neither  the  Eight  Weeks,  nor  the 
Five  Weeks,  were  intended  to  apply  to  an  Injunction 
Cause :  that  it  would  be  monstrous  to  hold  that  a  Plain- 
tiff must  wait  Five  Weeks  before  he  could  apply  for  an 
Injunction ;  that  the  words,  ''  as  of  course,"  meant  on 
complying  with  those  Conditions  which  are  required  by 
the  old  Practice  as  laid  down  in  the  Cases  cited. 

The  Vtce-ChanceUor  said  that  the  11th  Order  pointed 
out  the  particular  Recital  to  be  inserted  in  the  Order  for 
an  Injunction  on  an  Original  Bill ;  and  that  it  seemed  to 
him  that  the  Injunction  to  which  the  10th  Order  re- 
ferred, was  also  an  Injunction  to  be  obtained  on  an 
Original  Bill;  but  that  he  would  consult  The  Lard 
Chancellor  on  the  question. 

The  Vice-Chancellor  said  that  he  had  conferred  with  8th  Fcbruarv. 
The  Lord  Chancellor,  and  that  His  Lordship  was  of     ^b^^^,^^  y^  ^v-^ 
opinion  that  the  10th  Order  appUed  only  to  Injunctions  ^    ^^ .   a^y^  //■  //?/ 
to  be  obtained  on  Original  Bills ;  and  that  a  Plaintiff,  .r^^g,^^^'    ^t^  ^^x^ 
before  he  could  obtain  w  Injunction  on  an  Amended         ^   fl[  a ■  U 
Bill,  must  wait  till  the  Five  Weeks  had  expired,  and      y  c^  oc  ^4.  2W 
then,  if  the  Defendant  was  in  Default,  he  might  move 
for  the  Injunction  according  to  the  old  Practice. 


^^^/*^y4  y/aeM^^^.^,i^,J^4S. 
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1834: 
14th  July  and 
29th  August. 

SolicUor  and 
Client. 

If  a  Solicitor 
retains  Money 
received  by 
him  in  his  cha- 
racter of  Soli- 
citor for  the 
use  of  his  Client, 
his  Bill  is  tax- 
able, though  it 
contains  no 
Charges  for 
Business  done 
in  a  Court  of 
Law  or  Equity. 

Items  in  a  So- 
licitor's Bill  for 
preparing  and 
settling  a  Bill 
in  Equity,  wDl 
render  the  Soli- 
citor*s  Bill  tax- 
able, though 
the  Bill  in 
Equity  was 
never  filed. 
Semble* 


IN  THE  MATTER  OF  BARKER, 

In  1828  J.  fV,  Ryle  and  certain  other  Persons  jointly 
employed  Henry  Barker  of  Manchester^  Attomey-at- 
Law  and  a  Solicitor  of  the  Court  of  Chancery,  to  act 
as  their  Solicitor  in  obtaining  for  them  Payment  of 
certain  Legacies  to  which  they  were  entitled  under  a 
Will ;  and,  at  the  same  time,  it  was  fully  understood 
that  his  Bill  of  Costs  was  to  be  paid  by  them  jointly. 
The  Legatees,  afterwards,  authorized  Barker  to  file  a 
Bill  in  Equity,  against  the  Executors  of  the  Testator,  to 
compel  them  to  account  for  the  Testator's  Estate. 
Barker,  accordingly,  caused  a  Bill  to  be  prepared  and 
signed  and  settled  by  Counsel ;  but,  in  consequence  of 
the  death  of  one  of  the  Executors,  the  Bill  was  never 
filed.  The  Claims  of  the  Legatees  were,  afterwards, 
referred  to  Arbitration,  and  1,427/.  13«.  was  awarded 
them.  That  sum  was  received  by  Barker,  and  he  paid 
over  635/.  &s.  6d.  to  the  Legatees,  and  retained  the 
remainder  in  his  own  hands.  The  Legatees  continued  to 
employ  Barker  as  their  Attorney  and  Solicitor,  in  the 
investigation  of  the  Title  and  preparing  the  Convey-  ' 
ances  of  Estates  bought  by  them  from  the  Trustees  of 
the  Testator's  Will. 

In  January  1833  Barker,  after  repeated  Applications 
had  been  made  to  him,  delivered  certain  Bills  of  Costs 
against  all  the  Legatees  jointly,  and,  in  May  following, 
he  delivered  a  separate  Bill  against  J.  W.  Ryle  alone, 
in  which  were  contained  the  Chaises  relating  to  the  pre- 
paring, settling  and  signing  the  Bill  in  Equity.  The 
Legatees,    on  a  Petition    stating   that  those  Charges 
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ought  to  have  been  charged  against  them  joiDtly,  and 
not  against  J.  W.  Ryle  alone,  obtained  the  usual  Order 
for  taxing  the  Bills  of  Costs. 

Barker  having  applied  to  stay  the  Proceedings  under 
the  Order,  and  that  the  Petition  might  be  again  set 
down  to  be  heard : 

Mr.  Knight  and  Mr.  Spence,  for  the  Legatees : 

The  Bills  contain  Charges  for  preparing  a  Bill  in 
Chancery ;  and  the  Rule  is  that,  where  a  Solicitor  has 
done  Business  which  is  referrible,  purely,  to  his  character 
of  Solicitor,  though  no  Suit  has  been  instituted,  the 
Court  exercises  Jurisdiction  over  his  Bills  and  directs 
them  to  be  taxed.  Ltixmore  v.  Lethhridge  (a) ;  Sandam 
V.  Bourn  (6) ;  Weld  v.  Crawford  (c).  Where  an  At- 
torney or  Solicitor  withholds  his  Client's  Documents  or 
Money,  the  Courts  exercise  a  Summaiy  Jurisdiction 
over  him.  Ex  parte  Aitkin  {d) ;  The  Earl  of  Uxbridge's 
Case  (e) ;  Murray^s  Case  (/). 

Sir  Edward  Sugden  and  Mr.  Duckworth^  for  Barker^ 
said  that  the  Bills  contained  Charges  for  Business  done 
towards  a  Suit ;  but  that,  as  the  Bill  in  Equity  was  not 
filed,  no  Business  had  been  done  in  a  Court  of  Equity, 
and,  consequently,  the  Bills  were  not  taxable  under 
2  Geo.  2,  c.  23.  Sandom  v.  Bourn  and  Weld  v.  Craw* 
ford  were  overruled  by  Burton  v.  Chatterton  (g). 

(a)  5  Bam.  &  Aid.  898.  (e)  6  Ves.  435. 

{b)  4  Campb.  N.  P.  C.  68.  (/)  1  Russ.  519. 

(c)  2  Stark.  N.  P.  C.  538.  (g)  3  Bam.  &  Aid.  486. 
*  (d)  4  Bam.  iSc  Aid.  47. 
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1834.  The  discussion  in  Wardle  v.  Nicholson  (A),  as  to  whe' 

ther  there  was  any  proceeding  in  the  Replevin,  would 
j^  ^^^  h&ve  been  idle  if  the  Court  had  any  general  jurisdiction 
to  direct  the  Bills  to  be  taxed.  There  the  Bonds  were 
executed ;  but  the  Court  thought  itself  bound  to  see 
whether  any  Proceeding  had  been  had  in  a  Suit.  That 
Case  and  Burton  v.  Chatterton  are  conclusive  that 
Charges  for  Acts  done  towards  a  Suit,  do  not  make  the 
Bill  taxable.  If  the  Court  could  have  taxed  the  Bills 
by  force  of  its  general  Jurisdiction,  the  Act  of  Parliament 
would  have  been  useless.  Cocksy,  Harmon  (i),  and  Inthe 
Matter  of  Lowe  (i),  show  that  the  general  Jurisdiction 
of  the  Court  does  not  exist  Wilson  v.  Gutteridge  (/) 
was  over-ruled  by  Dagley  v.  Kentish  (m). 

The  Vice-Chancellob:* 
In  this  Case  it  appears,  upon  Affidavits  not  contra- 
dicted, that  Mr.  Barker  was  employed,  by  the  Peti- 
tioners jointly,  to  prepare  a  Bill  in  Equity ;  and  he  has 
delivered  a  separate  Bill  against  one  of  them,  in  which 
are  various  items  relating  to  the  instructions  for  the  Bill 
and  the  drawing  of  it.  That  Bill  of  Costs  should  have 
been  made  out  agamst  all  the  Petitioners,  and  ought  to 
be  considered  as  a  Bill  against  them.  A  Bill  was  drawn 
and  setUed  and  signed  by  Counsel,  but  never  filed. 
But,  in  pursuance  of  an  Arbitration,  1,427/.  13«.  was 
paid  to  Mr.  Barker  as  the  SoUcitor  or  Attorney  for 
the  Petitioners.    Out  of  that  Sum  he  has  paid  them 

(h)  4  Barn.  &  Adol.  469.  (/)  3  Bam.  &  Cress.  157. 

(t)  6  East,  404.  (m)  2  Bam.  &  Adol.  41 1. 

(it)  8  East,  337. 

*  His  Honor  delivered  his  Judgment  in  writing,  after  the 
Court  had  risen  for  the  Long  Vacation. 
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only  636/.  5s.  ed.    After  that.  Barker  did  other  Busi-  i8a4- 

ness  for  some  of  the  Petitioners,  and  has  delivered  Bills 
of  Costs ;  and,  upon  Petition,  the  Common  Order  for  ^ 
Taxation  has  been  obtained :  and  I  am  asked,  upon  Mo- 
tion, to  stay  Proceedings  on  the  Order,  because  there 
was  no  taxable  item  in  the  Bills ;  and  because,  without 
such  an  item,  it  is  said  the  Court  has  no  general  Juris- 
diction to  direct  a  Taxation. 


It  does  not  appear  to  me  necessary  to  decide  the 
latter  point.  There  is,  certainly,  very  strong  authority  to 
show  that  the  Court  has  a  general  Jurisdiction  in  a  Case 
not  within  the  2  6.  2,  c.  23,  s.  23.  The  Case  of  Dagley 
V.  Kentish  (n)  has,  I  admit,  thrown  a  doubt  over  the 
reason  ass^ned  for  the  decision  in  Wilson  v.  Crutte- 
ridge  (o).  But,  supposing  the  reason  to  be  wrong,  still 
the  Decision  may  be  right ;  as,  in  that  Case,  one  of 
the  Charges  was  for  drawii^  a  Warrant  of  Attorney : 
See  Sandom  v.  Bourn  (p)  and  Weld  v.  Crawford  (q), 
in  both  of  which  Cases  an  item  for  drawing  a  Warrant 
of  Attorney,  was  held  to  make  the  Bill  taxable.  In 
Cocks  V.  Harman  (r)  it  did  not  appear  that  the  Docu- 
ments had  been  delivered  to  Harman  in  his  character 
of  Attorney :  and  it  seems  that  the  Decision  In  the 
Matter  of  Lowe  {s)  was  wrong,  because  the  Lease  was 
put  into  Lotoe^s  hands  in  his  character  of  Attorney,  and 
therefore,  according  to  The  Earl  of  Uxbridge^s  Case  (t) 
and  Murray's  Case  (u),  the  Court  had  Jurisdiction.  It 
seems  to  me  that,  if  the  item  of  dravring  a  Warrant  of 

(n)  2  Bam.  &  Add.  411.  (r)  6  East,  404. 

(o)  3  Bam.  &  Cress.  157.  (*)  8  East,  337. 

(p)  4  Campb.  N.  P.  C.  68.  (f)  6  Ves.  jun,  425. 

ig)  2  Stark.  N.  P.  C.  538.  (u)  1  lluss.  519. 
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1834.  Attorney,  makes  the  Bill  taxable,  although  no  Judg- 

'        "^  ment  is  entered  up  in  pursuance  of  it,  the  item  of 

^^  drawing  a  Bill  in  Equity,  will,  also,  make  the  Bill  tax- 

able, though  the  Bill  be  not  filed.  In  both  Cases  the 
preliminary  step  is  taken  to  proceeding  at  Law  or  in 
Equity.  Therefore,  on  that  ground,  I  think  Barker^s 
Bills  are  taxable,  or  at  least  one  of  them.  I  take  it 
to  be  settled  Law,  notwithstanding  Lowe's  Case,  that, 
if  the  Attorney  has  his  Client's  Deeds  in  his  hands,  the 
Court  will  tax  his  Bill ;  and  I  see  no  substantial  dis- 
tinction between  having  the  Client's  Deed  and  having 
the  Client's  Money :  for  the  Deed  is  of  no  other  value 
than  the  subject  to  which  it  relates.  Therefore,  without 
the  authority  of  JSx  parte  Jitkin  (x),  I  should  have 
thought  the  Bills  taxable.  But  JEx  parte  Aitkin  is  an 
express  Authority  that  the  Court  will  tax  the  Attorney's 
Bill,  who,  in  his  character  of  Attorney,  has  possession 
of  his  Client's  Money,  though  he  has  not  possession  of 
his  Client's  Deeds.  Therefore,  the  Motion  must  be 
refused  and  with  Costs ;  for  I  do  not  see  upon  what 
fair  ground  the  taxation  of  the  Bills  should  be  opposed. 

(x)  4  Bam.  &  Aid.  47. 


rf 
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STANSBURY  r.  ARKWRIGHT. 

1  HE  Bill  (which  was  filed  in  January  1834)  stated 
that  Thomas  Stansbury,  beings  in  his  lifetime  and  at 
his  death,  seised  of  the  Lands  after  mentioned,  by  his 
Will  dated  the  12th  of  February  1767,  devised  his  Lands 
in  the  Parish  of  Leominster,  to  his  Wife  for  life,  and, 
after  her  decease,  to  his  Brother,  Samuel  and  the  Heirs 
of  his  body :  that  the  Testator  died  in  January  1771, 
and,  his  Wife  having  died  in  his  life-time,  Samuel  Stans- 
bury  J  upon  the  Testator's  death,  took  possession  of  and 
became  seised  of  the  devised  Premises,  as  Tenant  in  Tail 
under  the  Will,  and  continued  to  be  so  seised  until  his 
decease :  that  Samuel  Stansbury  died  in  or  about  1793, 
leaving  Joseph  Stansbury,  the  Plaintiff's  late  Grand- 
father, his  eldest  Son  and  Heir  in  Tail,  and  who  then 
resided  in  America;  and,  upon  Samuel  Stansbury*^ 
death,  some  Person  claiming  or  pretending  to  claim 
imder  his  Will,  took  possession  of  the  Premises; 
and  that  Joseph  Stansbury,  who  continued  to  reside 
in  America  until  his  death,  never  took  possession  of 
the  Premises:  that  he  died  in  1809,  leaving  Samuel 
Stansbury  his  eldest  Son  and  Heir  in  Tail,  and 
Vol.  VL  k  k 


1834: 
15th  February. 

Pleading. 

Outstanding 

TertnSm 

Demurrer  al- 
lowed to  a  Bill 
to  prevent  the 
setting  up  of 
Outstanding 
Terms,  as  it 
alleged,  merely, 
that  the  De- 
fendant threat- 
ened to  set  up 
some  Outstand- 
ing Term. 
Such  a  Bill 
ought  to  state 
that  there  are 
such  Terms 
and  what  is  the 
nature  of  them. 
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1834. 
Stansburt 

V. 

Arkwrioht. 


who  also  then  resided  in  America  and  continued  to 
reside  there  until  his  decease :  that  he  died  in  1822, 
leaving  the  Plaintiff  his  eldest  Son  and  Heir  in  Tail 
and  who  also  then  resided  in  America  and  continued  to 
reside  there  until  December  1824,  when  he  arrived  in 
this  country,  and  had  been  since  naturalized  by  Act  of 
Parliament:  that  the  Plaintiff,  on  his  arrival,  found 
the  Defendant  in  possession  of  the  Premises  and  that 
he  claimed  to  be  entitled  thereto  under  some  Title 
derived  from  some  Person  claiming  under  certain  In* 
dentures  of  Lease  and  Release  executed  by  the  Plain- 
tiff's Grand&ther;  but  that  the  Entail  created  by  the 
Will,  had  never  been  barred  or  discontinued :  that  the 
Plaintiff  being  seised  of  or  entitled  to  the  Premises, 
as  Heir  in  Tail  under  the  Will,  he,  soon  after  his  arrival 
in  this  country,  brought  an  Ejectment  against  the 
Tenant  in  possession  of  the  Premises,  but,  by  reason 
of  the  absence  of  material  Witnesses  to  prove  his  Pe- 
digree and  from  other  causes,  he  was  unable  to  bring 
his  Action  to  Trial  until  the  then  last  Spring  Assises  for 
Herefordshire:  that,  at  the  Trial,  the  Plaintiff  made  out 
his  Pedigree  as  Heir  in  Tail  of  Samuel  StaJisbury,  the 
Testator's  Brother,  but,  by  reason  of  the  lapse  of  time 
since  the  Testator's  death,  he  was  unable  to  prove  the 
Seisin  of  the  Testator  and  his  Brother,  and  he  was 
nonsuited,  although  the  Defendant  knew  or  had  reason 
to  believe,  and,  in  fact,  did  believe  that  the  Testator  was, 
at  the  making  of  his  Will  and  at  his  decease,  seised  of 
the  Premises,  and  that  Samuel  Stansbury  was  and 
continued  in  the  Seisin  and  Possession  of  the  Premises, 
as  first  Tenant  in  Tail  thereof  under  the  Will,  until  his 
decease ;  but  that  the  Defendant  refused  to  admit  the 
same,  although,  at  the  time  he  purchased  the  Premises, 
he  took   and   still   held  some  indemnity  against  the 
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Claims  of  the  Plaintiff  or  of  the  Party  entitled  under 
the  Entail :  that  the  Plaintiff  had  lately  commenced 
another  Ejectment  i^ainst  the  Tenant  in  possession 
imder  the  Defendant:  that  the  Defendant  threatened 
to  set  up  some  Outstanding  satisfied  Terms  of  Years,  or 
other  legal  Estate  or  Interest  in  the  Premises,  in 
bar  to  the  Plaintiff's  right  to  recover  possession  of 
the  said  Premises  in  his  then  pending  action  of  Eject- 
ment :  that  the  defendant  had,  in  his  custody,  Deeds, 
&c.  relating  to  the  Matters  aforesaid,  and  particularly 
to  the  Seisin  of  the  Testator  and  his  Brother ;  and  that 
the  Plaintiff  could  not  safely  proceed  to  Trial  without 
a  discovery  of  such  Matters.  The  Bill  prayed  for  a 
discovery,  and  that  the  Defendant  might  be  restrained 
from  setting  up  any  Outstanding  satisfied  Term  or 
other  legal  Estate,  in  bar  to  the  then  pending  Action. 


1834. 

^ w ' 

Stansbuby 

V. 

Arxwright. 


The  Defendant  put  in  a  general  Demurrer. 

Sir  E.  Sugden  Mr.  Knight  and  Mr.  Wtgrcm^  in 
support  of  the  Demurrer  : 

An  Order  restraining  a  party  from  setting  up  Out- 
standing Terms  in  bar  to  an  Ejectment,  is  relief  which 
can  only  be  had  at  the  hearing  of  the  Cause.  Hyltan  v. 
Morgan  (a) ;  Aston  v.  Lord  Exeter ;  (J)  Northey  v. 
Pearce(jc);  Barney  r.Luckett{d).  A  Plaintiff,  therefore, 
who  seeks  such  relief,  must  state,  upon  his  Bill,  a  case 
upon  which,  if  admitted  by  the  Answer  or  proved  at  the 
hearing,  the  Court  could  make  a  Decree.    A  mere  sur- 


(a)  6  Ves.  393. 
{b)  Ibid.  d88. 


(c)  1  Sim.  Se  Stu.  430. 

(d)  Ibid.  419. 


K  K  2 
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1834. 
' ' 

Stansburt 

V. 

Aakwright. 


mise  that  the  Defendant  intends  to  set  up  Outstanding 
Terms,  not  alleging  that  there  are  any  such,  or  suggesting 
any  reason  why  the  Defendant  is  unable  to  state  the  facts 
relating  to  those  Terms,  is  insufficient.  Jones  v.  Jofues  (e) ; 
Barber  v.  Hunter  (f) ;  FrietcLS  v.  Dos  Santos  (g).  If  a 
Bill  to  restrain  the  setting  up  of  Outstanding  Terms  is 
properly  framed,  the  Defendant  may  plead  that  there 
are  no  such  Terms.  Armitage  v.  Wadsworth  (A).  In 
this  Case  such  a  Plea  would  not  be  ad  idem ;  for  the  Bill 
does  not  allege  there  are  any  Outstanding  Terms,  but 
only  that  the  Plaintiff  threatens  to  set  up  someOut^ 
standing  Terms.  Consequently,  the  Plea  must  be  that 
the  Defendant  does  not  threaten  or  intend  to  set  up  any 
Outstanding  Term  ;^which  would  be  absurd. 

If  the  Plaintiff  is  not  entitled  to  the  relief  prayed  by 
his  Bill,  he  is  not  entitled  to  the  Discovery.* 

Mr.  Pepys  and  Mr.  Ching  for  the  Bill : 

The  allegation  that  the  Plaintiff  threatens  to  set  up 
Outstanding  Terms,  implies  that  they  exist,  and  the  De- 
fendant, by  demurring  to  the  Bill,  has  admitted  that  he 
does  threaten  to  set  them  up.  In  Jones  v.  JoneSy  there 
was  no  statement  from  which  it  could  be  inferred  that 
there  were  any  Outstanding  Terms.  The  Bill  merely 
prayed  that  the  Defendant  might  be  restrained  from 
setting  up  any  Outstanding  Term. 


(e)  3  Mer.  161.  (g)  1  Youn.  &  Jer.574. 

(/)  Ibid.  170,  cited.  Qt)  1  Madd.  189. 

*  The  Defendant's  Counsel  also  contended  that  the  Plaintiff 
was  an  Alien,  and  that  his  right  to  file  the  Bill  was  barred  by 
length  of  time.  See  Chdmondeley  v.  Clinton.  1  Turn.  & 
RusB.  107. 
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Stansburt 


Th^  Vice-Chancellor  :  1834: 

The  Bill  does  not  allege  that  there  is  any  Out- 
standing Term  or  Estate;  but,  merely,  that  the  Defend- 
ant threatens  to  set  up  some  Outstanding  Term  or  Arkwright. 
other  Legal  Estate.  Moreover  a  PlaintijBT  who  seeks 
to  restrain  a  Defendant  from  setting  up  an  Outstand- 
ing Term  or  Estate,  ought  to  state,  in  his  Bill,  what  sort 
of  a  Term  or  Estate  it  is.  For  an  Outstanding  Term 
or  Legal  Estate  may  be  such  as  to  make  it  impossible 
for  the  Plaintiff  to  recover  in  Ejectment.  If,  for  in- 
stance, in  this  Case  the  Legal  Fee  was  not  vested  in 
the  Testator  when  he  made  his  Will,  the  Plaintiff,  on 
his  ovm  showing,  could  not  recover  in  Ejectment. 


PORTER  V.  FOX. 


Demurrer  allowed.  1 834 : 

17th  February. 

Construction, 
Remoteness* 

William   porter,    by    his   WiU  dated  the  Testator  gave 
3d  of  April  1807,  gave  to  Trustees,  whom  he  also  ap-  widow  andSoi? 

and  directed  the 
surplus  of  his  Personal  Estate  and  the  Rents  of  his  Real  Estate  to  be 
invested  in  Stock,  and  the  Dividends  to  be  accumulated,  and  to  be 
and  remain  Assets  for  improvement,  in  the  hands  of  his  Executors, 
imtil  the  time  and  times  should  arrive  when  distribution  should  be 
made,  as  therebv  directed.  The  Testator  then  directed  his  Real 
Estates  to  be  sold  after  the  decease  of  the  survivor  of  his  Wife  and 
Son  and  the  Proceeds  to  be  invested  in  Stock,  and  the  Dividends  to 
be  accumulated,  to  be  and  remain  Assets  for  improvement  in  the 
hands  of  his  Executors,  for  tlie  benefit  of  his  Grandchildren  and  his 
Nephew  T.  O,  and  to  be  distributed  as  they  should  become  of  the 
age  of  25  years.  The  Testator  had  Two  Grandchildren  bom  in  his 
lifetime,  both  of  whom  died  infants,  one  in  his  lifetime  and  the 
other  after  his  death.  Another  Grandchild  was  born  after  the  Tes- 
tator's death  who  was  an  Infant  when  the  Bill  was  filed.  T,  0.  sur- 
vived the  Testator  and  attained  25.  Held  that  the  Bequest  was 
void  for  Remoteness. 

^/*^^^  ^^^ii*^-^  /Tt^^.  /^&. » 
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PORTEA 


^834*  pointed  his  Executors,  all  bis  Real  and  Personal  Estate, 
upon  Trust  to  secure,  support  and  maintain  the  several 
Contingencies  therein  mentioned  or  referred  to,  with  full 

Fox.  power  to  Lease  all  the  said  Estates  and  to  take  the 

Rents  and  Profits  thereof  to  maintain  the  several  con- 
tingent Expenditures  thereby  bequeathed  and  appointed, 
and  the  Surplus  thereof  to  be  disposed  of  in  the 
manner  thereby  directed,  and  to  be  and  remain  Assets^ 
in  their  hands,  for  improvement  untU  the  time  and  timet 
should  arrive  when  distribution  should  be  made  as  thereby 
directed:  and  he  gave  to  his  Wife,  Elizabeth  Porter ^ 
for  her  life,  an  Annuity  of  160  /.  to  be  paid  out  of  his 
Real  and  Personal  Estates,  and,  after  the  decease  of  his 
Widow,  he  gave  to  his  Son,  William  Porter,  for  his  life, 
an  Annuity  of  80  /. :  and  he  directed  that,  after  pay- 
ment of  the  Annuities,  at  the  expiration  of  every  year 
or  as  soon  as  convenient,  such  Surplus  as  should  happen 
to  arise,  annually,  firom  time  to  time,  out  of  his  Real 
and  Personal  Estate,  should,  annually,  during  the  lives 
of  his  Widow  and  Son,  be  placed  out,  by  his  Executors 
and  Trustees,  in  the  Funds,  and  the  Dividends,  together 
with  all  the  preceding  Dividends  that  were  due  and 
Rents  that  might  be  collected  up  to  the  end  of  the  year, 
should,  annually,  be  laid  out,  by  his  Executors,  in  some 
such  Capital  Stocks  in  some  or  one  of  the  Public  Funds, 
to  be  and  remain  Assets,  for  improvement,  in  the  hands 
of  his  Executors  and  Trustees  for  the  benefit  of  such 
surviving  Child  or  Children  as  aftermentioned. 

And  the  Testator  ordered  that,  at  the  decease  of  his 
Widow,  all  his  Household  Furniture,  Beds,  Bedding,  Plate, 
Linen,  China  and  all  other  Furniture  and  Implements 
of  housekeeping,  should  be  sold,  and  the  Money  aris- 
ing firom  such  sale  to  be  placed  out  as  aforesaid,  to  be  and 
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remain  Assets  for  improvement  as  aforesaid ;  and,  at  the  1834. 

decease  of  the  longest  liver  of  his  Widow  and  Son,  or    '        "        ' 
as  soon  as  conveniently  might  be  afterwards,  he  directed        *^0Rter 
his  Trustees  and  Executors  to  sell  all  his  Real  Estate,  ^^j 

and,  with  the  Money  arising  therefrom,  to  purchase 
more  Stock  as  aforesaid^  as  far  as  it  would  go,  to  be  and 
remain  Assets  for  improvement  in  the  hands  of  his  Ex- 
ecutors and  Trustees /or  the  benefit  of  his  Grandchildren 
and  his  Nephew^  Thomas  Owen,  and  to  be  distributed  in 
manner  and  form  following,  that  is  to  say,  as  they  should 
become  of  the  age  of  26  years  respectively :  and  he  di- 
rected that  his  Trustees  should,  as  soon  as  any  one  cf 
his  said  Grandchildren  and  Nephew  should  arrive  at  the 
age  of  25  years,  transfer  so  much  of  the  Capital  Stock, 
so  purchased  as  therein  directed,  as  should  amount  to 
an  equal  Part  or  Share  according  to  the  number  of  such 
Children  as  should  be  then  living ;  and,  as  soon  as  the 
next  surviving  Child  should  arrive  at  the  age  of  26 
years,  then  he  directed  his  Executors  and  Trustees  to 
transfer  another  equal  Share  of  such  Capital  Stock  then 
remaining,  including  the  improvements,  as  should  amount 
to  an  equal  Share  according  to  the  number  of  the  then 
surviving  Children  that  should  not  before  have  had  his 
or  her  preceding  Portion,  and  so  on  to  the  last ;  and,  as 
soon  as  the  last  should  arrive  at  the  age  of  26  years,  he 
or  she  should  have  transferred  to  him  or  her  the  rest  and 
residue  of  the  whole  Capital  Stock  so  remainmg,  with 
all  Interest  or  Dividends  due  thereon  and  all  Profits  and 
Accumulations  whatsoever  thereunto  belonging  since  the 
last  transfer :  but,  in  case  the  last  Survivor  should  die 
before  he  or  she  should  arrive  ^at  the  age  of  26  years,  if 
he  or  she  should  have  a  Child  or  Children,  or  leave  one 
or  more  lawfully  begotten  i»  ventre  sa  mere  and  bom 
alive,  such  Child  or  Children  should  be  entitled  to  his, 

K  K  4 
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1834.  her  or  their  Father's  or  Mother^s  Residue,  and  the 

Father  and  Mother  of  such  Child  or  Children,  or  his  or 
her  lawful  Representative,  should  take  the  Dividends  or 
Interest  of  such  Residue  towards  his,  her  or  their  main- 
tenance and  bringing  up  to  maturity  or  age  of  21  years ; 
but,  for  want  of  such  succession  in  Issue  at  the  ex- 
piration of  one  year  after  the  decease  of  the  last^ 
mentioned  L^tee,  such  Residue  should  go  among  the 
other  Legatees  or  their  lawful  Representatives,  to  be 
equally  divided  among  them  share  and  share  alike. 

The  Testator  died  on  the  8th  of  April  1807,  leaving 
Elizabeth  Porter  his  Widow,  and  Wittiam  Porter  his 
only  Child  and  Heir  at  Law  him  surviving.  William 
Porter  the  Son  had  two  Children  bom  in  the  Testator's 
lifetime,  both  of  whom  died  infants  and  unmarried,  one 
of  them  in  the  Testator's  lifetime,  and  the  other,  shortly 
after  his  death.  The  Plaintiff,  who  was  the  Daughter  of 
WilUam  Porter  the  Son,  was  the  only  other  Grandchild 
of  the  Testator.  She  was  bom  in  August  1808.  T/io- 
mas  Owen  was  an  illegitimate  Son  of  the  Testator's 
Sister :  he  was  bom  in  1788,  and  died,  intestate,  in  1818. 
The  Testator's  Widow  died  intestate  in  1814.  The 
Plaintiff's  Father  and  Mother  also  died  intestate,  the 
former  in  1819,  and  the  latter  in  1828 ;  and  the  Plain- 
tiff obtained  Letters  of  Administration  to  them  and  to  the 
Testator's  Widow. 

The  Plaintiff,  by  the  original  Bill,  which  was  filed 
during  ^her  infancy,  against  her  Mother,  (who  was  then 
alive)  and  the  Executors  of  the  Testator,  claimed  the 
whole  of  the  Testator's  Real  and  Personal  Estate  and 
the  accumulated  Rents  of  his  Real  Estate,  as  the  Heir 
and  sole  Next  of  Kin  of  her  Father  and  the  Testator, 
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subject  to  Buch  Claims  as  her  Mother  might  have  1834. 

thereoQ.  '        '' 

PoRTxa 

She  afterwards  filed  a  Supplemental  Bill  against  The  p  * 

Jttomey-Generalj  stating  that  he  alleged  that,  as 
ThomoB  Owen  was  a  Bastard  and  lived  to  attain  25  and 
afterwards  died  Intestate,  all  his  Interest  in  the  Tes- 
tator's Real  and  Personal  Estate  had  become  vested  in 
the  Crown. 

The  Cause  now  came  on  to  be  heard  for  fiirther  di- 
rections. 

Mr.  Pepys  and  Mr.  Spence,  for  the  Plaintiff,  con- 
tended that  the  Trust  declared,  by  the  WUI,  of  the 
Produce  of  the  Testator's  Real  and  Personal  Estate, 
was  Void  for  Remoteness,  accordmg  to  Leake  y,  i2o- 
binsan.  (a) 

The  Attorney-General ^Jid.  Mr.  Wray  for  The  Crown: 

In  the  Will,  there  is  a  direct  Gift  of  the  Property  to 
the  Grandchildren ;  therefore,  those  only  who  were 
living  at  the  Testator's  death,  were  intended  to  take. 

[The  Vice-ChanceUor : — ^The  distribution  is  part  of 
the  Gift ;  and  the  distribution  is  to  be  amongst  aU  the 
Grandchildren.] 

If  all  the  Grandchildren  are  to  be  let  in,  the  Will  does 
not  postpone  the  vesting  of  their  Shares  until  they  attain 
25  ;  but  their  Shares  are  vested,  subject  to  be  divested 
on  their  dying  under  25.  There  is,  first,  a  Gift  of  the 
Property  for  the  benefit  of  the  Testator's  Grandchildren 

(a)  s  Mer.  363. 
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18^4.  an4  his  Nephew  Thomas  Owen,  and  then  the  time 
of  distribution  follows,  in  a  separate  sentence.  If  the 
Grandchildren  do  not  attain  26,  their  Shares  are  di- 
yesled. 


POBTER 

Fox, 


Should  the  Court  be  against  us  on  these  Points,  we 
submit  that,  at  all  events,  Thomas  Owen  was  entitled  to 
a  Share.  We  do  not  question  the  doctrine  laid  down  in 
Leake  v.  Rohifison.  There,  no  Person  was  named.  The 
Persons  intended  to  take  were  a  Class,  constituting  one 
Devisee. 

Here  the  Grandchildren  are  the  Class,  inter  se.  Owen 
is  not  a  Member  of  the  Class.  The  Clauses  of  Dis- 
tribution and  Survivorship  affect  the  Grandchildren  only : 
Owen^s  name  is  not  mentioned  in  them.  If  he  had  been 
intended  to  be  one  of  the  Class,  his  name  would  have 
been  mentioned  in  those  Clauses.  The  Testator  clearly 
intended  Thomas  Owen  to  take ;  and,  if  he  had  been 
named  by  himself,  he,  clearly  would  have  taken.  There- 
fore, the  difficulty  in  Leake  v.  Robinson  does  not  occur  in 
this  Case.  Does  it  follow,  because  he  is  named  with 
Persons  whose  Legacies  are  void  for  remoteness,  that  he 
is  not  to  take  ?  Notwithstanding  the  Legacies  to  the 
Grandchildren  are  void,  the  number  of  tha  Grand- 
children ought  to  be  ascertained,  in  order  to  fix  the 
Share  which  Owen  is  to  take. 

Sir  E.  Sugden  and  Mr.  Lynch  appeared  for  the 
other  Defendants. 

The  Vice-Chancellor  : 

As  it  is  the  wish  of  the  Parties  that  I  should  give  my 
Opinion  on  this  Will,  I  must  hold  that  the  Trust  for  the 
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benefit  of  the  Testator's  Nephew  and  Grandchildren  is,  1834. 

altogether,  void* . 

POBTKR 

Vm 

The  Testator,  after  giving  Annuities  to  his  Wife  and  p^^. 

Son,  directs  the  Surplus  Income  of  his  Real  and  Per- 
s<mal  Estate  to  be  invested  annually  in  the  Funds,  and 
the  Dividends  to  be  laid  out,  in  like  manner,  to  be  and 
remain  Assets  for  Improvement  in  the  hands  of  his  Ex- 
ecutors and  Trustees,  for  the  benefit  of  such  surviving 
Child  or  Children  as  after-mentioned.  That  is  the  first 
sentence  in  which  he  alludes  to  the  Persons  who  are 
ultimately  to  take ;  and  he  alludes  to  them  as  a  Class, 
without  mentioning  any  Child  or  Children  of  his  Sister 
or  of  his  Son.  Then  he  directs  his  Trustees  and  Ex- 
ecutors, at  the  decease  of  his  Wife,  to  sell  his  Household 
Furniture,  Beds,  &c.,  and  the  Money  arising  therefrom 
to  be  placed  out  as  aforesaid,  to  be  and  remab  Assets  for 
Improvement  as  aforesaid ;  and,  at  the  decease  of  the 
Survivor  of  his  Widow  and  Son,  to  sell  his  Real  Estates, 
and,  with  the  Money  arising  therefrom,  to  purchase 
more  Stock  as  aforesaid,  to  be  and  remain  Assets  for 
Improvement  in  the  hands  of  his  Executors  and  Trustees, 
for  the  benefit  of  his  Grandchildren  and  his  Nephew, 
Tkamas  Owen*  There^  it  is  true,  he  names  one  indi- 
vidual, and  describes  others  as  if  they  constituted  a 
Class;  but  he. speaks  of  the  same  Persons  as  he  had 
previously  referred  to  as  a  Class.  Then  he  says :  *^  And 
to  be  distributed  in  manner  and  form  following,  that  is 
to  say,  as  they  shall  become  of  the  age  of  26  years  re- 
q)ectively :  And  I  do  hereby  order  and  direct  that  my 
said  Trustees  shall,  as  soon  as  any  one  of  them  my  said 
Grandchildren  and  Nephew  shall  arrive  at  the  age  of 
25  yearsy  transfer  so  much  of  the  Capital  Stock,  so  pur- 
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^^34*  chased  as  herein  directed,  as  shall  amount  to  an  equal 

_  Part  or  Share  accordins:  to  the  number  of  such  Children 

JrORTSR 

^^  as  shall  be  then  living."      He  there  uses  the  word 

Fox.  Children  as  comprehending  the  Children  of  his  Son  and 

also  the  Child  of  his  Sister.  And  then  he  directs  his  Ex- 
ecutors and  Trustees,  as  soon  as  the  next  surviving 
Child  should  attain  25,  to  transfer  another  equal  Share 
of  the  Capital  Stock,  according  to  the  number  of  the 
then  surviving  Children^  and  so  on  to  the  last ;  and,  as 
soon  as  the  last  should  attain  26,  that  he  or  she  should 
have  transferred  to  him  or  her,  the  Residue  of  the 
Capital  Stock.  He  then  supposes  that  the  last  Child 
might  not  attain  the  age  of  25  years,  and  he  directs  that, 
in  that  case,  the  Share  of  that  Child  shall  go  to  his  or 
her  Children ;  and,  if  that  Child  should  have  no  Issue, 
then  he  gives  it  to  the  other  Legatees,  alluding  to  them 
as  a  Class.  What  the  Testator  meant  vras  that  the 
Right  of  each  Child  should  depend  on  there  being  a 
Class  formed,  and  that  the  first  Members  of  that  Class 
v^ho  attained  25,  should  take  a  Share,  the  amount  of 
which  should  be  determined  by  the  number  of  indi- 
viduals then  constituting  the  Class.  The  Testator  has 
directed  such  a  distribution  to  take  place,  amongst  a 
Class  of  Persons,  as  the  Law  will  not  allow.  If  the 
whole  of  his  intention  cannot  prevail,  effect  cannot  be 
given  to  any  part  of  it.  It  would  be  inconsistent  with 
that  intention  to  allow  Thomas  Owen  to  take  a  Third 
Share  of  the  Fund ;  for  the  Testator  meant  each  Per- 
son's Share  to  be  determined  by  the  number  of  the 
Class,  consisting  of  his  Grandchildren  and  Thornas 
Owen,  who  should  be  living  when  the  first  attained  25. 

There  are  several  passages  in  the  Judgment  in  Leahe 
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T.  RobiMson,  which  exactly  apply,  in  spirit,  to  this  1834. 

Will.  "7^- — ' 

Porter 

v» 
Declare  that  the  Plaintiff  is  entitled  to  the  whole  p^^ 

Fund.* 

*  An  Appeal  from  this  Decree,  on  behalf  of  the  Crown, 
was  heard  before  Lord  Lyndhurst  C:  His  Lordship  di- 
rected a  Case  to  be  made  for  the  OpinioD  of  the  Court  of 
Common  Pleas  upon  the  Will.  But,  before  the  Case  was 
arguedy  the  Suit  was  compromised. 


WHITTINGTON  t;.  JENNINGS.  i8th  Febmaiy. 

In  1808  certain  Mine-Shares  were  assigned  to  Trustees,  ^f^^^^ 

in  trust  for  Samuel  Tice  for  life,  and,  after  his  decease.   Voluntary  Deed. 

for  his  Wife  for  life,  and,  after  the  decease  of  the  Sur-  — "" 

ji  made  a  ^r  o* 
vivor,  in  trust  to  raise  760  L  and  pay  the  same  to  such  lun^gry  Assien- 

Persons  as   Samuel  Tice  should,  by  Deed  or    Will,  mentofaSum 

appoint,  and,  in  default  of  appointment,  to  his  Execu-  ofMoney,being, 

<^         •»  FWf      ^  tne  time,  m* 
tors.    Mrs.  Tic6  died  in  1809.     In  1811  Samuel  Itce  debted  to  B.  on 

conveyed  his  Life  Interest  in  the  Mine-Shares  and  in  Balance  of  a 
certain  other  Property,  to  Trustees  in  trust  to  apply  one  coun  °^^.  after- 
Moiety  in  payment  of  the  Sums  due  from  him  to  the  wards  made 

Persons  mentioned  in  ihe  Schedule  to  the  Deed,  and  Payments  to  B., 

'  exceeding  m 

to  apply  the  other  Moiety  for  his  own  maintenance  and  Amount  the 
support.  Bahince  due  at 

'^'^  the  Date  of  the 

Assignment ; 
The  Plaintiff  was  an  Innkeeper;  and,  in  1812,  he  but  uie Balance 

entered  into  an  agreement  with  Tice  to  provide  him  with  ^rc^^*^*^^" 

Board  and  Lodging  for  200 /.a  year;  and  7^C6  conti-  Assignment  was 

nued  to  board  and  lodge  in  the  Plaintiff's  house,  from  set  aside  at  the 
^  '  Suit  of  B. 
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1834-  that  time  until  his  death.    In  1814  ZYce,  being  indebted 

to  the  Plaintiff  in  68/.,  executed  a  Warrant  of  At* 
tomey  for  securing  that  Sum.    In  1816  lice,  who  then 
Jenwings.       ^^^^  ^^  Plaintiff  107  /.,  made  a  voluntary  Appointment 
of  the  760/.  (of  which  the  Plaintiff  was  wholly  ignorant 
until  after  Tice's  death)  in  favour  of  the  Defendants. 
From  time  to  time  Payments  greatly  exceeding,  in  the 
whole,  the  Sum  due  at  the  date  of  the  Appointment, 
were  made  by  Tice  to  the  naintiff,  and  Settlements  of 
Account  took  place  between  them,  on  every  one  of 
which  an  increased  Balance  appeared  to  be  due  to  the 
Plaintiff,  and  Tice  gave  him  Bonds  for  those  Balances. 
In  1823,  the  Plaintiff,  at  I^'s  request,  paid  to  the 
Trustees  of  the  Deed  of  1811,  the  Sum  of  150  /.,  being 
the  Balance  due  to  them  in  respect  of  their  Receipts 
and  Payments  under  that  Deed ;  and,  thereupon,  the 
Trustees  assigned  the  Trust-property  to  the  Plaintiff  in 
trust  for  Tice.    In  December  1830  Tice  died,  having, 
by  his  Will,  appointed  the  Plaintiff  his  Executor.    At 
Tire's  death  a  balance  of  636  L  was  due  from  him  to  the 
Plamtiff. 

The  Defendants  having  claimed  to  have  the  760  L 
raised  and  paid  to  them,  the  Bill  was  filed  praying  that 
the  Appointment  might  be  declared  to  be  fraudulent 
and  void  as  against  the  Plaintiff  and  Tice's  other 
Creditors  (if  any) ;  and  that  the  same  might  be  delivered 
up  to  be  cancelled,  and  that  the  Plaintiff  might  be 
declared  to  be  entitled  to  the  760  2.  as  part  of  lice^s 
Assets. 

Sir  E.  Sugden  and  Mr.  Teed,  for  the  Plaintiff,  said 
that,  at  the  time  when  the  Appointment  was  made,  Tice 
was  in  involved  circumstances ;   that  he  was  then  tn- 
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debted  to  the  Plaintiff,  and  that  the  Debt  continued  to  1834. 

exist  and  increase   from    that    time  until  his  death, 
and,  consequently,  the  Appointment  was  void  under 


Whittivgtov 


13  Eliz.  C.  6.  JgNHlKOS. 

Mr.  Knight  and  Mr.  Williams  for  the  Defendants : 

A  Creditor  who  seeks  to  defeat  a  Voluntary  Deed, 
must  show  either  that  the  Grantor  was  indebted  to  the 
extent  of  Insolvency  at  the  time  when  he  executed  the 
Deedy  or  that,  at  that  time,  he  was  indebted  to  the 
Creditor,  and  that  the  Debt  remains  unpaid.  Liish  v. 
Wilkinson  (a) ;  Kidney  v.  Coussmaker  (&).  In  this  case 
there  is  no  proof  either  of  Insolvency  or  of  continuing 
Debt.  It  appears,  by  the  Exhibits,  that  150  L  was  due 
from  the  Testator  to  the  Plaintiff  in  December  1817, 
and  that,  in  the  course  of  next  Year,  he  made  Payments 
to  the  Plaintiff  amounting  to  220/.;  therefore  the 
original  Debt  was  destroyed.  Devaynes  v.  Noble  (c). 
On  every  Settlement  of  Accounts,  the  Bond  given  for 
the  preceding  Balance,  was  delivered  up  and  cancelled. 

Sir  E,  Sugden  in  reply : 

The  Debt  due  in  1816  went  on  continually  increasing. 
Where  there  is  an  existing  Obligation  at  the  time  when 
the  Voluntary  Deed  is  executed,  a  subsequent  Debt  on 
that  Obligation  will  entitle  the  Creditor  to  be  relieved 
against  the  Deed.  Richardson  v.  Smallwood  (d).  The 
Deed  of  1811  shows  that,  at  that  time,  the  Testator  was 
nnable  to  meet  his  Engagements,  or,  in  other  words, 
that  he  was  Insolvent.  So  that,  in  this  case,  there  was 
both  a  continuing  Debt  and  a  continuing  Insolvency. 

(a)  5  Ves.  384.  (c)  1  Men  585. 

(6)  la  Ves.  136.  ((/)  Jacob.  5$^^ 
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1834.  The  ViCE-CuANCBLLOR  : 

^  In  Deoaynes  v.  Noble  there  was,  first  of  all,  a  Partner- 

^^  ship  of  Five  Persons ;  and  then,  Mr.  Demynes  having 

JuTNiKos.  died,  there  was  a  Partnership  of  Four.  A  Party  who 
had  dealt  with  the  Partnership  of  Five,  continued  to 
have  dealings  with  the  Partnership  of  Four,  in  the  course 
of  which  they  made  Payments  to  him :  and  the  question 
was  whether,  as  there  was  a  Balance  due  to  him  at 
Devaynes's  death,  he  was  to  be  considered  as  a  Creditor 
of  the  Five  in  respect  of  that  Balance,  or  whether  the 
Payments  made  to  him  by  the  Four,  ought  to  be  applied 
in  reduction  of  that  Balance.  But  that  case  has  no 
application  to  this.  For,  here,  the  Creditor  always 
dealt  with  the  same  Person :  and,  though  some  money 
was,  from  time  to  time,  paid  in  respect  of  the  old  Debt, 
that  Debt  went  on  continually  increasing. 

The  Testator  was  Insolvent  from  1811 ;  and  no 
Solvency  was  acquired  by  the  Transaction  of  1823,  or 
subsequently.  There  was  only  a  substitution  of  a 
Creditor  in  lieu  of  the  Trustees ;  and,  at  the  very  moment 
when  that  substitution  was  made,  the  old  Debt  was  in- 
creased. It  would  be  an  improper  application  of  the 
principle  o(  Devaynes  v.  Noble  to  apply  it  to  a  case  like 
the  present. 

Declare  that  the  Plaintiff  is  entitled  to  the  760  /.  a5 
part  of  the  Testator's  Assets. 
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1834. 
1 8th  February. 

WELLESLEY  v.  WELLESLEY.  Tenant  for  life. 

Waste, 

Jl>Y  the  Settlement  on  the  Marriage  of  Mr.  and  Mrs.  ^  Mansion- 

Lofng  fVelle8ley,d^.ted  in  1812,  the  Capital  Mansion-house  house,  Park, 

called    Wanstead   House,  and  the  Buildings,  Gardens,  Grounds  with 

Orchards   and  Park  thereto  belonging  were,  together  certain  Villas 

with  other  Hereditaments,  conveyed   to  the   use  that  on  the  Estate, 

were  11  mi  ted  in 
Lady   C.  T.  Long  might  receive,   thereout,   a  Yearly  g^nct  Settle- 

Rent-charge  of  4,600  L  for  her  life,  with  remainder  to  ment ;  and  the 

Trustees  for  100  Years,  without  Impeachment  of  Waste,  empower^to 

upon   the  Trusts   thereinafter  expressed,  and,  subject  grant  Building 

thereto,  to  the  use  of  Mr.  Long  Welleshy  for  life,  with-  J;^ Jf^^  ^^^^^^ 

out  Impeachment  of  Waste,  with  remainder  to  Trustees  and,  at  there-* 

to  preserve  &c.  with  remainder  to  Mrs.  Long  Wellesley  quest  of  the 

for  life,  without  Impeachment  of  Waste,  with  remainder  to^puj}  jo^n  \\^^ 

to  Trustees  to  preserve  &c.  with  remainder  to  certain  Mansion-house, 

other  Trustees,  for  1,000  Years,  without  Impeachment  sell  the  Mate- 
o  -nr  '      rw%  •       t^      •  n       Tr  "^^  and  applv 

of  Waste,    m  Trust  to    raise  Portions    for   Younger  j-^e  proceeds  in 

Children,  with  remainder  to  the  First  and  other  Sons  of  paying  ofFln- 

the   Marriage,  successively,  in  Tail   Male:    And  the  ^he^Set! """ 

Tenants  for  Life,  when  in  possession  of  the  Estates,  and  The  House  was, 

the  Trustees,  during  the  minority  of  any  Child  entitled  accordingly, 
_,  -T^,,,        iTi.  1  pulled  down, 

to  an  Estate  of  Freehold  and  Inheritance  therein,  were  ^ut  the  Tenant 

empowered  to  grant  Leases,  for  99  Years,  of  any  parts  of  for  Life  unim- 
the  Estates,  to  any  Person  who  would  improve  or  cove-  SS^*g    \^ 
nant  to  improve   the   same  by   erecting  thereon  any  afterwards  re- 
House  or  Houses,  Erections  or  Buildings,  or  to  rebuild  ?!?^"®*\  ^^^^ 

.  ,      _,  rr.  -r.      .•         felhng  the  orna- 

or  repair  any  of  the  Messuages,  Tenements,  Ijrections  cental  Timber 

or  Buildings  which  then  were,  or,  at  any  time  thereafter,  in  the  Park  and 
should  be  on  the  Estates,  or  to  expend  such  Sums  in  Grounds. 
Improvements  thereof  as  should  be  thought  adequate     yy^-J^*     r^^^ 
for  the  interests  therein  respectively  to  be  parted  with,  *^ 
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And  the  Trustees  were  also  empowered  to  sell  or 
exchange  any  part  of  the  settled  Premises,  and  to  apply 
the  Money  in  payment  of  the  Charges  and  Incum- 
brances therein  mentioned,  and,  subject  thereto,  to  in- 
vest such  Monies  in  other  Lands  to  be  settled  to  the 
same  uses ;  and,  also,  at  the  request  of  Mr.  and  Mrs. 
Lang  Wellesley  or  the  Survivor  of  them,  to  be  signified 
as  therein  mentioned,  to  cause  Wamtead  House  to  be 
pulled  down,  or  any  other  of  the  Mansion-houses,  Capi- 
tal and  other  Messuages  and  other  Buildings  which 
then  were,  or  should  be  standing  upon  any  part  of  the 
Estates,  without  rebuilding  the  same,  and  to  sell  the 
Materials  thereof;  and  it  was  declared  that  the  Trustees 
should  stand  possessed  of  the  Money  to  arise  therefrom, 
upon  the  Trusts  thereby  declared  of  the  Money  to  arise 
from  the  sale  of  any  part  of  the  settled  Estates  that 
might  be  sold  under  the  Power  thereinbefore  contained. 


When  the  Settlement  was  executed  the  Manor  of 
Wamtead  comprised,  amongst  other  things,  the  Park, 
Pleasure  Grounds  and  Gardens  of  Wanstead,  together 
with  the  Mansion-house,  and  also  several  ornamental 
Villas  near  the  Park  ;  and  the  Park,  Pleasure  Grounds 
and  Gardens  contained  a  great  number  of  Trees  which  had 
been  planted  or  were  left  standing  for  the  ornament 
or  shelter  of  the  Mansion-house,  Park  and  Pleasure 
Grounds,  in  Clumps,  Lines,  Avenues  or  Vistas,  or  in 
single  Trees:  and  the  Lands  adjoining  to  and  forming 
the  Approaches  to  the  Mansion-house,  Park  and  Plea- 
sure Grounds  also  contained  a  great  number  of  Trees 
which  had  been  planted  or  left  standing  for  the  orna- 
ment or  shelter  of  the  Mansion-house,  Park  and 
Pleasure  Grounds,  and  also  of  the  Villas  contiguous 
thereto. 
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In  pursuance  of  the  Power  in  the  Settlement,  the 
Trustees  caused  Wanstead  House  to  be  pulled  down, 
and  sold  the  Materials. 

Mrs.  Lang  fVellesley  died  in  1825,  leaving  the  De* 
fendant  her  Husband,  and  the  Plaintiff,  her  eldest  Son, 
her  surviying. 

The  Bill,  which  was  filed  in  1828,  alleged  and  the 
Answer  admitted  that  the  Defendant  had  lately  caused 
to  be  felled  a  great  number  of  the  Trees  in  the  Park, 
Gardens  and  Pleasure  Grounds  of  Wanstead^  which  were 
planted  for  the  ornament  thereof,  and  also  divers  other 
Trees  planted  in  Avenues,  Vistas  and  Clumps,  and  sepa- 
rately or  singly,  both  in  the  Park  and  upon  the  Lands 
adjoining  thereto,  for  the  ornament  and  shelter  of  the 
Park^  and^  Pleasure  ^Grounds ;  and  that  he  had  als 
marked  for  cutting  down  nearly  2,000  other  Trees  which 
were  standing  and  growing  in  and  about  the  Park  and 
Pleasure  Grounds  and  the  Lands  adjoining  thereto,  the 
whole  of  which  were  either  standing  in  the  Park  and 
Pleasure  Grounds,  and  were  ornamental  thereto,  or 
were  planted  in  Vistas,  Avenues  and  Clumps,  or  sepa- 
rately and  singly  upon  the  Lands  and  Grounds  adjoin- 
ing the  Park  and  Pleasure  Grounds,  and  were  intended 
for  the  ornament  and  shelter  thereof.  The  Bill  further 
alleged  that  a  lai^e  proportion  of  the  Trees  marked  for 
cutting  down,  consisted  of  Limes,  Horse  Chesnut,  Syca- 
more and  other  Trees  not  fit  to  be  felled  for  Timber,  and 
that,  by  the  felling  thereof,  the  whole  of  the  Demesne  of 
tVanstead  Park  would  be  laid  waste,  and  become  wholly 
incapable^  for  a  very  long  period  of  years,  of  being 
applied  to  the  purposes  of  a  Residence,  eithfir  by  the 
Persons  who,  under  the  Settlement,  might    thereafter 
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become  entitled  in  Possession  to  the  Inheritance  of  the 
Domain,  or  by  those  to  whom  such  Persons  might  de- 
mise the  same,  and  that  the  Lands  and  the  Messuages 
erected  thereon^  would  be  greatly  injured  or  lessened  in 
value.  The  Bill  prayed  that  the  Defendant  might  be 
restrained  from  cutting  down  any  Timber  or  other  Trees 
then  standing  in  and  upon  the  Park,  Garden  and  Plea- 
sure Grounds,  and  which  were  planted  or  growing  there 
for  the  protection  or  shelter  of  the  Park,  Garden  and 
Pleasure  Grounds,  or  for  the  ornament  thereof,  and  from 
felling  or  cutting  down  any  Timber  or  other  Trees  which 
were  planted  and  stood  or  grew  in  Avenues,  Vistas  or 
Clumps,  or  separately  or  singly,  for  the  ornament  of  the 
Park,  Gardens  and  Pleasure  Grounds,  or  other  Grounds 
and  Lands  thereto  belonging. 


The  VicC"  Chancellor  granted  the  Injunction,  ex  parte : 
and,  in  1830,  a  Motion  to  dissolve  it  on  the  coming  in 
of  the  Answer,  was  refused,  by  Lord  Lyndhurst.  The 
Cause  now  came  on  to  be  heard. 

Sir  £.  Sugden,  Mr.  Pepys  and  Mr.  Cockerell,  for 
the  Plaintiff: 

This  Case  was  argued  at  great  length,  on  the  Motion 
to  dissolve  the  Injunction.  That  Motion  was  refused; 
and  no  alteration  has  since  taken  place  in  the  circum- 
stances of  the  Case.  The  whole  of  the  Property  is  of 
an  ornamental  nature :  and,  though  the  Mansion-house 
has  been  pulled  down  under  a  power  in  the  Settlement, 
yet  that  Settlement  did  not  anticipate  that,  therefore,  the 
Grounds  were  to  be  destroyed.  There  are  several  Villas 
belonging  to  the  Property,  which  will  lose  their  value  if 
the  Timber  is  cut  down.  The  Plaintiff  is  within  a  few 
months  of  being  of  Age ;  and,  when  be  comes  into  Pes- 
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session,  he  may  think  fit  to  have  the  Mansion-house  18 

re-built.  ' 

Weli- 

Mr.  Beames  and  Mr.  R.  JRoupell  for  the  Defendant :  v 

The  Settlement,  so  far  from  contemplating  the  con- 
tinuance and  preservation  of  the  Mansion-house,  con- 
tained a  Clause,  under  which  the  Trustees,  v^ith  the 
sanction  of  Mr.  and  Mrs.  Wettesley,  were  empowered  to 
pull  it  down,  sell  the  Materials  and  apply  the  Proceeds 
in  paying  off  the  Incumbrances  on  the  Estates.  Ac- 
cordingly, the  Mansion-house  has  been  pulled  down; 
and  the  Money  produced  by  the  sale  of  the  Materials, 
has  been  applied  in  a  manner  very  beneficial  to  the 
Persons  in  Remainder,  namely,  in  paying  off  the  Incum- 
brances on  the  settled  Estates ;  but  Mr.  Wellesley,  the 
Tenant  for  Life,  has  been  deprived  of  the  benefit  he 
might  have  derived,  either  by  letting  the  House  or  using 
it  as  a  Residence.  It  appears,  by  his  Answer,  that  he 
was  about  to  exercise,  merely,  his  legal  right,  by 
cutting  such  Timber  as  was  fit  to  be  cut. 

Lord  Lyndhurst  gave  no  Reasons  for  his  Judgment ; 
but,  just  before  his  retirement  from  Office,  simply, 
refused  the  Motion.  It  by  no  means  follows  that  an 
Injunction  ought  to  be  made  perpetual,  merely  because 
it  has  been  continued  until  the  Hearing. 

This  Court  has  never  restrained  a  Tenant  for  Life 
unimpeachable  of  Waste,  from  exercising  his  legal 
right,  except  where  there  has  been  a  Mansion-house. 
Williams  v.  Day  (a) ;  Lord  Bernard's  Case  (ft) ;  Jbra- 
ham  V.  Bubb  (c);  Packington's  Case  (d);   Charlton's 

(a)  2  Ch.  Ca.  32.  (c)    a  Freem.  53. 

{b)  Free.  Ch.  454.  (d)  :3  Atk.  315. 
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Case  (0*  There  is  no  Case  in  which,  the  Mansion-house 
having  been  pulled  down  under  a  Provision  in  thci 
Settlement,  this  Court  has  protected  the  Timber  which 
would  have  been  ornamental  to  it  if  it  had  remained  < 
The  Timber  is  connected  with  the  House,  and  the  House 
being  gone,  the  Protection  of  this  Court  has  ceased. 

[The  Vice-Chancellor :-— The  Timber  need  not,  neces- 
sarily, be  ornamental  to  the  House ;  for  this  Court  pro^ 
tects  Trees  even  if  they  are  out  of  sight  of  the  House.] 

The  Court,  certainly,  does  protect  Trees  planted  at  a 
distance  from  the  House,  provided  they  were  planted  or 
left  standing  with  reference  to  the  House.  The  Mar« 
quis  of  Dowmhire  v.  Sandys  (/) ;  Lord  Tamwarth  v. 
Lord  Ferrers ig);  O'Brien  v.  O'jBrien(A);  Chamber- 
layne  v.  Dummer  (  i ) ;  Day  v.  Merry  (k) ;  Leightan  v< 
Leightan  (Z ) ;  Strathmore  v.  Bowes  (m). 

Lord  JSldon  always  lamented  the  existence  of  the 
Jurisdiction  of  this  Court  in  Cases  of  equitable  Waste, 
and,  uniformly,  refused  to  extend  it.  In  the  Marquis  of 
Dawnshire  v.  Sandys,  His  Lordship  says :  ''  There  is 
no  instance  of  arguing  that  the  Injunction  is  to  be 
granted  upon  that  ground,  that  the  Trees  are  oma^ 
mental,  not  to  the  Estate  upon  which  they  grow,  but  to 
the  surrounding  Country." 


[The  Vice-Chancellor  .'-^Lord  Eldon  there  alludes  td 
the  Lands  of  other  Persons.] 


(je)  1  Vez.  265,  cited. 
if)  6  Ves.  107. 
(g)  Ihid.  419. 
(A)  Amb.  107. 


(1)1  Bro.  C.  C.  165. 
(k)  16  Ves.  375- 
(/)  1  Bro/C.C.  168,  noU. 
(m)  2  Bro.  C*  C.  88. 
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Here  the  Court  is  asked  to  exercise  its  Jurisdiction 
with  reference  to  the  Villas  which  are  on  the  outside  of 
the  Park. 

Burges  v.  Lamb  (n),  Smyths  v.  Smythe  (o),  and 
Coffin  ▼.  Coffin  (p),  also  are  Cases  which  show  Lord 
JEldon'%  reluctance  to  extend  the  Doctrine  of  this  Court  as 
to  Equitable  Waste.  Here  the  interference  of  the 
Court  is  sought  to  protect  Timber  which  was  ornamental 
to  a  Mansion-house  that  no  longer  exists ;  which  is  ex- 
tending the  doctrine  much  further  than  it  has  been 
carried  in  any  Case  that  has  been  hitherto  decided. 

The  Vice-Chancellor  : 

The  whole  of  the  Case  was  before  Lord  LyndAurst, 
on  the  application  that  was  made  to  him,  on  the  coming 
in  of  the  Answer,  to  dissolve  the  Injunction  which  I 
had  granted  ex  parte.  No  Evidence  has  been  gone 
into;  and,  therefore,  the  circumstances  of  the  Case,  as 
they  appeared  on  the  Bill  and  Answer,  remain  unaltered. 
The  consequence  is  that  I  am  bound  by  what  Lord 
Lyndhurst  has  done. 

An  Account  must  be  taken  of  the  Timber  felled 
and  of  the  Monies  received,  by  Mr.  Wellesley^  from 
the  sale  of  it.  The  Amount  must  be  paid  into  Court, 
and  form  part  of  the  Settlement  Fund,  but  he  is  not  to 
take  a  Life-interest  in  it;  and  the  Injunction  must  be 
made  perpetual. 

(«)  16  Ve».  174.         (0)2  Swans.  251.         (p)  Jac.  70. 
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19th  Sc  ai8t 

February. 

Executors  and 
Trustees, 


GARRETT  v.  NOBLE. 

William  DEVAYNES,  by  his  Will  dated  the 
16th  of  June  1808,  gave  all  his  Real  and  Leasehold 
Estates,  and  all  his  Money,  Securities  for  Money, 
Capital  in  Trade,  Debts,  and  all  other  his  Personal 
Estate  and  Effects,  to  William  Noble,  Samuel  Pepys 
Cockerell  and  Frederick  Booth,  and  their  Heirs,  Exe- 
cutors, &c.  in  Trust,  with  all  convenient  speed  after 
his  decease,  to  call  in  and  convert  into  Money  all  his 


Executors  who 
were  directed 
by  the  Will  to 
call  in  the  Tes- 
tator's Personal 
Estate  with  all 
convenient 
speed,  continued  Personal  Estate,  and,  at  such  times  as  they  should  think 

bis  Trade  for        proper,  absolutely  to  sell  and  dispose  of  his  Freehold 

some  years  after         ,  -         ,    , ,   ,;  .  ,        ,         ,  .     ^ 

his  death,  and      ^"^  Leasehold  Estates,  either  altogether  or  m  Parcels, 

by  Public  Auction  or  Private  Contract,  to  such  Per- 
sons and  for  such  Prices  as  they  should  think  fit ;  and 
to  stand  possessed  of  the  Proceeds,  upon  Trust,  after 
payment  of  his  Debts,  Legacies  and  Annuities,  for  his 
Son  William  Devaynes  and  his  Children :  and  he  em- 
powered his  Trustees  to  Lease  his  Real  Estates  until 
the  Sale  thereof,  and  appointed  them  his  Executors. 
By  a  Codicil  dated  the  17th  of  June  1808,  the  Testator 
revoked  the  Trusts  declared  by  his  Will  as  to  his  Real 
and  Personal  Estates,  and  declared  that  his  Real 
Estates  should  be  held  by  his  Trustees  in  Trust  for  his 
Son  William  Devaynes  for  life,  v^hen  he  should  attain 
the  age  of  27  years,  and,  after  his  decease,  in  Trust  for 
his  Children  as  therein  mentioned.     The  Testator  then 


ultimately  a 
considerable 
Loss  was  suS' 
tained.     But 
the  Court  re- 
fused to  charge 
them  with  the 
Loss,  as  they 
liad  acted  bond 
\hii{f^\iide^  and  accord- 
f'/i4'fSO^S  to  the  best 
>.^.;^."f  their  judg- 
ment. 

Acquiescence, 


If  a  Person  inte- 
rested under  a 
Will,  files  a  Bill 
for  an  Account, 
against  the  Exe- 
cutors, not  seeking  to  charge  them  for  wilful  default^  and  dies  pend- 
ing the  Suit,  his  Personal  Representative  cannot  charge  them  by  Bill 
of  lievivor  and  Supplement,  if  the  acts  complained  of,  were  known  to 
the  deceased  Plaintiff. 
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gave  to  his  Trustees  Powers,  in  the  usual  fonxiy  for 
Leasing  and  Selling  and  Exchanging  his  Real  Estates 
with  the  consent  of  the  Person  for  the  time  bebg  en- 
titled to  the  Rents :  and»  as  to  his  Leasehold  and  Per- 
sonal Estate,  he  declared  that  the  same  should  be  con- 
verted into  Money  according  to  the  directions  in  his  Will, 
and  that,  out  of  the  Proceeds,  his  Trustees  should  pay 
his  Debts,  Legacies,  &c.,  and  invest  the  Surplus  in  the 
manner  directed  by  his  Will«  and  stand  possessed  of  the 
Securities  upon  Trusts  corresponding,  as  nearly  as  might 
be,  with  the  Trusts  before  declared  of  his  Real  Estates* 


i8af. 


Garbstt 
Noble, 


'Yhe  Testator  died  in  November,  1809.  At  his  death 
he  was  a  Partner  in  the  Banking-house  of  JDevaynes, 
Noble  ^  Co. :  and  he  also  carried  on  the  Business  of 
a  Paper-maker  at  certain  Freehold,  Leasehold,  and 
Copyhold  Mills  at  Ipingin  Sussex.  The  Testator  was 
seised  and  possessed  of  Four-Tenths  of  the  Mills  and  of 
the  Capital,  Stock  in  Trade  and  Effects  belonging  thereto, 
and  had  agreed,  with  T.  Harrison  and  the  Assignees  of 
Henry  Cooke,  his  late  Partners  in  the  Business,  for  the 
purchase  of  the  remaining  Shares.  The  Accounts  of  this 
Partnership  had  not  been  settled  since  April  1803,  and 
were  in  a  very  confused  state.  In  December  1800,  the 
Executors  determined  to  put  an  end  to  the  Business  of  the 
Mills  as  soon  as  practicable,  and  to  sell  the  Mills  and 
the  Stock  in  Trade  and  Effects  belonging  thereto ;  and, 
accordingly,  they  applied  to  Harrison  and  to  Cooke's  As- 
signees to  concur  in  the  proposed  Sale,  but  the  latter 
refused.  In  April  1810,  at  which  time  there  was  a 
considerable  Stock  in  the  Mills  and  several  Orders  un- 
dertaken by  the  Testator  which  remained  unexecuted,  the 
Executors,  by  the  advice  of  the  Person  who  had  been  con- 
fidentially employed  by  the  Testator  to  manage  the  Mills 
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for  him,  determined,  with  a  view  to  eventually  sellbg  the 
Mills  to  the  greatest  advantage,  to  continue  the  work-* 
ingofthem,  in  order  that  the  Trade  and  Connections 
and  Machinery  might  be  preserved.  Accordingly,  the 
Mills  were  worked,  and  the  Business  was  carried  on  in 
the  same  manner  as  in  the  Testator's  lifetime,  and  the 
Executors  continued  their  endeavours  to  sell  them  and  the 
Stock  and  Effects  belonging  thereto,  and  to  prevail  on 
Harrison  and  Cookers  Assignees  to  concur  in  the  Sale. 
In  May  1810  Harrison  became  Bankrupt.  In  July 
following,  the  surviving  Partners  in  the  Bank  became 
Bankrupts.  In  September  1810  William  Devaynes,  the 
Son,  attained  27,  and,  thereupon,  the  Trustees  and  Exe- 
cutors let  him  into  possession  of  all  the  Testator's  Real 
Estates  except  the  Mills.  In  Michaelmas  Term  1810 
W.  Devaynes  and  Louisa  his  Wife  filed  a  Bill  against 
the  Executors  and  Trustees  and  certain  other  Persons, 
stating  (amongst  other  things)  that  he  had  been  let 
into  possession  of  all  the  Real  Estates,  and  praying 
for  the  usual  Accounts,  but  not  complaining  of  any 
Breach  of  Trust  or  other  misconduct  on  the  part 
of  the  Trustees  and  Executors.*  On  the  12th  of 
March  1811  the  Solicitor  for  Devaynes  and  Wife,  by 
Devaynes*s  desire,  wrote  a  letter  to  Booth,  inquiring 
how  the  Iping  Account  stood,  whether  the  Debts  had 
been  collected,  and  whether  there  was  a  probability  of 
the  Concern  being  brought  to  a  close  shortly.  Booth 
wrote,  in  answer,  that  the  Executors  had  been  very 
anxious  to  put  an  end  to  the  Concern  ever  since  the 
death  of  Devaynes  the  elder,  but  that  disputes  about 
the  Title  had  prevented  it.  In  Easter  Term  1811 
the  Executors  were  under  the  necessity  of  filing   a 


•  See  Devaynes  v.  Aoftfe,  1  Mer.  529. 


CASES  IN  CHANCERY. 


607 


Bill,  against  the  Assignees  of  Coohe  and   Harrison, 
to  compel  a  specific  performance  of  the  Agreements 
entered  into  with  the  Testator,  and  to  have  the  Ac- 
comits  of  the  Partnership  between  him  and  the  Bank- 
rupts taken  from  the  30th  of  April  1803,  and   for 
an  Inj  miction  to  restrain  an  Action  which  Cooke*B  As* 
signees  had  brought  against   the  Executors,  for  the 
recovery  of  a  large  Sum  of  Money.     On  the  2d  of 
March  1812,  the   Causes  of  Devaynes  v.  Noble  and 
Baring  ▼.  Noble  (the  latter  being  a  Suit  by  Creditors  of 
Devaynes,  Noble  ^  Co.)  were  heard.      Cooke  having 
proposed  to  purchase  the  Mills  and  the  Stock  and 
Machinery  thereon,  an  Order  in  the  three  Causes  of 
Nobie  V.   Cooke,  Devaynes  v.  Noble,  and  Baring  v. 
Noble,  was  made,  in   March   1813,  on  the  applica- 
tion of  the  Executors,  with  Notice  to  all  Parties  and 
Devaynes  and  Wife  appearing  by  their   Counsel,  by 
which,  after  reciting  that  the  Business  of  the  Mills  had 
been  carried  on,  since  the  death  of  the  Testator,  by  his 
Executors,  but  the  Accounts  of  the  Testator's  Estate 
having  been  directed,  by  the  Decree  in  the  two  last'^ 
mentioned  Suits,  to  be  taken  before  the  Master,  the 
Executors  did  not  feel  themselves  warranted  in  carrying 
on  the  Business  of  the  Mills,  especially  as  it  had  become 
unproductive,  and,  if  continued,  would  require  a  cond' 
derable  Sum  for  that  purpose ;  it  was  referred  to  the 
Master  to  inquire  and  state  whether  the  Proposal  ought 
to  be  carried  into  execution,  or  whether  it  was  proper 
that  the  Mills,  Stock  in  Trade  and  Effects  should  be  sold 
in  any  other  manner*    On  the  5th  of  July  1814,  the 
Master  reported  that  it  would  be  proper  that  the  Mills, 
Stock  and  Effects  should  be  sold  to  Cooke  upon  the 
Terms  proposed.    The  Solicitor  for  Devaynes  and  Wife 
attended  the  Proceedings  before  the  Master  under  the 


ifi34. 
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Order,  and  took  a  Copy  of  the  Report.  In  Novem- 
ber 1814,  and  before  the  Sale  could  be  completed, 
Cooke  again  became  Bankrupt;  and  thereupon  the 
Executors  discontinued  the  working  of  the  Mills,  ex- 
cept for  the  purpose  of  working  up  the  Materials  then 
on  the  Premises,  and  discharged  the  Workmen.  In 
December  1814  a  Decree  was  made,  according  to  the 
Prayer  of  the  Bill,  in  Noble  v.  Cooke.  In  April  1815 
the  Executors  obtained  an  Order,  as  before,  that  the  Mills 
and  Utensils  should  be  sold  by  Auction,  and  that  the 
Executors  should  have  a  reserved  Bidding  on  the  Sale. 
Accordingly  the  Mills  were  put  up  to  Sale  on  the  17th 
of  July  1815,  in  two  Lots;  but  no  Person  bid  for  the 
first  Lot,  and  there  was  one  Bidding  only  for  the  second, 
which  was  greatly  below  its  value,  and»  in  consequence, 
the  Mills  were  not  sold.  On  the  7th  of  November 
1815  the  Executors  obtained  an  Order,  as  before, 
referring  it  to  the  Master  to  inquire  what  it  would  be 
proper  to  do  with  respect  to  the  Mills.  On  the  17th 
of  February  1816,  the  Mtuter  reported  that  the  Mills 
ought  to  be  advertised  for  Sale  by  Private  Contract; 
and  the  Solicitor  for  Devaynes  and  Wife  attended  be- 
fore the  Master  as  before.  The  Mills  were  frequently 
advertised,  but  no  offer  was  made  for  them. 


In  January  1818,  Devaynes^  the  Son,  died,  leaving 
his  Wife  and  two  Infant  Children  surviving.  In  Hilary 
Term  of  that  year,  a  Bill  of  Revivor  and  Supplement 
was  filed  by  Mrs.  Devaynes  and  her  Children,  stating 
(amongst  other  things)  the  Will  of  Devaynes  the  Son, 
and  that  his  Widow  had  obtained  Letters  of  Adminis- 
tration with  his  Will  annexed,  and  praying  that  the 
Suits  might  be  revived  and  prosecuted,  and  that  proper 
Directions  might  be  given  for  Payment,  to  Mrs.  Devaynes, 
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of  the  Jointure  appointed  to  her,  under  a  Power  con- 
tained in  the  Will  of  Devaynes  the  Father,  out  of  his 
Real  and  Personal  Estate.  In  November  1818,  the 
Decree  was  made  in  the  Supplemental  Suit,  directing 
the  Decree  in  Deoayne$  v.  Nohle  and  Baring  v.  NobUj 
and  the  Proceedings  therein,  and  the  Accounts  and  In- 
quiries thereby  directed,  to  be  carried  on  and  prosecuted 
between  the  then  present  Parties  in  like  manner  as 
thereby  directed  as  to  the  Parties  to  the  said  original 
Causes.  On  the  17th  of  June  1820,  the  Mills  were  again 
put  up  to  Auction,  under  an  Order  made  on  Notice  to 
all  Parties;  but  no  sufficient  Bidding  was  made  for 
them.  Under  another  Order  made,  in  like  manner,  in 
1821,  the  Mills  were,  and  had  been  ever  since,  let  on 
Lease,  with  the  approval  of  the  Master. 

Mrs.  Devaynes  afterwards  married  Robert  Garrett, 
and  thereupon  the  Suits  were  revived.  In  1823  Noble, 
who  had  been  the  Active  Trustee  of  the  Will  of  Devaynes 
the  elder,  died:  and,  in  1824,  Mr.  and  Mrs.  Garrett 
and  the  Infants  filed  a  Bill  of  Revivor  and  Supplement 
against  his  Executor,  praying,  amongst  other  things, 
for  an  Account  of  his  Estate  possessed  by  his  Executor. 
In  June  1826  the  Decree  was  made  in  the  last-men- 
tioned Suit.  In  1827  CackereU  died,  having  appointed 
his  Wife  and  his  two  Sons  his  Executors. 


1834- 
Garrett 

NOBLR. 


In  February  1828  Mr.  and  Mrs.  Garrett  and  the 
Infants  filed  a  Bill  of  Revivor  and  Supplement  against 
the  Executors  of  Noble  and  Cockerell,  and  against  Booth 
and  other  Parties,  stating  that  Devaynes  the  elder 
had,  at  his  death,  a  large  Capital  invested  in  his  Busi- 
ness of  a  Paper-maker;  that,  according  to  the  directions 
in  his  Will  and  Codicil,  the  Implements,  Machinery, 
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Utensils,  Capital  and  Stock  in  Trade  of  the  Basiness 
ought  to  have  been  sold  immediately  after  his  death, 
and  tne  Proceeds  invested  for  the  Benefit  of  JDevavneB 
the  younger,  his  Wife  and  Children ;  that  the  Plaintiffs 
had,  lately  and  long  since  the  filing  of  the  first  Suppler- 
mental  Bill,  discovered  that  the  Executors  took  upon 
themselves  to  carry  on  the  Business  with  the  Monies 
which  they  received  on  account  of  the  Capital  thereof 
and  the  other  Personal  Estate  of  their  Testator,  and 
thereby  his  Estate  had  sustained  a  Loss  of  70,000/.  and 
upwards.  The  Bill  prayed  that  the  Suits  might  be 
revived  against  CockerelFs  Executors,  and  that  it  might 
be  declared  that  it  was  a  Breach  of  Trust  in  the  £xe« 
cutors  to  continue  the  Business  of  the  Mills,  and  that 
Booth,  and  the  Estates  of  Noble  and  CockereU  might 
be  charged  with  the  Loss  sustained  thereby. 


The  Defendants,  in  their  Answer,  said  that  the  Busi- 
ness was  carried  on  Jrom  necessity,  and  with  the  kftaw^ 
ledge  and  acquiescence  of  Mr.  and  Mrs.  Deoaynes  and 
their  Solicitor,  and  that  a  great  Loss  would  have  ac- 
crued to  the  Testator's  Estate,  if  the  Business  had  been 
stopped  upon  the  Testator's  death. 


The    Attorney 'General,    Mr.    Knight    and    Mr* 
Spence,  for  the  Plaintiffs : 

The  Will  and  Codicil  contain  no  direction  for  car- 
rying on  the  Business ;  on  the  contrary,  they  direct  the 
Personal  Estate  to  be  called  in,  and  converted  into 
Money  with  all  convenient  speed  after  the  Testator's 
death.  If  Trustees  continue  a  Trade  when  they  are  not 
directed  so  to  do— if  they  carry  it  on  longer  than  is  ne- 
cessary to  wind  it  up,  they  do  it  at  their  own  hazard. 
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The  original  Suit  was  instituted  so  early  as  1810,  and 
the  Decree  in  that  Suit  was  made  in  1812.  The  Exe- 
cutors might  have  applied,  by  Petition  in  that  Suit,  for 
the  direction  of  the  Court  as  to  the  course  which  they 
ought  to  take.  It  was  not,  however,  until  March  1813 
that  the  question  as  to  the  propriety  of  selling  the 
Mills,  was  brought  under  the  consideration  of  the  Court. 
Why  was  not  the  plan  of  Leasing  the  Mills  resorted  to 
before  1821  ? 


.1834- 


Gabbett 

Vm 

NOBLB. 


DevayneSf  the  younger,  was  Tenant  for  Life  only  under 
the  Will  and  Codicil.  No  conduct  of  his  could  affect 
his  Wife  or  his  Children ;  and,  consequently,  any  case  of 
acquiescence  that  might  have  been  made  out  against 
him,  is  now  at  an  end.  Mrs.  Oarrett's  Title  did  not 
commence  till  after  his  death ;  and  the  Infants  were  not 
brought  before  the  Court  until  1818;  and,  therefore^ 
they  cannot  be  bound  by  any  proceedings  in  the  Suit 
which  took  place  previously  to  that  time. 

[The  Vice-CAanceUor : — If  there  was  acquiescence  on 
the  pert  of  Devaynts  the  younger,  and  the  Infants  file  a 
Bill  in  conjunction  with  his  Personal  Representative, 
the  Court  could  not  give  them  any  relief.  How  is  the 
Court  to  deal  with  a  Suit  in  which,  as  to  one  of  the 
Co-plaintiffs,  it  ought  to  dismiss  the  Bill,  and,  as  to  the 
other  Co-plaintiffs,  to  give  relief?] 

The  Court  is  bound  to  administer  relief  to  Mrs. 
Garrett  as  Jointress  under  the  Power  in  the  Will  of 
DevayneB  the  elder.  She  cannot,  in  that  character,  be 
bound  by  any  acquiescence  on  the  part  of  Devaynes  the 
younger. 


CASES    IN    CHANCERY. 

Primdfacie^  the  conduct  of  the  Trustees  amounts  to 
a  Breach  of  Trust ;  but  we  do  not  ask  the  Court  now  to 
declare  that  a  Breach  of  Trust  has  been  committed,  but 
we  ask  for  an  Inquiry  only. 

Sir  K  Sugden,  Mr.  Pepys^  Mr.  Rolfe,  Mr.  Purvis 
and  Mr.  J.  RamiUy,  for  the  Defendants : 

The  Infants  were  brought  before  the  Court  so  early  as 
1818.  In  the  Bill  which  was  then  filed,  there  is  no 
complaint  against  the  Executors.  If  a  Suit  is  instituted 
on  behalf  of  Infants,  they  are  as  much  bound  by  it  as^ 
if  they  were  Adults.  If  the  Mother  of  the  Infants 
cannot  maintain  this  Suit,  the  Infants  cannot  maintain  it. 
The  original  Bill  was  filed  in  1810,  by  Devaynes  the 
younger,  who  was  deeply  interested  in  his  Father's 
Estate ;  and,  since  his  death,  the  Parties  have  gone  on 
filing  Bills  of  Revivor  and  Supplement :  ought  they 
then  to  be  allowed  to  file  a  new  Bill  stating  Facts  known 
to  the  Person  under  whom  they  Claim  ?  If  you  file  a 
Bill  against  Executors,  and  do  not  chaige  them  for 
wilful  Default,  it  is  too  late,  after  a  lapse  of  18  years,  to 
file  a  new  Bill  against  them  for  that  purpose.  It  ap- 
pears, from  the  Evidence,  that  the  Executors  were  most 
anxious  to  do  their  duty,  and  that  every  exertion  was 
made  by  them  to  dispose  of  the  Mills.  They  had  great 
difficulties  to  encounter,  owing  to  the  Bankruptcies  of 
Cooke  §p  Harrison^  and  to  Harrison^s  death.  If  the 
Executors,  when  they  found  that  they  could  not  sell 
the  Mills,  had  stopped  the  working  of  them,  the 
Machmery  and  Trade  would  have  been  destroyed.  They 
continued  the  Trade,  as  they  were  justified  in  doing, 
merely  for  the  purpose  of  selling  it  beneficially ;  and 
they  employed  the  same  Person  to  manage  it,  as  the 
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Testator  had  done,  and  in  whom  he  had  placed  entire 
confidence.  From  the  Letter  of  March  1811,  the  Order 
of  March  1813,  and  the  other  Orders  in  the  Cause 
and  the  Proceedings  before  the  Master  under  them, 
Mr.  Deoaynesj  under  whom  Mrs.  Garrett  claims,  knew 
that  the  Trustees  were  carrying  on  the  Trade  and  every 
thing  that  took  place  with  respect  to  the  Mills,  and  yet 
he  never  made  any  objection.  When  Mrs.  Garrett 
filed  the  Bill  of  Revivor  and  Supplement  in  1818,  she 
did  not  complain  of  any  misconduct  in  the  Trustees ; 
but  she,  thereby,  adopted  yjl  the  prior  Proceedings  in 
the  Cause,  as  the  Representative  of  her  late  Husband. 


1834. 


Garrett 

v. 

Noble. 


The  Vice-ChanceUoTf  after  stating  the  Will  and  Co- 
dicil, proceeded  thus : 


The  Will  does  not  make  it  imperative  on  the  Trustees 
to  proceed  to  Sale  of  all  the  Personal  Property  in  the 
Mills,  immediately  after  the  death  of  Devaynes  the 
Father;  but  directs  the  Trustees,  with  all  convenient 
speed  after  the  death  of  the  Testator^  to  call  in  and 
convert  into  Money  all  his  Personal  Estate.  By  the 
Codicil,  a  Power  to  sell  the  Real  Estates  is  given 
to  the  Trustees,  with  the  consent  of  the  Person  for  the 
time  being  entitled  to  the  Rents.  It  is  reasonable  to 
suppose  that  there  could  not  be  an  advantageous  Sale  of 
the  Personal  Property  in  the  Mills,  unaccompanied  by 
a  Sale  of  the  Mills  themselves.  I  think,  therefore,  that 
the  Trustees  might,  reasonably,  pause  until  a  year  after 
the  Testator's  death,  when  Devaynes  the  Son  attained 
27,  before  they  proceeded  to  sell  the  Personal  Property 
in  the  Mills.  It  appears,  from  all  the  Documents  that 
have  been  read,  that  the  Trustees  had  no  other  desire 

Vol.  VI.  M  M 
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than  to  do  the  best  they  could  in  the  complicated  state 
of  the  Testator's  affairs. 

As  William  Devaynes,  on  attaining  27,  was  put  in 
possession  of  all  the  Real  Estates  except  the  Mills,  it 
must  have  occurred  to  him  to  inquire  why  he  was  not 
put  in  possession  of  the  Mills.  In  the  Bill  which  he 
filed  in  1810,  he  made  no  complaint  as  to  the  Mills ; 
and  yet  he  must  have  been  aware  what  was  the  con- 
dition of  them  and  of  the  Trade  connected  with  them. 
On  the  12th  of  March  1811,  his  Solicitor  wrote  a  Letter 
to  Mr.  Boothj  containing  inquiries  as  to  the  Mills ;  but 
no  proceeding  was  taken  in  consequence  of  the  answer 
which  was  sent  to  those  inquiries.  In  Easter  Term 
1811,  after  the  Trustees  had  exerted  themselves,  but 
without  success,  to  prevail  on  the  Assignees  of  Cooke  ^ 
Harrison  to  concur  in  a  Sale  of  the  Mills,  the  Bill  was 
filed  in  Noble  v.  Cooke,  to  compel  a  specific  perform- 
ance of  the  Agreement  entered  into,  by  Harrison  ^ 
Cookers  Assignees,  with  the  Testator.  In  March  1812, 
a  Petition  was  presented  by  the  Executors  in  the  three 
Causes  of  Noble  v.  Cooke,  Devaynes  v.  Noble,  and 
Baring  v.  Noble ;  the  institution  of  which  last  Suit,  it 
may  be  observed,  must  have  greatly  augmented  the 
embarrassments  under  which  the  Executors  were  la- 
bouring. That  Petition  stated  (amongst  other  things) 
that  the  Business  of  the  Mills  had  been  carried  on,  since 
the  death  of  the  Testator,  by  his  Executors ;  but  that, 
the  Accounts  of  his  Estates  being  directed,  by  a  Decree 
in  the  two  last-mentioned  Causes,  to  be  taken  before 
the  Master,  the  Executors  did  not  feel  themselves  war- 
ranted in  carrying  on  the  Concern,  especially  as  it  had 
become  unproductive^  and,  if  continued,  would  require 
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ft  considerable  Sum  of  Money  for  that  purpose ;  and  it 
played  tliat  it  might  be  referred  to  the  Mmter  to  inquire 
and  state  whether  the  Proposal,  which  Coohe  had  made, 
ioT  the  Purchase  of  the  Mills  and  the  Stock  and  Uten- 
sils therein,  ought  to  be  carried  into  execution.  On  the 
hearing  of  this  Petition,  William  Deoaynes  and  his 
Wife  appeared  by  Counsel ;  and  it  was  then  referred  to 
the  Master  to  inquire  and  state  whether  the  Proposal 
ought  to  be  carried  into  execution.  On  the  5th  of  July 
1814  the  Master  made  his  Report :  and  it  appears  on 
the  face  of  the  Report  that  William  Devaynes'%  Soli- 
citor attended  the  Master  on  the  reference.  In  De- 
cember 1814  the  Decree  was  made  in  Noble  v.  Coohe. 
i  In- April  1815,  another  Order  for  the  Sale  of  the  Mills 
>w(as  obt^ned  in  the  three  Causes,  in  consequence  of 
.Coolishsmag  become  Bankrupt. 


1834. 

V  * 

Garrbtt 
Noble. 


£Hi&\Boiior  .then  detailed  the  other  Proceedings  in 
'  the  Causes,  which  took  place  in  the  lifetime  of  William 
Devajfues  the  Son.]  On  the  making  of  all  these  Orders, 
DevayneSfiki!^  Son,  appeared  by  Counsel,  and  his  Soli- 
citor attended  the  Proceedings  before  the  Master  under 
them  'y  but  no  complaint  was  ever  made  respecting  the 
'  Mills.  In  January  1818  Devaynes  the  Son  died ;  and, 
in  Hilary-  Term  of  that  year,  his  Widow,  expressly  in 
the  character  of  his  Administratrix,  together  with  her 
Chiidien,  filed  a  Bill  of  Revivor  and  Supplement ;  but, 
in  that  Bill,  no  complaint  of  any  Breach  of  Trust  as 
to  the  Mills,  was  made  against  the  Executors  oi  Devaynes 
the  elder.  In  November  1818,  a  Decree  was  made  in 
the  Supplemental  Suit,  which  directed  the  Decree  of 
March  1813  to  be  carried  on  and  prosecuted ;  but  no 
general  Repbrthas  ever  been  made  in  pursuance  of  that 
Decree.    In  June  1823  Noble,  who  was  the  acting 
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Trustee  and  Executor  under  the  Will  of  Devaynet  the 
elder,  died ;  and  Cocierell,  another  of  the  Trustees  and 
Executors,  has  since  died.  In  February  1828  the  pre- 
sent Bill  was  filed  by  Mrs.  Devaynes^  now  Mrs.  Garrett, 
and  her  Husband  and  Children,  which  expressly  adopts 
all  the  Proceedings  in  the  Original  Cause,  and  in  the 
Revived  and  Supplemental  Causes. 


The  Rule  of  Law  is  that,  where  Trustees  bond  Jide 
exert  themselves  to  discharge  their  Duty  and  merely 
commit  an  error  in  judgment,  unless  there  is  a  plain 
violation  of  Trust,  they  shall  not  be  visited  severely. 
The  fair  exercise  of  their  judgment  is  a  protection  to 
them,  although  the  consequence  may  be  bad.  Here,  in 
the  first  instance,  there  was  a  difficulty,  and  they  set 
themselves  to  cope  with  it  as  well  as  they  could  :  and 
not  only  was  a  fair  judgment  exercised  by  the  Trustees, 
but  their  proceedings  were  watched  by  Devaynes  and 
his  Solicitor.  If  Devaynes  made  no  complaint,  and  his 
Representative  filed  a  Bill  in  1818  and  made  no  com- 
plaint, it  is  monstrous  that  in  1828,  five  years  after  the 
death  of  Noble  who  principally  acted  in  the  Trusts  of  the 
Will,  she  should  file  a  Bill  and  say  that  every  thing  that 
has  taken  place  is  to  go  for  nothing,  and  that  the  matter 
is  to  be  treated  as  if  it  had  been  only  recently  dis- 
covered that  the  Trustees  had  acted  wrongly.  I  think 
Mr.  and  Mrs.  Garrett  must  be  considered,  from  the  very 
frame  of  the  Bill,  to  have  adopted  the  representative 
character  and  all  the  prior  Proceedings  in  the  Suits. 


If  this  Bill  had  been  filed  immediately  after  the 
death  of  Devaynes  the  Son,  it  ought  to  have  been 
dismissed,  with  Costs,  so  far  as  it  seeks  to  charge  the 
Executors  with  a  Breach  of  Trust ;  and,  therefore,  the 


CASES  IN   CHANCERY. 


517 


proper  Decree  for  me  to  make,  is  to  direct  the  Decrees 
and  Proceedings  in  the  Original  and  Supplemental 
Causes  to  be  carried  on  and  prosecuted,  and  the  Ac- 
counts and  Inquiries  thereby  directed  to  be  taken  and 
made  between  the  present  Parties  to  these  Suits,  in  like 
manner  as  thereby  directed  as  to  the  then  Parties ;  and 
to  dismiss  so  much  of  the  Bill  as  relates  to  the  Breach 
of  Trust  charged  therein  against  the  Executors,  with 
Costs. 


1834. 


Garrett 
Noble. 


EATON  V.  SANXTER. 


1834: 

16th  and  17  th 

April. 


Vendor  and 
Purcliaser. 
Judgments. 


The  late  Lord  Aylesford,  by  his  Will  dated  the  27th 
of  March  1800,  devised  his  Estates  in  Suffolkj  Cam-- 
bridgeskire  and  Middlesex,  to  the  Marquis  of  Bath  and 
his  Heirs,  in  Trust  to  Sell,  and  directed  that  the  Re- 

'  I  ''pet' A  (.Ol*  QG" 

ceipts  of  the  Marquis,  his  Heirs,  Executors  or  Adminis-  vised  his  Estates 

trators,  for  the  Monies  to  arise  from  the  Sale,  should  be  to  Trustees  in 

eood  Discharges  to  the  Purchasers,  and  that  such  Monies  '^"'"^^  ^  ^"> 
^  ^  .  and  declared 

should  be  vested  in  the  Marquis  of  Hath,  Lord  Dart-  their  Receipts  to 

mouth  and  the  late  Lord  Winchelsea,  upon  the  Trusts  besuflBcientDis- 
thereby  declared;  and  he  appointed  his  Son,  the  pre-  ^jrect^his 
sent  Lord  Aylesford,  sole  Executor  of  his  Will.  Trustees  to 

complete  any 
^      ,         ,     ^  ^T  ,  ,      «,  Contracts  for 

On  the  6th  of  November  1811  the  Testator  made  a  the  Sale  of  his 

Codicil ;  and  thereby,  after  reciting  that  he  intended.  Instates,  entered 

into  during  his 
lifetime  and  re- 
maining incomplete  at  his  death.   Held  that  his  Executor  was  the 
proper  Party  to  give  Receipts  for  the  Purchase-monies  of  the  Es- 
tates contracted  to  be  sold  by  the  Testator. 

Notice  to  a  Purchaser  of  Judgments  against  the  Vendor  whose 
Estate  18  limited  to  Uses  to  bar  Dower,  does  not  prevent  the  Pur- 
chaser from  taking  the  Estate  free  from  the  Judgments,  under  an 
exercise  of  the  Power  reserved  to  the  Vendor. 
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fbrthwithy  to  [Proceed  to  sell  the  devised  Estates^  ratn 
fied  and  confirmed  the  Devise  thereof,  in  his  Will,  to  the 
Marquis  of  Bath,  Lord  WincheUea  and  Lord  Ikart*' 
mouth  and  their  Heirs,  upon  Trust  to  sell  and  dispose 
of  the  same  or  such  Parts  thereof  as  should  lemain- 
imsold  at  his  decease,  in  the  manner  directed  by  his 
Will,  and  with  the  same  Powers  and  Authorities  as  were 
thereby  for  that  purpose  given  and  promded:  and,  also, 
upon  Trust  to  carry  into  Execution  any  Contract  or 
Contracts  for  the  Sale  thereof  entered  into  during  his 
lifetime  arid  remaining  uncompleted  at  his  death :  and 
he  revoked  the  Trusts  declared,  by  his  Will,  of  the 
Monies  to  arise  from  the  Sale  of  the  Estates,  and  di-> 
rected  that  the  same  should  be  applied  in  paying  off 
certain  Legacies  and  Incumbrances  thereon,  and  that 
the  Surplus  should  be  laid  out  in  the  purchase  of  other 
Lands,  to  be  settled  to  the  Uses  therein  mentioned. 


In  August  1812,  Mattheio  5i^^«  agreed  with  the  Tefl-> 
tator  to  purchase  part  of  the  devised  Estates,  and  paid 
him  a  Deposit  on  the  Purchase-money. 

The  Testator  died  on  the  20th  of  October  1812.  The 
Trustees  accepted  the  Trusts  of  the  Will  and  Codicil, 
and,  by  Indentures  dated  the  29th  and  SOth  of  Septem-> 
ber  1814^  they,  together  with  the  present  Lord  Ayles-^ 
ford  conveyed  to  Siggs  the  Premises  which  he  had 
agreed  to  purchase  as  before-mentioned.  Lord  Win^ 
chelsea  executed  the  Deeds  by  Attorney ;  but  his  Co- 
Trustees  and  Lord  Aylesford  ejtecuted  them  in  Persoui 
and  signed  the  Receipt  for  the  Purchase^money. 


On  the  llth  of  October  1814,  Siggs  made  a  Mort- 
gage of  the  Premises  for  a  Term  of  600  years,  which/ 
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by  an  Indenture  of  the  21st  of  August  1821,  was  trans- 
ferred to  the  Plaintiff, 

Siggs  died  in  1826,  having  devised  the  Premises  to  his 
Son,  Charles  Thomas  Siggs,  in  Fee.  In  1827  C.  T.  Siggs 
sold  the  Premises,  subject  to  the  Mortgage,  to  the 
Defendant,  Sanor^er;  and  the  Premises  were  conveyed 
to  Sanxter  and  his  Trustee,  to  the  usual  Uses  to  bar 
Dower. 

By  the  Decree  on  the  hearing  of  this  Cause,  it  was 
referred  to  the  Master  to  take  an  Account  of  the  Prin- 
cipal and  Interest  due  on  the  Plaintifif's  Mortgage  and 
on  the  other  Incumbrances  in  the  Pleadings  mentioned, 
and  to  state  their  Priorities ;  and,  with  the  consent  of 
all  Parties  to  the  Suit,  the  Premises  were  ordered  to  be 
sold  with  the  approbation  of  the  Master. 

At  the  Sale,  Francis  Dayrell,  Esq.  purchased  Lot  1. 

The  Purchaser  took  several  Objections  to  the  Title, 
one  of  which  was  because  the  Vendor  was  unable  to 
produce  the  Power  of  Attorney  under  which  the  Con- 
veyance to  Matthew  Siggs  had  been  executed  on  behalf 
of  Lord  Winchelsea.  In  order  to  remove  that  objection, 
the  Vendor  obtained  from  Lord  fVinchekea*s  Devisee,  a 
Conveyance  of  the  legal  Fee  in  One-third  of  the  Premises. 

The  other  Objections  not  being  removed,  an  Order 
was  obtained  referring  it  to  the  Master  to  inquire  and 
state  whether  a  good  Title  could  be  made  to  the  Lot. 

The  Purchaser  carried  in  the  following  Objections 
before  the  Master : 

First :  That,  by  reason  of  the  Indentures  of  the  29th 
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by  Lord  Winchelsea,  a  good  Discharge  was  not  given 

for  the  Purchase-money  by  those  Deeds.    Secondly: 

Sakxteb       ^^  ^^^  Estate  in  contract  was  subject  to  numerous 

unsatisfied  Judgments  against  the  Defendant,  Sanxter. 

The  Master  held  both  the  Objections  valid,  and  re- 
ported against  the  Title:  whereupon  the  Vendor  ex- 
cepted to  the  Report. 

Mr.  Knight  and  Mr.  Crirdlestone,  Junior,  for  the 
Vendor : 

First :  The  late  Lord  Aylesford,  by  entering  into  the 
Contract  with  Matthew  Siggs,  impressed  the  Property 
sold  with  the  character  of  Personalty,  and  thereby  re- 
lieved the  Purchaser  from  the  necessity  of  seeing  to  the 
application  of  his  Purchase-money.  Lord  Aylesford's 
Executor  was  the  proper  Party  to  give  the  Receipt  for 
the  balance  of  the  Purchase-money,  and  he,  in  con- 
junction with  two  of  the  Trustees,  did  give  the  Receipt. 

Secondly:  The  Mortgage-term,  which  is  anterior  to 
the  Judgments,  will  be  got  in ;  and»  the  Estate  being 
limited  to  Uses  to  bar  Dower,  the  Judgments  will  be  de- 
feated by  the  exercise  of  the  Power  reserved  to  the 
Vendor.     Dae  v.  Jones  (a) ;  IkmstaUy.  Trappes  (6). 

Sir  £.  Sugden  and  Mr.  Coote  for  the  Purchaser: 

First :  The  completion  of  the  Contract  with  Siggs,  was, 
expressly,  within  the  authority  of  the  Trust  created  by 
the  Codicil.  Therefore,  it  made  no  difference  whether 
the  Testator  or  his  Trustees  sold.     It  was  said  that  the 

(a)  10  Barn.  &  Cress.  459.      {b)  Ante,  Vol.  3,  p.  300. 
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Testator  had  converted  the  Property  into  Personalty : 
but  it  was  only  a  notional  conversion  in  this  Court 
The  three  Trustees  accepted  the  Trusts :  consequently 
nothing  but  the  personal  Receipt  of  the  Three,  could 
discharge  the  Purchaser. 

[The  Vice-Chancellor  :^I{  Lord  Aylesford,  when  he 
made  the  Contract,  had  received  the  whole  of  the 
Purchase-money  and  given  a  Receipt  for  it,  a  good  Con- 
veyance might  then  have  been  made  by  the  Devisees  in 
Trust.] 

Secondly :  The  Property  purchased  was  sold  under  a 
Decree  taken  by  consent  in  a  Suit  to  which  the  Judg^ 
ment  Creditors  are  not  Parties.  The  object  of  the 
Decree,  was,  simply,  to  provide  for  the  Payment  of  those 
Incumbrancers  who  are  Parties  to  the  Suit.  The  Master 
has  no  authority  to  advertise  for  Creditors ;  nor  can  any 
Creditors,  except  those  who  are  Parties  to  the  Suit,  be 
required  to  come  in  under  or  be  bound  by  the  Decree. 

It  was  decided,  in  Doe  v.  Jones,  that  the  execution 
of  a  Power  defeats  Judgments :  but  it  is  difficult  to 
come  to  that  conclusion ;  for  it  has  been  decided  that,  if 
a  Party  puts  a  fetter  on  his  own  Estate,  he  cannot  de- 
feat it  by  a  subsequent  Execution  of  his  Power.  Besides, 
the  decision  in  Doe  v.  Jones,  does  not  apply  to  a  Casein 
which  Judgments  are  obtained  on  Warrants  of  Attorney 
executed  by  the  Party  after  he  is  in  possession  of  the 
Estate;  for  such  Judgments  are  not  proceedings  in 
invitum. 
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In  this  Case  too,  the  Purchaser  has  Notice  of  the 
Judgments,  by  which  his  conscience  is  affected;   and 
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Aene  ia  %  prigr  Term  ofyeara,  which  will  not  be  de- 
feated by  thf)  i^lxiectttion  of  the  Power.  Any  Judg- 
ment Creditor  may  nn^  out  ExecutipOy  anfl  make  good 
bia.  Judgment  against  that  Term ;  or  he  ipay  redeem 
the  Mortgage,  and  then  tack  h^  Ju(%ment  to  it, 

[The  Vice'ChanceUQn>''-:li  t^  Judgment  Creditor's 
Lien  on  the  Beireiision  is  defeated  by  th^  l^xecutipn  of 
the  Power,  he  wiU  not  be  entitled  to  redeem  the  Term.] 

Mr.  Knight  in  reply. 

Th/B  VlCS-CliAKQJSLLOR  : 

The  Provisiou  in  the  Will  as  to  the  Receipts  of  the 
Trustees,  is  not  applicable  to  a  Case  in  which  the  Tes- 
tator, in  his  lifetime,  made  the  Contract  for  Sale  and 
redeiYed  paH  of  the  Purchase-money. 

The  Testator,  by  his  Will,  devises  his  Estates  to  The 
Marquis  of  JBiUh  in  Fee,  in  Trust  to  sell ;  and  then  he 
declares  that  the  Receipts  of  The  Marquis  for  the 
Monies  to  arise  from  the  Sale,  shall  be  effectual  Dis- 
charges to  the  Purchasers.  Then  he  makes  a  Codicil, 
by  which  he  joins  Two  other  Persons  as  Co-Trustees 
with  The  Marquis,  and  directs  them  to  sell  such  parts 
of  his  Estates  as  should  remain  unsold  at  his  decease, 
in  the  manner  directed  by  his  Will.  That  applies  only 
to  those  parts  of  the  Estates  which  were  capable  of 
being  sold  under  the  Will.  By  the  Codicil,  the  Tes- 
tator haa  made  a  Division  of  the  Trust :  he  has  di- 
rected his  Trustees  to  sell  such  parts  of  his  Estates  as 
should  remain  unsold  at  his  death,  and  to  complete  the 
Contracts  for  such  parts  as  should  have  been  contracted 
to  be  sold  in  his  lifetime.     Therefore,  with  respect  to 
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the  latter,  the  Sales  would  be  left  to  be  completed 
BO  &r  as  the  act  of  the  Trastees  was  necessary.  It  was 
not  competent  to  the  Testator  to  impose  fetters  on  the 
performance  of  the  Contracts  which,  he  had  entered 
into.  When  he  had  sold  any  part  of  his  Estates,  the 
Receipt  Clause,  firom  the  very  natme  of  tiie  Cas^  be^ 
came  inapplicable.  The  Executor  of  the  Testaftoi:  then; 
became  the  proper  Party  to  give  the  Receipt  for  the- 
Purchase-money ;  and,  as  the  Executor  joined  in  the 
Receipt  to  Mr.  Sanxter,  he  had  that  Disdiai^e  which, 
he  ought  to  have  had. 


1834. 


Eaton 

V, 

Sanxter. 


With  respect  to  the  Jhidgmentfiy  I  think,  as  the  ia^* 
DOW  stands,  that  there  is  nothing  to  prevent  the  Yewl^ 
fiom  proceeding,  by  an  exercise  of  his  Power,  to  yest 
the  Fee-simple  in  the  Purchaser  The  Appoialment 
carrying  with  it  the  Equity  of  Redemption  of  the  Term, 
will  enable  the  Purchaser  to  take  the  Estate  free  fWxn 
the  Judgments^ 


The  consequence  is  that  The  Magter  is  wrong,  and 
the  Exception  must  be  allowed. 
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xAril.  SNOWDON  ..  DALES. 

By  a  Deed-poll  of  the  7th  of  December  1821,  after 
Constrttdion.  "reciting  two  Indentures  by  which  J.  Crosby  assigned 
Bankrupt.  two  Mortgage-sums  of  1,000  /•  each,  to  Trustees  upon 
A. assigned  ^^^^  Trusts,  8cc.  as  he  should  appoint:  It  was  wit- 
8oo/.  toTrus-  nessed,  and  Crosby  did  thereby  appoint  that  the  Trus- 
tees in  Trust  tegg  should  stand  possessed  of  those  Sums,  in  Trust 
of  jB.  or  such  ^^  himself  for  life,  and,  after  his  decease,  in  Trust  to 
part  thereof  as  pay  thereout  500 1.  and  700  L  to  his  Wife's  Daughters, 
they  snould  Susannah  Hepworth  and  Anne  Thompson,  respectively ; 
at  such  other  and,  as  to  the  remaining  800  /.,  in  Trust,  during  the  life 
Times  and  in  ^f  jr^^n  Doughty  Hepw&rth,  his  Wife's  Son,  or  during 
as  they  should  ^"^^  -P^''^  thereof  as  the  Trustees  should  think  proper j 
judgeeimedient,  and  at  their  will  and  pleasure  but  not  otliertrise,  or  at- 
to  pay  the  In-  ^^^y^  ^^y^^^  »j.jjj^^  ^^  Times,  and  in  such  Sum  or  Sums, 
terest  to  him, 
or,  if  they  should  Portion  and  Portions  as  they  should  judge  proper  and 

think  fit,  to  lay  expedient,  to  allow  and  pay  the  Interest  of  the  800  L 
curing  for^m     ^^  ***®  proper  hands  of  the  said  J.  Doughty  Hepworth^ 
Diet  and  other    or  otherwise  if  they  should  think  fit,  in  procuring  for  him 
Ne^ssan^but  jjjg^^  Lodging,  Wearing  Apparel  and  other  Necessaries; 
not  have  any       ^^  ^^  ^^^  ^  should  not  have  any  Right,  Title,  Claim 
right  to  the  In-   or  Demand  in  or  to  such  Interest,  other  than  the  Trustees 
the^Tnistees  tn  ^^^^^f  *^  ^^^  ^  ^**  absolute  and  uncontrolled  power, 
their  uncon-        discretion  and  inclination,  think  proper  or  expedient, 
trolled  discre- 
tion, should  think  proper,  and  so  as  no  Creditor  of  his  should  have 
any  Claim  thereon,  nor  should  the  same  be  subject  to  his  Debts,  Dis- 
position or  Engagements :  and  it  was  declared  that,  after  his  death, 
the  Boo  /.,   and  all  Savings  and  Accumulations  of  Interest,  if  anv, 
should  be  in  Trust  Jor  his  Children ,  and,  if  he  should  have  no  Child, 
then  in  Trust  for  C. 

B,  became  Bankrupt.    The  Trustees  had  paid  him  the  Interest  down 
to  his  Bankruptcy.   Held  that  his  Liib  Interest  passed  to  his  Assignees. 
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and  so  as  no  Creditor  of  his  should  or  might  have  any 
Lien  or  Claim  thereon  in  any  case,  or  the  same  be,  in  any 
way,  subject  or  liable  to  his  Debts,  Disposition  or 
Engagements  ;  and,  in  case  he  should  marry  and  leave 
a  Widow  him  surviving,  then,  after  his  decease,  to  pay 
the  Interest  to  his  Widow  during  her  life,  for  her  se- 
parate use,  in  such  manner  as  the  Trustees  should  judge 
proper:  and  Cro^iy  thereby  declared  and  appointed  that 
a  proportionate  part  of  the  Interest  should  be  paid  up 
to  the  day  of  the  decease  of  J.  D.  Hepworth  and  his 
Widow ;  and  that,  from  and  after  the  decease  of  him 
or  his  Widow,  the  800 1,  and  all  Savings  or  Accumula- 
tions  of  Interest,  if  any,  should  be  in  Trust  for  his 
Children  in  equal  Shares,  with  benefit  of  Survivorship 
on  any  of  them  dying  under  21 ;  but,  if  he  should  have 
no  Child  who  should  attain  21,  then  one  Moiety  of  the 
800  /.,  and  all  Savings  and  Accumulations  of  Interest,  if 
any,  should  be  upon  such  Trusts,  8cc.  as  Anne  ITtomp- 
son  should  appoint,  and,  in  default  of  appointment,  in 
Trust  for  her  absolutely;  and  that  the  other  Moiety 
should  be  in  Trust  for  Susannah  Hepworth  absolutely : 
and  the  Trustees  were  empowered  to  apply  the  Interest 
and  Capital  of  the  Shares  of  J.  D.  HepwortVs  Children, 
for  their  maintenance  and  advancement  respectively. 


Crosby  died  in  October  1822.  In  April  1832  J.  D. 
Hepworth  became.  Bankrupt.  The  Trustees  had  paid 
or  applied  the  Interest  of  the  800  /•  to  him  or  to  his 
use,  down  to  the  time  of  his  Bankruptcy. 


The  Bill  which  was  filed,  by  the  Assignees,  against 
the  Bankrupt  and  his  Infant  Children,  and  against  the 
Trustees  and  Anne  Thompson  and  Susannah  Hepworth, 
prayed  that  the  Plaintiffs  might  be  declared  to  be  entitled 
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^to  tbe  Bankrupt's  Life^mterest  in  the  600/.,  for  the 

'J[)enefit  of  his  Creditors,  and  that  Hie  Trustees  might  be 

decreed  to '  pay,  to  the  Plaintiffs,  the  Interest  of  the 

800  /.  become  due  since  the  Bankruptcy  and  to  aocme 

doe  during  the  Bankrupt's  life. 

The'  Defendants  put  in  a  general  Demurrer. 

Mr.  O.  AnderdoUf  in  support  of  the  Demurrer,  said 

*  that,  by  the  Deed,  the  Trustees  had  a  discretion  to 
determine  the  payment  of  the  Interest  of  the  800  2.,  at 

'  any  time  daring  J.  D.  Hepworth*s  lifetime,  and  to  ae- 
'  cumulate  the  *  Int^est ;  and  that  the  words  :  "  all 
'  Savings  and  ^Accumulations  of  Interest,  if  any,  shall  be 
in  Trust  for  all  and  every  the  Child  or  Children  of  ithe 
said  J.  D.  J3(^pwor<V*'Cunount6d  to  a  Gift  over^  to  (the 
V^Children. 

Mr.  Beihell,  in  support  of  the  Bill,  said  that  the 
Trustees,  as  the  Bill  alleged,  continued  to  pay  the  Interest 

*  to  J.  D.  Hepworth  down  to  the  time  of  his  Bank- 
'  niptcy,  and  that  then  their  discretion  ceased :  Pieri^T. 
'  B0herU  (a) :  that  the  Deed  did  not  authorise  the  Trus- 
tees to  withhold  the  payment  of  the  Interest  during  any 
part  of  his  life,  and  accumulate  it;  but  directed  them 
either  to  pay  the'  Interest  to  him,  or  to  lay  it  out  in 
procuring  Necessaries  for  him :  that  the  words : 
**  SavmgB  and  Accumulations,''  meant  such  Savings 
and  Accumulations  as  might  be  made  after  the  death 
of  Hepworth  and  his  Widow,  and  until  his  Children 
attained  21. 


(a)  1  Myl.  and  Keen.  4. 
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The  Vice-Chancellor  :  1834* 

It  is  plain  that  the  Grantor  did  mtend  to  exclade 
the  Assignees :  and  that  object  might  have  been  effected 
if  there  had  been  a  clear  Gift  over.  Dales. 

But  the  question  is  whether  there  is  any  thing  in  the 
Deed  that  amounts  to  a  direction  that  the  Trustees  shall 
withhold  the  payment  of  the  Interest  and  accumulate  it^ 
daring  the  lifetime  of  J,  D.  Hepworth^  if  they  shall 
think  fit.  Although  the  words  :  ''  Savings  and  Ac- 
cumulations/* as  they  first  occur,  might  bear  that  con- 
struction ;  yet,  taking  the  whole  of  the  Instrument 
together,  I  think  that  the  better  construction  is  that 
those  words  do  not  enable  the  Trustees  to  withhold  and 
accumulate  any  portion  of  the  Interest  during  the  life  of 
J.  D.  Hepworth. 

Declare  that  the  Plaintiffs  are  entitled  to  the  Bank- 
rupt's Life-interest  in  the  800  L 
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1835 : 

23?S  aith  ^^^  JOHN BARRIN6T0N  was  Tenant  for  Life, 

l9ovember,  with  remainders  to  his   first  and  other  Sons  in  Tail- 

4th  December,  ^ale,   with   remainder   to     his    Brother    FitztcUliam 

,  F  b  '  Barrington,  for  life,  with  remainders  to  his  first  and 

.  ^ ,r '  other  Sons  in  Tail-male,  with  remainder  to  himself 

Saiisfa^on.  *^  ^^'  ^^  *"^  Estate,  in  the  Isle  of  Wight,  called  the 

Evidence.  Swainston  Estate.      Sir   John  was   a   Bachelor;  his 

T   tat     b  '  Brother,  Ittzwilliam,  was  Married,  and  had  Issue  Six 

seised  of  a  Rerersion  in  Fee  expectant  on  the  deatli  and  fiulure 
of  Issue  Male  of  himself  and  his  Brother,  and  being  possessed 
of  a  Leasehold  Estate  and  of  Stock  in  the  Funds,  devised  the 
Reversion  to  Trustees  for  the  term  of  1,000  years  and  gave  to 
them  the  Leasehold  Estate  and  Stock,  in  Trust  to  raise  10,000^., 
which  he  directed  to  be  held  in  Trust  for  his  Niece  Julia^  the 
Daughter  of  his  Brother,  for  life,  and,  after  her  decease,  in  Trust  for  any 
Husband  who  roi^ht  survive  her,  and,  after  the  decease  of  the 
Survivor  of  them,  in  Trust  for  all  the  Children  of  his  Niece  who 
should  be  then  living.  The  Niece  married  about  three  months 
after  the  date  of  the  Will :  and,  by  a  Settlement  made  in  contempla- 
tion of  the  Marriage,  the  Testator,  in  consideration  of  natiiral  love 
&c.  for  his  Niece  Julia,  the  Daughter  of  his  Brother,  and  for  her  ad- 
vancement in  life  and  to  provide  a  maintenance  for  her,  chareed  the 
Reversion  with  the  payment  (q/ler  the  death  of  the  Survivor  afninuelf 
and  his  Brother  vjithout  leatin^  Issue  Male  toho  should  attain  31 ) 
of  the  Interest  of  10,000/.  to  his  Niece's  Husband  for  life,  and  after 
his  decease,  to  his  Niece  for  life,  and,  after  the  decease  of  the  Sur- 
vivor, with  the  payment  of  10,000/.  to  Trustees  in  Trust  for  the 
younger  Children  of  the  Marriage.  About  a  year  forwards,  the  Tes- 
tator, by  a  Codicil,  disposed  of  a  certain  portion  of  his  Property  not 
before  mentioned,  and,  in  aU  other  respects,  confirmed  his  Will.  The 
Testator  died  a  Bachelor.  His  Brother  ^erwards  died  leaving 
Issue  Julia  and  five  other  Daughters.  Held  that  the  Provision 
made  by  the  Settlement  was  not  a  satisfaction  of  the  Provision  made 
by  the  Will. 

An  Uncle  made  a  Provision  for  his  Niece  by  his  Will,  and  afterwards 
by  a  Settlement  on  her  Marriage.  The  question  being  whether  the  lat- 
ter was  intended  to  be  a  satisfaction  of  the  former,  extrinsic  Evidence 
is  admissible  to  show  that  the  Uncle  stood  in  loco  parentis  to  his  Niece. 

No  Person  can  be  held  to  stand  in  loco  parentis  to  a  Child  whose 
Father  is  living  and  who  resides  with  and  is  maintained  by  the 
Father  according  to  his  meaus. 


th'i'x^md^    J  A   ^  i^    sfy 


CASES    IN    CHANCERY. 

Daughters.  In  1813,  the  eldest  Daughter  married  Sir 
Richard  Simeon  ;  and,  on  that  occasion,  Sir  J.  Barring^ 
ton,  by  a  Deed  to  which  his  Brother  was  not  a  Party, 
charged  his  Reversion  in  Fee  in  the  Swaimton  Estate 
with  the  Payment  of  10,000/.  to  the  Trustees  of  the  Set- 
tlement, in  Trust  for  Sir  Richard  and  Lady  Simeon,  for 
their  lives  successively,  and,  after  the  death  of  the  Sur- 
vivor, for  their  Children :  and,  on  the  same  occasion,  Sir 
JoJm,  made  a  Will,  by  which  he  gave  his  Reversion  in  Fee, 
to  Trustees,  for  1,000  Years,  in  Trust  to  raise  50,000/., 
which  he  gave  to  the  Five  younger  Daughters  of  his 
Brother,  equally,  on  their  attaining  21,  or  marrying;  and, 
subject  thereto,  he  devised  the  Reversion  to  Lady 
Simeon  and  her  Sisters  for  their  lives  successively,  with 
remainders  to  their  first  and  other  Sons  in  Tail-male. 
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Sir  John  subsequently  obtained  a  Lease,  from  Trinity 
College,  Cambridge,  of  the  Rectory  and  Tithes  of  Hadr 
field  Broad  Oak,  in  Essex. 

In  the  beginning  of  the  year  1817,  the  Plaintiff, 
Henry  Philip  Powys,  with  the  knowledge  and  sanction 
of  Sir  John  and  of  FitzwiUiam  Barrington,  paid  his 
Addresses  to  Julia,  the  third  Daughter  of  FitzwiUiam 
Barrington,  and  a  Marriage  was,  afterwards,  agreed  upon 
between  them. 


Sir  John,  by  his  Will  dated  the  28th  of  March 
1817,  gave  to  his  Sister-in-law,  Edith  Mary  Barrington, 
the  Wife  of  his  Brother,  FitzwiUiam,  (after  the  death  of 
the  Survivor  of  himself  and  Brother)  an  Annuity  of 
800/.,  for  life,  charged  upon  his  Reversion  in  Fee  in  the 
iSti7a£n«ron  Estate ;  and,  subject  thereto,  he  devised  the 
Reversion    to     WiUiam  Browne  and   the   Rev.   John 

Vol.  VL  n  n 
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Mansfield. 


Mansfieldj  for  the  term  of  1,000  Years,  upon  the  Trasf§ 
thereinafter  mentioned ;  and,  subject  thereto,  he  gave 
his  said  Reversion,  and  also  all  his  other  Real  Estates, 
except  his  Lease  of  the  Rectory  and  Tithes  of  Hcidfield 
Broad  Oaky  to  his  Daughters  successively  in  Tail- 
male,  with  remainder  to  his  Niece  Louisa^  wife  of  Sir 
Richard  Simeon^  and  eldest  Daughter  of  his  Brother, 
Fitztci/liam  Barrington,  for  her  life,  with  remainder  to 
her  first  and  other  Sons  successively  in  Tail-male,  with 
remainders,  in  like  manner,  to  his  other  Nieces,  the 
younger  Daughters  of  his  Brother,  for  their  lives,  and 
to  their  Sons  in  Tail-male  successively. 

And  he  gave  the  Rectory  and  Tithes  to  Browne  and 
Mamfieldy  in  Trust  to  accumulate  the  Rents  during  the 
life  of  his  Brother,  FitzwUUam ;  and,  after  the  decease 
of  the  Survivor  of  himself  and  his  Brother,  to  sell 
the  Rectory  and  Tithes,  and  invest  the  Proceeds  in  the 
usual  Securities,  and  to  stand  possessed  thereof,  and  of 
the  Monies  which  should  arise  and  be  accumulated  from 
the  Rents  of  the  Rectory  and  Tithes  during  the  life  of 
his  Brother,  upon  the  Trusts  after  mentioned. 


And  he  gave  all  the  6  /.  per  Cent.  Stock  which  he 
might  have  at  his  decease,  or,  in  case  those  Stocks 
should  be  paid  off  during  his  lifetime,  then  all  the  New 
4/.  per  Cent.  Stock  which  he  might  have  at  his  decease, 
to  the  same  Trustees,  upon  Trust  to  accumulate  the 
Dividends  during  the  life  of  his  Brother,  and,  after  the 
decease  of  the  Survivor  of  himself  and  his  Brother, 
to  stand  possessed  of  the  Stock  and  Accumulations 
upon  the  Trusts  thereinafter  mentioned. 

And  he  declared  that  the  Term  of  1,000  Years  was 
limited  to  Browne  and   Mansfield  in  Trust,  after  the 
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decease  of  the  Survivor  of  himself  and  his  Brother,  in 
case  they  should  both  die  without  leaving  any  Issue 
Male  of  their  respective  bodies,  or  in  case  either  of  them 
should  leave  any  such  Issue  Male  and  all  such  Issue 
Male  should  die  under  the  age  of  21  Years,  then,  im- 
mediately after  the  death  of  such  Issue  Male  under  the 
age  of  21  Years,  to  levy  and  raise,  by  Sale  or  Mort- 
gage of  the  Hereditaments  comprised  in  the  Term,  such 
Sum  of  Money  as  would,  with  the  Monies  to  arise  from 
the  Rents  of  the  Rectory  and  Tithes  and  from  the  Ac- 
cumulations thereof,  and  from  the  Sale  of  the  Rectory 
and  Tithes,  and  with  the  5  L  per  Cent  or  4  L  per  Cent. 
Stock  and  the  Accumulations  thereof,  make  up  the  clear 
Sum  of  60,000  l^  it  being  his  Will  that  that  Sum  should 
be  raised  by  the  means  aforesaid,  and  that  the  Rents  of 
the  Rectory  and  Tithes  and  the  Accumulations  thereof, 
and  the  Monies  to  arise  from  the  Sale  thei'eof,  and  the 
6  L  per  Cent  or  4  2.  per  Cent  Stock  and  the  Accumu- 
lations thereaf  should  be  first  applied  towards  the 
raising  of  the  50,000  /. ;  and  that  the  Hereditaments 
comprised  in  the  Term  should  be  liable  to  raise  the  de- 
ficiency only. 


1836. 


And  he  directed  the  Trustees  to  invest  the  50,000  /.  in 
the  usual  Securities  and  to  stand  possessed  thereof  upon 
.the  Trusts  thereinafter  mentioned :  and,  after  directing 
One-fifth  part  of  the  50,000  /.  to  be  held  upon  Trusts, 
for  the  benefit  of  his  Niece  Jane  Elizabeth  Barringtonj 
the  Second  Daughter  of  his  Brother  FitztoilUam,  and 
her  Husband  and  Issue  (if  any)  and  with  Limitations 
over  corresponding  with  the  Trusts  and  Limitations 
hereinafter  mentioned  with  respect  to  the  Share  of  his 
Niece  JuUa,  he  directed  the  Trustees  to  pay  the 
further  Sum  of  10,000  /,  being  one  other  Fifth  part  of 
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the  60,000  /.,  unto  his  Niece,  Julia  Barrington,  the 
Third  Daughter  of  his  Brother  FitzwiUiam,  for  her 
life,  and,  after  her  decease,  in  case  she  should  leaye 
any  Husband  her  surviving,  then  to  pay  the  Dividends 
thereof  to  such  surviving  Husband  of  his  Niece  JuUdy 
for  his  Life,  and,  after  the  decease  of  such  surviving 
Husband  of  his  Niece  Julia,  or,  in  case  she  should  leave 
no  Husband,  then,  after  her  Decease,  to  stand  possessed 
of  the  last-mentioned  Sum  of  10,000/.  in  Trust  for  all 
and  every  the  Children  and  Child  of  his  Niece  Julia 
who  should  be  then  living,  and  the  Issue  of  any  of  them 
who  should  be  then  dead  leaving  Issue,  sut-Ii  Issue  to 
take  equally  amongst  them  the  Shares  of  their  res- 
pective Parents,  equally  to  be  divided  between  and 
amongst  such  Child  and  Children  and  their  Issue  as 
aforesaid,  share  and  share  alike,  and  to  be  Tested  and 
transmissible  Interests  in  such  Child  and  Children  at  the 
usual  periods,  with  benefit  of  Survivorship  amongst  such 
Children  and  their  Issue  respectively,  in  case  of  the 
death  of  any  of  them  before  their  respective  Shares 
should  become  vested  :  And  in  case  no  Child  of  his  Niece 
Julia,  nor  the  Issue  of  any  such  Child  should  obtain  a 
vested  Interest  in  the  said  last-mentioned  Sum  of  10,000il, 
then  he  directed  his  Trustees  to  stand  possessed  of  that 
Sum  in  Trust  for  the  Person  and  Persons  who,  for  the 
time  being,  should  be  entitled  to  his  Manors,  Messuages, 
&c.  thereinbefore  devised,  under  the  Limitations  therein* 
before  contained,  and  for  such  Estate  and  Interest,  Estates 
or  Interests,  as  the  same  Person  or  Persons  should  be 
entitled  to  therein,  or  as  near  thereto  as  the  rules  of 
Law  and  Equity  would  permit;  it  being  his  Will  that, 
in  the  event  of  no  Child  or  Children,  nor  the  Issue  of 
any  Child  or  Children  of  his  Niece  Julia  obtaining  a 
Vested  Interest  in  the  last-mentioned  Sum  of  I0,000l, 
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then  that  the  same  should  sink  into  and  become  incor-  1836* 

porated  with  his  said  Manors,  Messuages,  &c.,  therein-  *        "^        ' 
before  devised,  for  the  benefit  of  the  Person  and  Persons  ^^^* 

entitled  thereto. 


Mansfield. 


And  he  directed  that  the  remaining  three  Fifth  parts  of 
the  60,000/.  should  be  held  upon  Trusts  for  the  benefit 
of  his  Nieces,  Ann  Emtna,  Ellen  Flack,  and  Mary^ 
their  Husbands  and  Issue  (if  any),  and  with  Limitations 
over  corresponding  with  the  Trusts  and  Limitations  of  the 
two  other  Fifth  parts :  And  he  directed  that  no  part  of 
the  Hereditaments  comprised  in  the  Term  of  1,000  Years, 
should  be  sold,  until  some  or  one  of  the  Sums  of  10,000/. 
thereinbefore  provided  for  his  said  five  Nieces  and  their 
Children,  or  some  part  thereof,  should  have  become  vested 
in  and  payable  to  their  Children,  nor  until  the  other  Funds 
out  of  which  he  had  directed  the  50,000  /.  to  be  raised, 
should  have  been  applied  in  payment  of  those  Sums  of 
10,000/.:  And  he  gave,  toJEdith  Mary  Barrington  and 
her  Daughters,  100  /.  each  to  buy  Mourning,  and  the 
residue  of  his  Personal  Estate  to  his  Brother  TUzwil" 
liam,  and  appointed  him  sole  Executor  of  his  Will. 

On  the  20th  of  April  1817,  the  Proposals  for  the  Set- 
tlement on  the  Marriage  of  the  Plaintiff  with  Julia 
Barrington,  were  forwarded,  by  Sir  John  or  his  Solicitor, 
to  the  Plaintiff. 

The  Terms  of  the  Settlement  having  been  arranged 
between  Sir  John  Barrington  and  the  Plaintiff,  without 
any  interference  on  the  part  of  Fitzwilliam  Barrington, 
by  an  Indenture  dated  the  2d  day  of  June  1817,  and 
made  between  the  Plaintiff  and  his  Father  and  Mother, 
Sir  Jo^n  Barrington,  Julia  Harrington,  who  was  de- 
scribed as  the  Niece  of  Sir  John  Barrington  and  one 
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of  the  Daughters  of  Fitzmlliam  Barringtonf  (who  wag 
not  a  party  to  the  Deed,)  and  certain  other  Persons, 
after  reciting,  (amongst  other  things)  the  intended  Mar- 
riage,  and  that,  in  consideration  of  the  natural  love  and 
affection  which  Sir  John  Barrington  had  and  bore  to  his 
Niece  Julia  Barrington,  and  for  her  advancement  in  life, 
and  to  provide  a  maintenance  for  her,  in  addition  to  the 
Provision  thereinafter  made  for  her  by  the  PlaintiflTs 
Father  and  Mother  and  by  the  Plaintiff,  and  for 
enabUng  the  said  Julia  Barrington  to  carry  into  effect 
the  Contract  and  Agreement  for  a  Settlement  as  therein- 
after expressed,  Sir  John  Barrington  had  agreed  to 
charge  his  Reversion  in  Fee  in  the  Swainston  Estate 
ivith  the  Payment  of  the  annual  Sums  and  Sum  in 
gross  thereinafter  mentioned,  in  the  event,  and  to  be 
applied  to  the  Uses  and  upon  the  Trusts  thereinafter  ex- 
pressed :  And  that  it  had  been  agreed,  between  the  plain- 
tiff's Father  and  Mother,  Sir  John  Barrington,  the 
Plaintiff  and  Julia  Barrington,  that  such  Provision  and 
Settlement  should  he  made  for  the  Plaintiff  and  JuHa 
Barrington,  in  the  event  of  her  surviving  her  intended 
Husband,  and  also  for  the  Issue  of  the  intended  Mar- 
riage, and  other  Settlements,  Benefits,  Powers,  Provi- 
soes and  Limitations  as  were  thereinafter  expressed  and 
contained :  It  was  (amongst  other  things)  witnessed  that, 
in  performance  of  the  recited  Agreement  on  the  part  of  Sir 
John  Barrington,  and  for  the  considerations  therein  men- 
tioned, and,  particularly,  in  consideration  of  the  natural 
love  and  affection  which  Sir  J.  Barrington  had  and  bore 
to  Julia  Barrington  his  Niece,  Sir  John  Barrington  co- 
venanted with  the  Plaintiff  and  Julia  Barrington  that  his 
Reversion  in  Fee  in  the  Swainston  Estate,  and  all  other 
Manors,  Messuages,  &c,,  whereof  Sir  John  Barrington 
then  received  the  Rents  for  his  life,  should,  after  the 
decease  of  the  Survivor  of  himself  and  his  Brother  Fitz- 
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trilUam  Barringian  without  Issue  Male,  but  not  before, 
or,  in  case  there  should  be  any  Issue  Male  of  Sir  John 
or  of  his  Brother  living  at  the  death  of  such  Survivor,  and 
all  such  Issue  Male  should  afterwards  die  under  21,  then 
after  the  death  of  such  Issue  Male,  stand  charged  with 
the  payment,  to  the  Plaintiff  for  his  life,  of  an  annual 
Sum  equal  to  the  Interest  of  a  Sum  of  10,000/.  at  the 
rate  of  5  /.  per  Cent.,  and,  afl;er  his  decease,  with  the  pay- 
ment of  the  like  Sum  to  Julia  Barring  ton,  for  her  hfe,  and, 
after  the  decease  of  the  Survivor,  in  case  there  should  be 
any  Issue  of  the  Marriage,  and  until  some  or  one  Child, 
being  a  Son,  should  attain  21,  or,  being  a  Daughter, 
should  attain  that  age  or  be  married,  with  the  Payment, 
to  the  Trustees  of  the  Settlement,  of  a  like  annual  Sum, 
to  be  applied  by  them  for  the  maintenance,  education, 
and  support  of  all  the  Children  of  the  Marriage  except 
an  eldest  or  only  Son,  but  in  case  there  should  be  only 
one  Child,  then  for  the  maintenance  &c.  of  such  Child^ 
or,  otherwise,  to  suffer  the  same,  or  such  part  or  parts 
thereof  as  the  Trustees  should  think  proper,  to  accumu- 
late for  the  benefit  of  any  such  Children  or  Child  as  the 
case  might  be;  and,  immediately  after  any  such  Child,  be- 
ing a  Son,  should  attain  21,  or,  being  a  Daughter,  should 
attain  that  age  or  be  married,  or  in  case  any  Child  or 
Children,  being  a  Son  or  Sons,  should  have  attained  21, 
or,  being  a  Daughter  or  Daughters,  should  have  attained 
that  age  or  be  or  have  been  married  at  the  decease  of 
the  Survivor  of  the  Plaintiff  and  Julia  BarringtoUj  then, 
after  the  decease  of  the  Survivor  of  them,  with  the  pay- 
ment of  the  gross  Sum  of  10,000Z.  to  the  Trustees,  to  be 
held  by  them  upon  the  Trusts  thereinafter  declared :  And 
Sir  John  Barrington  further  covenanted  that  the  annual 
Sums  should  be  issuing  and  payable  and  raised  and 
paid  out  of  the  Rents  of  the  said  Hereditaments,  and 
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and  that  the  Plaintiff  and  Julia  Barringtcn  and  the 
Trustees  should  have,  and  they  were  thereby  invested 
with  a  power  of  Distress,  Entry  and  Sale  for  the  levy- 
ing thereof  on  the  Premises ;  and  also  that  the  annual 
Sums,  in  case  the  Rents  should,  at  any  time,  be  insuffi- 
cient, should  be  raised  by  Sale  or  Mortgage  of  a  compe- 
tent part  of  the  Premises,  and  that  the  10,000/.  when 
the  same  should  become  raisable,should  be  raised  by  sale 
or  mortgage  of  a  competent  part  thereof:  And  Sir  John 
Barringtan  charged  all  the  Hereditaments  then  vested 
in  or  belonging  to  him,  and  of  which  he  then  received 
the  Rents  for  his  life,  and  of  which  the  Reversion  in  Fee 
was  then  vested  in  him,  with  the  payment  of  the  same 
annual  Sums  and  the  said  Smn  of  10,000/.  accordingly: 
And  Sir  John  Barrinffton,  for  himself  and  his  Heirs^ 
covenanted  with  the  l*rustees,  to  stand  seised  of  the 
Reversion  and  Fee-simple  of  the  Swainston  Estate^  to 
the  use  of  the  Trustees,  their  Heirs  and  Assigns,  for  en- 
abling them  to  raise  the  said  Sums  in  manner  aforesaid, 
and,  subject  thereto,  to  the  use  of  himself  in  Fee :  And  it 
was  thereby  agreed  between  all  the  Parties  thereto,  and 
Sir  John  directed  that  the  Trustees  should  stand  possessed 
of  the  10,000/.  when  raised,  upon  the  following  Trusts, 
that  is  to  say,  in  case  there  should  be  Issue  of  the  Mar- 
riage an  eldest  or  only  Son  and  one  or  more  or  other 
Child  or  Children  who,  being  a  Son  or  Sons,  should  at- 
tain 21,  or,  being  a  Daughter  or  Daughters,  should  attain 
that  age  or  be  married,  then  in  Trust  for  such  Child  or 
Children  other  than  and  except  an  eldest  or  only  Son,  and 
if  but  one,  then  for  such  one  Child,  his  or  her  Executors, 
&c.,  and,  if  more  than  one,  equally  to  be  divided  amongst 
them,  and  to  be  vested  and  transmissible  Interests  in 
them  respectively  at  the  ages  and  times  aforesaid,  and  to 
be  then  paid  to  them  if  the  10,000/.  should  have  become 
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raisablei  but  if  not,  then  as  soon  as  the  same  should 
become  raisable.  ''  And  the  same  Sum,  and  every  part 
thereof  shall  be,  and  the  same  is  hereby  made,  limited 
and  settled  so  as  to  admit  of  and  with  benefit  of  Sur- 
vivorship between  and  amongst  such  Children  and  their 
Issue  respectively,  in  case  of  the  death  of  any  one  or 
more  of  them  leaving  Issue  respectively,  before  he,  she 
or  they  shall  have  obtained  a  vested  Interest  or  vested 
Interests  in  the  said  Sum  of  10,000/.  under  the  Trusts 
aforesaid  :'*  And,  in  case  there  should  be  Issue  of  the 
Marriage  an  eldest  or  only  Son  or  only  Daughter  and 
no  other  Child  or  Children,  or,  being  such  other 
Child  or  Children,  in  case  no  such  Child  or  Children, 
or  Issue  of  such  Child  or  Children  should  obtain 
a  vested  Interest  in  the  10,000/.,  then  in  Trust  for  such 
eldest  or  only  Son  or  only  Daughter,  as  the  case 
should  be,  and  to  vest  in  and  be  paid  to  him  or  her, 
at  the  respective  times  aforesaid :  And,  in  case  of  the 
death  of  such  eldest  or  only  Son  or  Sons  so  becom- 
ing an  only  Child,  as  the  case  should  be,  without  hav- 
ing obtained  a  vested  Interest  in  the  10,000/.  under 
the  Trusts  aforesaid,  leaving  Issue,  then  in  Trust  for 
such  Issue,  if  more  than  one,  share  and  share  alike, 
and,  if  but  one,  then  for  such  one  absolutely,  and  to 
vest  in  and  be  paid  to  such  Issue  at  the  like  ages  and 
times  aforesaid,  and  in  like  manner  as  thereinbefore  direct- 
ed and  declared  concerning  the  said  Sum  of  10,000/. 
in  case  and  in  the  event  of  the  same  becoming  vested 
and  payable  to  any  Children  or  Child  of  the  Marriage'* : 
And  the  Trustees  were  directed,  after  the  10,000/.  should 
have  become  raisable,  to  invest  the  Shares  thereof  which 
should  not  be  actually  payable,  in  the  usual  Securities,  and 
to  apply  a  sufficient  part  of  the  Interest  for  the  Mainte- 
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nance  Education  and  Support  of  the  persons  presomp' 
tively  entitled  to  the  Principal,  and  to  accumulate  the 
residue  of  the  Interest  for  the  benefit  of  the  same 
persons :  And  the  Trustees  were  empowered  to  apply 
one-fourth  of  the  Shares  for  the  advancement  of  the 
persons  presumptively  entitled  thereto:  provided  that 
in  case  Sir  John  Barrington,  his  Heirs,  Devisees,  or 
Assigns,  or  other  the  person  or  persons  for  the  time 
being  entitled  to  the  Hereditaments  the  Reversion  where- 
of was  so  charged  as  aforesaid,  should,  either  before  or 
as  soon  as  the  10,000  Z.  should  become  raisable,  pay 
the  Sum  of  10,000/.  to  the  Trustees,  then  the  aforesaid 
charges  of  the  annual  Sums  and  of  the  gross  Sum  of 
10,000/.,  should  cease :  And,  if  such  payment  should 
be  made  in  the  lifetime  of  the  Plaintiff  and  «/ic/ia  Bar^ 
rifigtan,  the  Trustees  were  directed  to  invest  the  same 
Sum  in  the  usual  Securities  and  pay  the  Interest  to  the 
Plaintiff  and  to  Julia  Barrington  for  their  lives  succe^-^ 
sively,  in  lieu  of  the  annual  Sums  made  payable  to  diem 
as  aforesaid,  and,  aflerthe  Deceaseof  the  survivor  of  them, 
the  Trustees  were  to  stand  possessed  of  the  10,000/.,  so 
to  be  paid  to  them,  upon  the  Trusts  thereinbefore  de- 
clared concerning  the  10,000/.  charged  on  the  Reversion 
of  the  said  Hereditaments,  and  in  exoneration  thereof*. 


The  Marriage  was  solemnized  shortly  after  the  Execu- 
tion of  the  Settlement. 

On  the  23d  of  June  1B18  Sir  John  Barrington  made 
a  Codicil  to  his  Will,  which  was  duly  executed  and 
attested,  and  was  as  follows :  *'  Whereas  I  have  lately 


*  The  above  statement  of  the  Settlement  was  correctly 
taken  from  a  copy  of  it. 


CASES    IN    CHANCERY. 


530 


coQveyedy  to  the  Vicar  for  the  time  being  of  the 
Parish  of  Hiidfield  Broad  Oak  in  the  County  of  Essex,  a 
Messuage  in  the  Town  of  Hadfield  Broad  Oak  called 
Chalks,  to  be,  for  ever  thereafter,  held  and  enjoyed 
as  a  Vicarage  House,  but  have  reserved  to  myself,  my 
Heirs  and  Assigns,  the  Pond  or  Orchard  on  the  east  of 
the  same  Premises,  and  which  I  have  since  laid  to  the 
Premises  adjoining  now  in  the  occupation  of  Thomas 
Cocks:  Now  it  is  my  Will  that  such  Pond  and  Orchard 
shall,  for  ever  hereafter,  be  attached  to  the  same  Pre- 
mises :  and  I  give  and  devise  the  same  to  the  Owners 
and  Proprietors  of  the  said  Premises,  to  be  held  and 
enjoyed  by  them  in  succession,  upon  the  same  Trusts 
and  for  the  same  Uses,  Estates,  See.  as  the  said  Mes- 
suage shall  be,  from  time  to  time,  held  and  enjoyed : 
also  I  give  and  dispose  of  the  Pew  in  the  Parish 
Church  of  Hadfield  Broad  Oak  aforesaid,  which  also 
lately  belonged  to  the  said  Premises  called  Chalks,  and 
reserved  by  me  as  aforesaid,  unto  and  to  the  use  of  the 
Proprietors  and  Owners  for  the  time  being  of  the  Bar-- 
rington  Estate  in  JEssex,  for  ever  hereafter :  and  in  all 
other  respects  I  confirm  my  said  WilV^ 
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On  the  7th  of  July  1818  Sir  John  made  another  Co- 
dicil, which  also  was  duly  executed  and  attested  ;  but 
he  did  not,  thereby,  alter  any  of  the  Devises  or  Bequests 
in  his  Will  or  former  Codicil. 

On  the  11th  of  July  1818,  Sir  John  wrote  a  Letter 
to  his  Brother,  from  Barrington  Hall,  his  Seat  in 
Essex,  which  was  as  follows : 


My  dear  Brother : 
I  should  quit  life  with  the  greatest  dissatisfaction,  if  I 


i^-»  CASES    IN   CHANCERY. 

t^a<>«>  did  not  leave,  in  your  hands,  a  written  Testimony  of 
my  iiill  conviction  of  your  unceasing  affection  and  atten- 
^*^  tion  to  me  at  all  times :  and,  beyond  that,  I  have  greatly 
>lkxwtXL9w  ^  admire  your  never-failmg  forbearance  for  so  many 
years  past,  so  as  never  to  have  been  induced,  in  any  single 
instance,  during  that  long  period,  to  deviate  from  it ;  I 
mean  with  respect  to  the  slightest  intimation  that  an 
advance  of  Money  might  be  desirable,  if  not  necessaiy 
to  you :  founding  this,  and  with  great  truth,  on  a  con- 
fidence in  me  that  [  was  always  preparing  to  supply  you 
with  Cash  en  masse,  not  always  readily  attainable. 
Whenever  it  has  chanced  to  pass  over  my  imagination, 
at  any  time  for  years  past,  that  I  might  possibly  survive 
you,  I  have  always  turned  from  it  as  the  greatest  afflic- 
tion that  could  possibly  befall  me.  I  thank  Ood  it  will 
now  happen  otherwise  in  the  natural  course  of  Succes- 
sion. I  trust  I  shall  be  found,  on  the  whole,  to  have 
been  more  of  a  just  than  an  unjust  steward.  When 
Louisa  married,  I  was  induced  to  make  a  disposal  of  the 
Isk  of  Wight  Property  for  the  benefit  of  your  Family. 
On  the  marriage  of  JuKa,  I  found  occasion  to  make  ano- 
ther Willy  improved  upon,  I  hope,  by  the  destination  of 
my  Tithe  Property  in  Essex,  in  Trust  to  form  a  Conso^ 
lidated  Fund,  eventually  to  aid  the  very  heavy  Demands 
that  toill  be  found  to  press  upon  the  Isle  of  Wight  Estate. 
This  will  become  a  Sum  of  no  inconsiderable  amount. 
In  the  formation  of  these  Wills  I  have  acted,  altogether, 
firee  from  any  personal  consideration  whatsoever,  fol- 
lowing the  order  of  priority  of  Birth  as  the  rule  for  it 
God  bless  you,  my  dear  Brother,  my  Sister,  and  all  your 
six  Children.     I  remain,  &c.*' 

The  Testator  died,  on  the  6th  of  August  1818,  with- 
out Issue,  leaving    his  Brother  Htzunlliamf  who  there- 
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upon   became  Sir  FitzwUliam  Barringtan,  his    only  1836. 
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JuUa,  the  Plaintiff's  Wife,  died  in  September  1821,    i^Iansfield. 
leaving  Issue  a  Son,  her  only  Child. 

Jane  Elizabeth  Barringtan  remained  unmarried.  Ann 
Emma  Barringtan  died  unmarried  shortly  after  the 
Testator.  In  May  1824  EUen  Flack  Barringtan  married 
/.  G.  Campbell^  and  died  in  May  1832,  leaving  Two 
Children,  Walter  and  Charlotte.  I.  O.  Campbell  died 
in  1830.  In  1827  Mary  Barringtan  married  T.  Fan- 
deleur^  and  died  in  1829  without  issue.  Lady  Barring^ 
tan,  Sir  FitzuAUiam*%  Wife,  died  in  1829.  Sir  Fitz^- 
unUiam  died  on  the  26th  September  1832,  having,  by 
his  Will,  given  one  moiety  of  his  Personal  Estate  to 
Jane  Elizabeth  Barringtan,  and  the  other  Moiety,  to 
Walter  and  Charlotte  Cbmp&eU,  subject  to  the  payment 
of  a  Legacy  of  200  2.  to  the  Plaintiff's  Son  by  his  late 
Wife,  and  of  a  Legacy  of  100  /.  to  each  of  the  Younger 
Children  of  his  Daughter,  Lady  Simeon,  and  of  a  Le- 
gacy of  400  /.  to  T.  Vandeleur,  the  Husband  of  his  late 
Daughter  Mary. 

On  Sir  FitzwUliam^ %  death,  Lady  Svneon,  Jane  Eli-^ 
zabeth  Barringtan,  Philip  Lybbe  Pawys,  the  Infant 
Child  of  the  Plaintiff  by  Julia  his  late  Wife,  and  Wal- 
ter Campbell,  became  the  Co-heirs  of  Sir  John  Barring- 
tan, and  Lady  Simeon  became  Tenant  for  Life  in  Pos- 
session, with  remainder  to  her  Eldest  Son  in  Tail-male, 
of  the  Swainstan  Estate. 

After  Sir  Fitzwilliam*s  death,  a  Document  in  his  own 
handwriting,  was  found  amongst  his  Papers,  contain- 
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1836,  by  big  Willy  in  discbarge  of  such  duty;  that  the  Plain- 

tiff, on  his  Marriage,  treated  and  negotiated  with  Sir 
John  solely  and  exclusively;  and  that,  at  the  time  of 
Mansfield  '"^^'^iog  ^^^  Settlements  and  frequently  afterwards.  Sir 
John  declared  his  intention  to  be  that  the  Provision 
made  by  him,  by  the  Settlement,  for  the  benefit  of  the 
Plaintiff  and  his  Wife  and  their  Issue,  should  be  in 
satisfaction  of  the  Provision  made,  for  Mrs.  Pawys,  heir 
Husband  and  Children,  by  his  Will. 

A  Music-master  and  a  Drawing-master,  who  had 
given  Lessons  to  the  young  Ladies,  and  a  Dress-maker 
who  had  been  employed  by  them,  were  examined  as 
Witnesses  for  the  Plaintiff.  They  deposed  that  their 
Bills  were  paid  by  Sir  FUzwilHam  and  Lady  Barrington. 

Evidence  was  given,  on  the  part  of  Sir  Richard  and 
Lady  Simeon  and  their  Son,  for  the  purpose  of  proving, 
first,  that  Sir  John  Barrington  stood  in  locopatentis  to 
his  Nieces ;  and,  secondly,  to  prove  declarations,  made  by 
Sir  John,  that  he  intended  the  Settlement  to  be  in  lieu 
of  the  Provision  made  by  his  Will  for  his  Niece  Julia, 
her  Husband  and  Issue. 

The  Witnesses  deposed,  as  to  the  first  point, as  follows: 
That  Sir  FitzvMliamj  in  compliance  with  the  wishes  of 
Sir  John,  resided  near  Sir  John  in  the  Isle  of  Wight, 
and  maintained  a  more  expensive  Establishment  than  his 
Income  (which  did  not  exceed  400  /.  a  year)  would  allow 
of:  that  Sir  John  and  his  Brother  lived  on  the  most 
affectionate  terms  with  each  other:  that,  for  several 
years,  Sir  John  gave  Sir  Fitztvilliam  1,000/.  a-year: 
that  he  took  the  greatest  interest  in  his  Nieces,  behaved 
to  them  as  a  Father,  and  always  acted  towards  them  as 
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the  kindest  of  parents,  not  showing  more  partiality  to 
one  than  to  another:  that  he  frequently  gave  them 
Pocket-money  and  made  them  other  Presents,  and,  oc- 
casionally, advanced  Money  to  defray  the  expence  of 
their  Clothing  and  Education :  that  he  allowed  them  to 
use  his  Horses  and  Carriages,  and  had  them  frequently 
to  dine  with  him,  and  that  one  or  other  of  them  was 
almost  always  staying  in  his  House:  that  he  was  con- 
sulted as  to  the  appointment  of  their  Masters  and  Go- 
vernesses, and  as  to  the  Marriages  of  such  of  them  as 
were  married,  and  that,  on  the  Plaintiff's  Marriage,  the 
terms  of  the  Settlement  were  negotiated  between  the 
Plaintiff  and  Sir  John^  and  their  respective  Solicitors, 
without  any  interference  on  the  part  of  Sir  Fitzwilliam : 
that  Sir  John,  who  gave  the  instructions  for  the  Settle- 
ment on  the  20th  of  April  181 7,  proposed  that  the  10,000/. 
should  be  settled  on  all  the  Children  of  the  Marriage, 
but,  afterwards,  on  the  suggestion  of  the  Plaintiff,  it  was 
agreed  that  the  10,000/.  should  be  settled  on  the 
Younger  Children  only,  as  the  Eldest  Son  would  be 
entitled  to  a  considerable  Estate  on  his  Father's  side. 
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The  Witnesses  who  were  examined  as  to  the  Declara- 
tions made  by  Sir  John  JBarrington,  were  his  confiden- 
tial SoUcitors  and  some  of  his  Relations  and  intimate 
Friends.  The  substance  of  their  Evidence  was  that 
they  had  heard  Sir  John  say  that  he  did  not  intend  to 
give  his  younger  Nieces  more  than  10,000  /.  a«piece,  and 
that  he  meant  to  limit  the  SwainsUm  Estate  to  his  eldest 
•Niece,  Lady  Stmeon,and  her  Issue  Male,  so  as  to  place 
her  in  the  situation  of  an  eldest  Son,  and  that  his 
object  in  purchasing  the  Tithes  of  Hadfield  Broad 
Oak,  and  directing  the  Rents  to  be  accumulated,  was 
to  form  a  Fund  to  relieve  his  Swainston  Estate  from  the 

Vol.  VI. 


o  o 


ftM 


CASES   IN   CHANCERY, 


183R 
* w * 

Pdwy« 

V. 

Mansviklh. 


bQTthen  of  providing  the  50>000{. :  tbat,  both  before  and 
after  the  execution  of  the  Settlement,  Sir  John  uniformly 
spoke  of  the  Fortune  of  Julvny  as  well  as  of  the  other 
younger  Daughters  of  his  Brother,  as  being  10,0007.  and 
no  more :  and  two  of  the  Witnesses  said  that  ihetf  belieoed 
and  had  always  understood,  from .  declarations  made  by 
Sir  John,  that  he  considered  the  Provision  made,  by  the 
Settlement,  for  his  Niece  Julia,  was  in  lieu  and  satisfiic- 
tion  of  that  which  he  had  provided  for  her  by  his  WilL 


Mr.  Kmght,  Mr.  Jacob,  Mr.  Wtdker,  Mr.  Chandless 
and  Mr.  Pole,  for  the  Plaintiflf  and  the  Defendant  bis 
infant  Son,  contended  that  a  person  could  not  stand  in 
loco  parentis  to  a  Child  whose  Father  and  Mother  were 
living  and  who  resided  with  them ;  and  that  the  Evi- 
dence showed  that  Sir  John  stood  in  loco  parentis  to  bis 
Brother,  and  not  to  his  Brother's  Children:  that  the 
Provision  by  the  Will  was  not  called  a  Portion,  nor  was 
it  in  the  nature  of  a  Portion,  as  it  was  not  to  be  raised 
until  after  the  death  of  Mrs.  Powgs^s  Father:  that  the 
Provision  by  the  Settlement  was  charged  only  on  the 
Reversion  of  the  Swainston  Estate,  and  was  dependent 
on  the  contingencies  of  Sir  John  and  Sir  FitzwilBam 
BarHngtan  dying  without  leaving  Issne  Male  who 
should  attain  21 ;  whereas  the  Provision  by  the  Will 
was  to  be  raised  out  of  the  Rectory  and  Tithes  and  the 
Stock,  as  well  as  the  Reversion  of  the  Swainston  Estate, 
and,  consequently,  that  Provision  was  certain,  so  far  at 
least  as  the  Rents  and  Stock  would  extend  to  raise  it : 
that  the  Provision  by  the  Will  extended  to  every  Hos- 
band  that  Mrs.  Pcwys  might  marry,  and  to  all  the 
Children  she  might  have  by  them ;  but  the  Provision 
by  the  Settlement  was  confined  to  the  Husband  and 
younger  Children  of  the  then  intended  Marriage:  that 
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Sir  j9kn'B  letter  of  July  181 8,  Bhowed^  conclusivelyi 
that  his  Will  was  made  with  reference  to  the  intended 
Maiiiage  between  Mr*  and  Mrg.  Powysi  that,  if  the 
Provision  by  the  Will  was  satisfied  or  adeemed  by  the 
Settlement,  the  first  Codidl,  by  confirming  the  Will, 
restored  or  reTived  it:  that  Evidence  was  not  admis- 
sible to  roue  the  Presumption,  especially  as  Sir  John 
Harrington  did   not  stand   in  loco  parentis  to  Mrs. 
Pounfs.    BeUatii  v.  Utkwatt  (a) ;  Shudal  ▼.  JehfU  (b) ; 
Roome  ▼.  Boome  (c);  Grave  ▼.  Lord  SalUbury  (d); 
Powelv.  Cleaver  (e);  Perry  v.  Whitehead  (/);   JEr 
parte  Pye  {g)\  Wetherhy  v.  Dixon  (A);  Brown  v.  Peck, 
(t) ;    Watson  v.  Lord  Lincoln  {k) ;  Rachfield  v.  Care^ 
less  {I) ;  Brown  v.  Selwin  (m) ;  FamJuxm  v.  Phillips  (n) ; 
White  V.  Evans  (o) ;   Druce  v.  Denison  (p ) ;    White 
▼.  WiUiams  (q)-,  Whitaker  v.  Tatham  (r);  Robinson  r. 
Whitley  {s) ;  Bebexe  v.  Mann  (t) ;  Spinks  v.  Robins  (ti) ; 
NiehoUs  y.  Judson    (x);    Barret  v.    Bechford    (y); 
Mathews  v.  Mathews  (z);  Crompton  v.  iSaZg  (a);  7%i- 
n€y  V.  Tinney  (b) ;  Freemantle  v.  Bankes  (e) ;  Osborne  v. 
The  Duke  of  Leeds  {d);  Trimmer  v.  Bayne{e)\  Lang^ 


(a)  1   Atk.  436,  «f«  437, 
note, 
(ft)  3  Atk.  516,  see  518. 
(c)  3  Atk.  181,  see  183. 
((0  1  Bro.  C.  C.  435. 
{e)  s  Bro.  C.  C. 499' ««?  5* 7- 
C/)5Ve8.544,*<?<?548. 
(g^)  18  Vei.  140,  see  153, 

(A)  19  Veg.  407. 

(0  1  Eden,  140, 

\h)  Amb.  335,  see  397. 

(0  3  P.  W.  158. 

(m)  Ca.  Temp.  Talb.  340. 

(n)  3  Atk.  315. 


(0)  4  Ves.  31. 

(;?)  6  Ves.  385,  *«  397- 

{q)  Coop.  C.  C.  58. 

(r)  7  Bing.  638. 

(*)  9  Ves.  577. 

(0  3Bro.  C.C,  165  &  519. 

(tt)  3  Atk.  491. 

(«)  Ibid.  300. 

(y)  1  Vez.  519. 

(«)  9  Vez.  635. 

(a)  3  P.  W.  553. 

(6)  3  Atk.  8. 

(c)  5  Ves.  79- 

(rf)  5  Ves.  369- 

(f)  7  Ves.  508. 
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ham  V.  Sanford  (/) ;  Hariopp  v.  Hartopp  (g) ;  Glad- 
ding V.  Yapp  (A);  77ttr«^  v.  £eacA  (i);  Holmes  v. 
Holmes  (h);  Mackenzie  v.  Mackenzie  {I);  Heather  v. 
ilicfcr  (i«) ;  TFi4arto»  v.  Lord  Durham  (n). 

-  Pigott  V.  Waller  (o) ;  Attorney-general  v.  Heart- 
well{p)\  Jackson  v.  Hurlock  (g);  Coppin  v.  Ferny- 
hough  (r)  Alford  v.  Earle  (s);  Rider  v.  PTajrcr  (^); 
fVilliams  v.  Goodtitle  {u) ;  jDoe  v.  iTe^^  (ar) ;  SmiM  t. 
Dearmer  (y) ;  Acherley  v.  Fi?nk>ii  (ar) ;  Gordon  v.  Lord 
J2eay  (a);  Hinxman  v.  Poynder  (&). 

Sir  C  Wether  ell f  Mr.  Kindersley,  Mr.  fVray,  and 
Mr.  Bet/iell,  for  the  Defendants^  Sir  £icAar({  and 
Lady  Simeon  and  their  iQfant  Son  : 

The  Will  ^nd  the  Recitals  in  the  Settlement^  (the 
Terms  of  which  were  proposed  by  Sir  JoA«  Barrington 
and  arranged  between  him  and  the  Plaintiff,  without 
any  interference  on  the  part  of  Sir  FitzwiUiam  who 
was  not  a  Party  to  the  Settlement)  clearly  show  that 
Sir  John  stood  in  loco  parentis  to  Mrs.  Powys.  Sir 
John's  bounty  to  his  Brother  was  intended  to  benefit 
not  him  alone,  but  the  whole  of  his  Family.  There  is 
no  authority  for  saying  that  the  locus  parentis  is  con- 


(/)  a  Mer.  6,  see  17  &  33. 
(g)  17  Ves.  184,  see  190. 
(A)  5  Madd.  56. 
(i)  Ibid.  351,  see  359. 
(k)  1  Bro.  C.  C.  555. 
(I)  3  Ru88.  269. 
(m)  1  Atk.  425. 
(n)  Afitey  vol.  5.  297. 
(0)  7  Ves.  98. 
ip)  2  Eden,  234,  S.  C.  Amb. 
451. 


(g)  2  Eden,  263,  S.  C.  Amb. 
487. 

(r)  2  Bro.  C.  C.291. 

(<)  2  Vem.  209. 

(0  2  P.  W.  328,  «^  333. 

(tf)  10  Bam.  &  Cress.  895. 

(x)  4T.  R.  601. 

(y)  3  Young  &  Jer.  278. 

(«)  3  Bro.  P.  C.  85. 

(a)  ^n^^,  vol.  5,  274. 

(b)  Ibid,  546. 
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fined  to  the  conditioD  of  Orphanage ;  Perry  v.  White- 
head (c). 

In  order  to  raise  a  Case  of  Satisfaction,  it  is  not  neces- 
sary that  the  Provision  by  the  Will  should  be  called  a 
Portion,  but  it  is  sufficient  if,  as  in  this  Case,  it  has  all 
the  characteristics  of  a  Portion.  Sir  John  directed,  by 
his  Will,  that  the  10,000Z.  should  sink  in  case  none  of 
JuUa^s  Issue  should  obtam  a  vested  Interest  in  it,  and  did 
not  give  it  over  to  his  other  Nieces ;  therefore,  he  clearly 
showed  that  he  did  not  intend  any  of  them  to  have  double 
Portions:  and  the  Evidence  proves  that  Sir  John's  main 
intention  was  to  make  the  Swainston  Estate  the  Family 
Estate,  and  that  it  should  go  to  Lady  Simeon  as  little 
incumbered  as  possible;  and,  with  that  view,  he  devoted 
ihe  Hadfield  Tithes  to  the  raising  of  the  Portions.  In  de- 
ciding on  questions  of  Satisfaction,  the  Court  does  not 
regard  slight  differences ;  it  only  looks  to  see  whether 
the  principal  object  of  both  the  Provisions  is  the  same 
Person.  Here  Mrs.  Powys  was  the  principal  object  of  both 
Provisions,  and  the  intention  of  both  of  them  was  the 
same,  namely,  to  limit  the  10,000/.  in  the  manner  most 
beneficial  to  her,  under  the  existing  circumstances.  The 
Will  and  the  Settlement  are,  in  many  respects,  identical : 
the  discrepancies  between  tliem  are  owing  to  the  Mar- 
riage being  uncertain  when  the  Will  was  made ;  and, 
on  that  account.  Provision  was  made  for  every  Husband 
that  Mrs.  Powys  might  many,  and  for  the  Issue  of  every 
Marriage  she  might  contract.  Sir  John  Barrington  ori- 
ginally proposed  that  the  10,000/.  should  be  settled  on 
all  the  Children  of  the  Marriage ;  but,  as  his  Niece  was 
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(c)  See  6  Ves.  546.  et  seq. 
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going  to  marry  a  Man  of  large  Landed  Property,  the 
eldest  Son  was,  at  Mr.  Paiays's  suggestion,  excluded;  he 
will,  however,  take  the  10,000  /.,  if  he  is  an  only  Child. 
Sir  John's  motive  in  making  the  Provisions,  was  affection 
for  his  Niece,  and  not  for  her  Issue :  and  the  discrepancies 
between  the  two  Provisions,  are  not  sufficient  to  prevent 
Ademption :  in  both  instances  the  Testator  had  in  view 
the  giving  of  a  Portion  of  10,000/.  to  his  Niece.  Manek 
V.  Manck  {d).  The  Case  of  Shudal  v.  JehfU  is  no 
authority  for  the  proposition  that  the  locus  pareniig 
cannot  exist  except  where  the  Child  is  an  Orphan.  The 
Case  put  by  the  Lord  CkanceUar,  was  put  by  way  of 
illustration  merely.  In  Chrave  v.  Lord  SalMmy,  the 
thing  given  was  a  Lease.  In  PoweU  v.  Cleaver^  a 
gross  Sum,  not  described  as  a  Portion,  was  g^ven  by 
the  Will,  and  the  Parties  did  not  stand  in  the  relative 
situations  of  Parent  and  Child.  In  £x  parte  Py  e,  also, 
a  gross  Sum  was  given,  and,  in  making  the  Gift,  the  Tes- 
tator described  the  Legatee  as  the  Child  of  another 
Man,  and,  therefore,  the  presumption  was  exiduded. 
In  Wetherhy  v.  Dixon  and  Brown  v.  Peek,  the  circum- 
stances were  not  sufficient  to  show  Uiat  the  Legacy 
was  meant  to  be  adeemed.  Debexe  v.  Mann  merely 
establishes  that,  in  order  to  raise  a  Case  of  SatisfSu:tion 
as  between  Strangers,  identity  of  purpose  in  makii^  die 
GKfts,  is  necessary.  In  this  Case  the  purposes  of  the 
two  Provisions  are  identical ;  the  only  difference  is  in 
the  mode  of  carrying  the  purpose  into  effect.  In  TVini- 
mer  v.  Bayne,  Lord  Eldon  held  that  the  Portion  was  an 
Ademption  of  the  L^acy,  because  the  purpose  of  both 
Gifts  was  the  same:  that  Case,  therefore,  is  in  our 
favour. 

((T)  1  Bali.  &  Beatt.  398. 
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Next,  with  respect  to  the  admissibility  of  the  Evi- 
dence to  nuse  the  PresumptioiL  Most  of  the  Cases  in 
which  the  Evidence  has  been  rejected,  are  Cases  in 
which  the  Settlement  was  made  first,  and  the  Will 
afterwards.  There,  of  course.  Evidence  is  not  admis- 
sible ;  for  Evidence  cannot  be  given  to  explain  or  con* 
tradict  a  written  Instrument  Oar  object  is  not  to 
show  what  Sir  John  Barringion  meant  by  his  Will,  but 
what  was  his  intention  in  doing  a  subsequent,  inde- 
pendent act.  The  Authorities  are  uniform^  that  Evi- 
dence  may  be  produced  to  show  the  Intention  with  which 
the  Testator  made  the  Advance  in  his  lifetime.  Monde 
V.  Mmck;  TheJbmon  v.  Woodftyrd  («);  Rosewell  r. 
Bemnett  (J) ;  Biggle^ton  v.  Gtvhb  (g) ;  Maseal  v.  Mas- 
col  (A);  Chapman  r.  Salt  (•);  ^eatt  v.  Rice  (k); 
Lloyd  V.  Harvey  (/);  Sheffield  v.  Lord  Coventry  (m). 
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The  Codidl,  though  it  confirmed  the  Will,  could  not 
have  the  effisct  of  restoring  the  adeemed  Legacy;  for  the 
Rule  of  Law  is  that  an  adeemed  Legacy  forms  no  part 
of  the  Win.  JRider  v.  Wager.  The  confirmation  merely 
amounts  to  a  Declaration  that  the  Will  shall  remain 
as  it  stood  at  the  date  of  the  Codicil,  except  so 
far  as  it  was  thereby  altered.  Crosble  v.  MacDonal  (n); 
Irod  V.  HMTSt  (0);  Monck  v.  Monck\  Drtnkwater 
V.  Falconer  (p) ;  Booker  v.  Allen  (q).  There  is  no  Case 
that  decides  that  an  adeemed  Legacy^  is  restored  by  a 


{e)  4  Madd.  420. 
/)  3  Atk.  77. 
(g)  3  Atk.  48. 
{h)  1  Vez.  323. 
(0  2  Veni.  646. 
{i)  2  Rubs.  &  Myl.  251. 


(0  Ibid.  31a 

(w)  Ibid.  317. 

In)  4  Ves.  610. 

(0)  2  Freeman,  224. 

(p)  3  Vez.  623. 

(g)  2  Ru88.  &  Myl.  270. 
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Codicil  which  confinns  the  Will.    The  Case  of  Roame 
y.  Roome  contains  merely  a  dictum  on  the  point. 

Mr.  Jemmett,  Mr.  SeweU,  and  Mr.  Short  appeared 
for  the  other  Defendants. 

The  Vice-Chancellor: 

The  late  Sir  John  Barrington  was  Tenant  for  life, 
with  remainders  to  his  first  and  other  Sons  in  Tail-male, 
with  remainder  to  his  Brother  FitzwUUam  BarringUm 
for  Iiie»  with  remainders  to  his  first  and  other  Scms  in 
in  Tail-male,  with  divers  remainders  over,  of  an  Estate  in 
Essexj  called  the  Barrington  Estate.  Sir  John  also 
was  Tenant  for  Life,  with  remainders  to  his  first  and 
other  Sons  in  Tail-male,  with  remainder  to  his  Bmther, 
Fitztdlliam,  for  Life,  with  remainders  to  his  first  and 
other  Sons  in  Tail-male,  with  the  Reversion  to  himself 
in  Fee,  of  an  Estate,  in  the  Isle  of  Wight,  called  the 
Swainston  Estate.  Sir  John  was  an  unmarried  man : 
his  Brother  was  married,  and  had  six  Daughters.  In 
1813  Louisa,  the  eldest  Daughter,  married  a  Son  of  the 
late  Sir  John  Simeon:  and,  on  the  occasion  of  thai 
Marriage,  Sir  John  Barrington,  by  a  Deed  to  which  his 
Brother  was  not  a  Party,  charged  his  Reversion  in  Fee 
in  the  Swainston  Estate  with  a  Sum  of  10,000/.,  to  be 
raised,  by  Sale  or  Mortgage,  immediately  after  the  de- 
cease of  the  Survivor  of  himself  and  his  Brother  without 
Issue  Male,  but  not  before,  or,  in  case  there  should  be  any 
Issue  Male  of  either  of  them  living  at  the  death  of  such 
Survivor,  and  all  such  Issue  Male  should  afterwards 
die  under  21,  then  immediately  after  the  death  of  such 
Issue  Male :  and  the  Money  when  raised  was  to  be 
paid  to  Trustees  upon  the  Trusts  of  the  Deed. 
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After  the  Settlement  had  been  made  on  the  Mar- 
riage of  Miss  Louisa  Barringtan,  Sir  John  Bar- 
ringtonj  as  I  collect  from  the  Evidence,  purchased  the 
Rectory  and  Tithes  of  Hadfield  Broad  Oak  in  Essex. 

In  the  beginning  of  the  year  181 7>  Mr.  PowySf  the 
Plaintiff,  with  the  knowledge  and  approbation  of  Sir 
John  Barrington,  paid  his  addresses  to  Miss  Julia 
Barringtony  who  was  the  third  Daughter  of  JP£^jni7»//iam 
Barrington.  On  the  28th  of  March  1817,  Sir  John 
Barringtan  made  his  Will :  and  it  distinctly  appears, 
from  a  Letter  which  he  wrote  in  the  subsequent  year, 
that  he  made  that  Will  with  reference  to  the  intended 
Marriage  of  Miss  Julia,  [His  Honor  then  stated  the  sub- 
stance of  the  Will,  and  observed  that  the  Testator,  when 
he  mentioned  his  Brother's  Daughters,  described  them  as 
his  Nieces,  the  Daught^ers  of  his  Brother  FitzwilliamJ\ 
Now,  with  respect  to  that  Clause  which  directs  that, 
in  the  event  of  no  Child,  nor  the  Issue  of  a  Child,  of  any 
of  his  Nieces,  obtaining  a  vested  Interest  in  the  several 
Sums  of  10,000/.,  the  same  shall  sink  into  and  become 
incorporated  with  his  Manors,  Messuages,  &c.  therein- 
before devised,  for  the  benefit  of  the  Person  or  Persons 
entitled  thereto,  there  certainly  might  arise  a  que^on 
whether  the  Testator  meant  that  the  whole  Fund  should 
sink,  or  that  so  much  as  might  have  arisen  from  the 
Swainston  Estate,  should  sink,  and  that  so  much  as  might 
have  arisen  from  the  Hadfield  Broad  Oak  Estate  and 
the  Stock,  should  be  taken,  as  a  Personal  Gift,  by  the 
Person  or  Persons  entitled  to  the  Swainston  Estate* 

The  next  Instrument  is  the  Settlement  on  the  Mar- 
riage of  Miss  Julia  Barrington  with  the  Plaintiff;  to 
which  Sir  John  was  a  Party,  but  his  Brother  was  not  a 
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Party.  It  was  dated  the  td  of  June  1817,  and  the  young 
Lady  who  was  about  to  be  married,  was  deacribed  in  it 
as  Julia  Barrinfftam,  Spinster,  Niece  of  Sir  John  Bar' 
ringUm,  and  one  of  the  Daughters  of  FitewiUiam  Bar- 
fington.  [His  Honor  then  stated  the  Recitals  and 
operative  part  of  the  Settlement] 

On  the  23d  of  June  1818,  Sir  John  Barringlan  made 
a  Codicil,  which  was  duly  executed  and  attested  ;  and, 
after  disposing  of  a  Pond  and  Orchard,  and  of  a  Pew 
in  the  PiBirish  Church  of  Hadfield  Broad  Oak,  he,  in  all 
other  respects,  confirmed  his  WilL  On  the  7th  of  July 
in  the  same  year,  Sir  John  made  a  second  Codicil, 
which  also  was  duly  executed  and  attested,  but  did  not 
oontain  the  Clause  of  Confirmation.  It  would,  how- 
ever, by  operation  of  Law,  be  a  republication  of  his 
Will ;  and,  on  the  6th  of  August  1818,  Sir  John  died. 

There  was  Issue  of  th6  Marriage  between  Mr.  Pcwy$ 
and  Miss  Julia  Barrington,  one  Child  only,  who  is  a 
Defendant  in  the  Suit :  and  the  Bill  has  been  filed,  by 
Mr.  P€wg$,  raising  the  question  whether  he  is  not  en- 
titled to  receive  the  Interest,  for  his  Life,  of  the  Sum 
of  10,000  L  under  the  Settlement,  and  of  another  Sum 
of  10,000  /.  under  the  Will. 


It  was  contended  that  Sir  John  Barringtan  stood  in 
the  situation  of  a  Parent  towards  the  Ohildrai  of  his 
Brother.  But  that  question  could  not  have  been  raised 
upon  the  language  of  the  Instruments  only ;  because,  in 
both  of  them,  from  beginning  to  end,  Sir  John  keeps 
most  distinctly  in  view  the  circumstance  that  he  stands 
in  the  situation  of  Uncle  to  his  Brother's  Children* 
Every  one  of  the  Children  is  successively  spoken  of,  in 
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the  Will,  ag  being  his  Niece ;  and^  ia  the  Settlement, 
MisB  JnUa  Bcarrvngton  is  described  as  being  his  Niece. 
But  it  was  said  that  the  Defendants  were  at  liberty  to 
enter  into  eyidence  in  order  to  make  out  that,  virtually 
and  in  substance.  Sir  John  did  stand  in  the  situation  of 
Parent  towards  his  Nieces :  and  my  Opinion  is  that  the 
Parties  are  at  liberty  to  enter  into  Evidence  for  the 
purpose  of  proving  that  circumstance :  because,  if  the 
Instruments  themselves  do  not  stale  the  fiict,  Parties 
must,  of  course,  be  at  liberty  to  prove  what  die  &ct 
really  is  :  and,  accordingly,  I  thought  it  right,  at  the 
hearing,  that  the  great  mass  of  Evidence  that  has  been 
given  on  the  part  of  the  Defendants,  should  be  re- 
ceived for  the  purpose  of  proving  that  fact.  But  the  whole 
of  the  Evidence  amounts  only  to  this,  that  Sir  JohM 
was  most  aflfectionately  attached  to  his  Brother  Fit»- 
wiUiam ;  that  he  did,  in  the  most  liberal  manner,  supply 
large  Sums  of  Money  for  the  Maintenance  of  his  Brother ; 
and  that  he  acted  in  a  very  kind  manner  towards  his 
Brother's  Children.  They  occasionally  dined  at  his 
house ;  they  occasionally  paid  him  visits,  and  had  the 
use  of  his  Horses  and  Carriages,  and  he  made  them 
Presents  from  time  to  time. 
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Besides  there  is  a  very  important  Document  which  is 
found  in  this  Evidence,  namely,  a  Letter  of  the  11th  of 
July  1818,  written  by  Sir  John  Barrington  to  his 
Brother.  The  Letter  is  in  these  words  :  ^'  My  dear 
Brother:  I  should  quit  life,  &c.  &c/'  There  is  also 
another  Document,  in  die  handwriting  of  FitMwMiam 
Barrington,  dated  on  the  day  on  which  Sir  John  died, 
and  which  is  in  the  following  words  :  ''  My  most  re- 
vered, worthy  and  beloved  Brother,  &c.  &c."  And 
Books  and  other  Documents  were  produced  showing 
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Sir  John  to  his  Brother.  Therefore  it  is  placed  beyond 
all  doubt  that  Sir  John'B  great  object  of  affection 
was  his  Brother  FitztoiUiam.  In  considering  the  general 
question  whether  Sir  John  ought,  upon  the  Evidence 
that  has  been  given,  to  be  held  to  have  stood  in  the 
situation  of  a  Parent  to  his  Nieces,  I  have  put  this 
question  to  myself:  whether  any  man  would  think  that 
Sir  John  had  departed  from  any  moral  obligation  what- 
ever, if,  instead  of  making  a  disposition  in  favour  of  his 
Nieces,  he  had  allowed  the  Reversion  in  Fee  in  the 
Swainston  Estate  to  descend  to  his  Brother,  and  had 
included  the  Hadjield  Tithes  in  the  Devise  of  his  Per^ 
sonal  Estate  ?  It  is,  I  think,  plain  that  if,  instead  of 
indulging  his  own  fancy  in  the  disposition  of  that  Pro- 
perty in  favour  of  his  Nieces,  he  had  made  no  disposi- 
tion of  it  at  all,  but  let  the  Law  take  its  course,  or  if 
he  had,  in  express  words,  devised  it  to  his  Brother,  no 
one  could  have  said  that  he  had  violated  any  mord 
obligation.  My  Opinion  is  that  the  whole  of  this 
Evidence  taken  together,  by  no  means  establishes  the 
fact  that  Sir  John  ever  intended  to  place  himself  in  the 
situation  of  a  Parent  to  his  Nieces,  in  the  legal  sense  of 
the  term ;  because  the  legal  sense  of  the  term  is  that 
the  Party  has  so  acted  towards  the  Children  as  that  he 
has  thereby  imposed  upon  himself  a  moral  obligation  to 
provide  for  them. 

I  have  looked  through  all  the  Cases  that  I  can  find 
on  the  subject;  and  I  cannot  find  any  instance  in  which 
a  Person  has  been  held  to  stand  in  the  situation  of 
Parent  to  a  Child,  which  Child  had  a  Father  living, 
and  resided  with  and  was  maintained  by  its  Father. 
I  can  easily  understand  that  a  Child  may  have  a  Father 
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living,  but  may  be  as  effectually  deserted  by  bim  as  if  he 
had  been  dead.  But  there  is,  I  believe,  no  Case  in  which 
it  has  ever  been  held  that  a  Person  stood  in  the  situa- 
tion  of  Parent  to  a  Child,  which  Child  was  living  with, 
and  was  maintained  by  its  Father  acconling  to  his  means. 
In  this  Case,  so  far  from  any  presumption  arising  on 
the  face  of  the  written  Instruments,  the  presumption  is 
all  the  other  way  ;  because,  if  there  bad  been  any 
parental  feeling  on  the  part  of  Sir  John  towards  his 
Niece  Jtdia,  he  would,  in  all  probability,  have  shown  it 
by  using  some  less  formal  appellation  than  **  Niece." 
But  he  has  never  done  so :  the  objects  of  his  bounty 
are,  uniformly,  characterized  as  what  they  were  in  their 
natural  state,  namely,  his  Nieces.  Therefore  no  pre- 
sumption whatever  arises,  either  upon  the  face  of  the 
Instruments  or  from  the  facts  which  have  been  deposed 
to,  that  the  Settlement  was  intended  to  be  taken  as  a 
satisfaction  of  what  was  given  by  the  Will.  Besides 
the  Defendants,  in  the  great  diffusiveness  of  their  Evi- 
dence, have  let  out  certain  circumstances  which  tend  to 
show  that,  from  beginning  to  end.  Sir  John  must  have 
had  in  his  contemplation  both  the  existence  of  the  Will 
and  the  existence  of  the  Settlement.  It  appears,  by  a 
Letter  which  he  wrote  on  the  29th  of  April  1817,  (which 
was  just  One  Calendar  Month  and  a  Day  after  the 
execution  of  his  Will)  that  he  was  then  taking  a  very 
active  part  in  the  superintendence  of  the  Settlement 
which  Mr.  Powys  was  going  to  make  upon  his  Niece 
Julia:  and  his  Letter  of  July  1818  is  a  complete  re- 
cognition by  him  of  the  existence  of  his  Will,  and  of 
the  heavy  Charges  that  he  had  thereby  made  upon  the 
Keversion  of  the  Swainston  Estate,  and  of  the  circum- 
stance that  he  considered  that  Will  to  be  a  better  one 
than  the  Will  of  1813,  because  it  had  called  in  aid  the 
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Hadfidd  Broad  Oak  Property,  in  order  to  alienate  the 
Charges  on  the  Reversion  of  the  Swaimstom  Estate. 

It  is  observable  that  one  of  the  Witnesses  examined 
for  the  Defendants,  deposes,  in  her  Answer  to  the  Ninth 
Interrogatory,  that  she  was  stayii^  in  the  house  with 
Sir  John  Banington  when  he  made  his  Will  in  1813 
and  previous  to  the  Marriage  of  his  eldest  Niece  Lady 
Siimeon;  that  he  mentioned  to  the  Deponent  the  cir- 
cumstance of  having  made  his  Will,  and  said  that  since 
he  had  discovered  that  he  had  a  Power  of  disposing  of 
his  Swauuton.  Estate,  he  had  made  his  eldest  Nieoe  an 
eldest  Son,  and  had  given  her  younger  Sisters  10,000  L 
a  piece,  payable  on  the  death  d  their  Father,  and  that, 
in  order  to  raise  those  Portions,  he  had  appropriated  the 
TithesofsomeofhisJStfsa;  Property.  Another  Witness, 
however,  represmts,  distinctly,  that  it  was  some  time 
after  the  making  of  the  Will  of  1813,  that  the  Testator 
purchased  the  Hadfidd  Broad  Oak  Property.  This 
shows  the  danger  of  admitting  that  sort  of  Evidenc 
which  has  been  given  to  support  the  Case  on  the  peit 
of  the  Defendants.  For,  supposing  the  Evidence  of 
this  latter  Witness  to  be  correct,  it  is  impossible  that, 
in  a  conversation  which  took  place  previous  to  the 
Marriage  of  the  eldest  Miss  Barrinfftan,  the  Testator 
could  have  said  that,  in  order  to  raise  the  Portions,  he 
had  appropriated  the  Tithes  of  some  of  his  JESneaP 
Property.  Then  the  former  Witness,  in  a  subsequent 
part  of  her^  Answer^to  the  same  Interrogatory,  says : 
**  After  the  Marriage  of  JuUa  Barringtm  to  the  Plaintiff, 
Sir  John  Barruigtan  mentioned  to  me,  the  first  time  of 
my  going  to  see  him  after  that  event,  that  he  had  settled 
10,000  /•  upon  his  Niece  Julia,  to  be  payable  after  the 
death  of  her  Father ;  and  he  repeated  the  Fund  out  of 
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which  this  Portion  was  to  be  paid,  namely,  out  of  the 
Accumulations  of  the  Tithes ;  and  Deponent  distinctly  - 
understood  from  him  that  the  10,000  /.  which]  he  had 
provided  for  Julia  by  his  Will,  and  the  10,0002.  secured 
by  the  Settlement  made  on  her  Marriage,  were  one  and 
the  same  Sum;"  which  I  take  not  to  be  receivable 
as  Evidence,  unless,  previously,  the  fact  be  established 
that  the  Party  who  made  the  Declaration,  had  assumed 
the  character  of  a  Parent,  which  I  think  is  not  the  case. 
But  then  it  is  very  important  that  this  Witness  does 
represent  Sir  John  to  have  said,  after  Julians  Marriage, 
that  the  10,000 1,  provided  for  her  by  the  Settlement, 
was  to  come  out  of  the  Hadfield  Broad  Oak  Property, 
which  Property  was,  by  the  WUl  only,  made  liable  to 
Pay  the  10,000  L  The  same  Witness,  in  answer  to  the 
90th  Interrogatory,  says :  ^  I  repeatedly  before  and, 
occasionally,  after  the  Marriage  of  Julia  JBarrington  to 
the  Plaintiff,  heard  Sir  John  Barringian  speak  of  his 
having  left  his  Property  at  Swainston  to  his  eldest  Niece, 
Lady  Simeon,  and  of  his  having  made  her  an  eldest  Son, 
and  of  his  having  charged  the  Portions  of  10,000/. 
a  piece  to  each  of  the  younger  Daughters  of  his  Brother, 
upon  the  Fund  to  be  formed  by  the  Accumulations  of 
the  Tithes  in  Etiex,  and  the  deficiency  (in  case  that 
Fund  should  be  insufficient  at  his  Brother's  death  to 
pay  these  Portions)  upon  the  Swainston  Property:" 
and  that  Sir  John  said  so  is  confirmed  by  the  Evidence 
of  Mr.  Cocks,  and  by  what  Misa  Jane  Elizabeth  Bar-* 
rimgton  says  in  her  Answer  to  the  20th  Interrogatory  r 
because  she  says :  ''  I  have  heard  Sir  John  Barringion 
declare  that  he  intended  to  make  Lady  Simeon  his 
Heiress  to  his  Swainston  Estate,  and  to  give  10,000  /. 
to  each  of  her  Sisters,  and  that  he  intended  the  Ac- 
cumulating Rents  of  the  Tithes  in  Essex,  to  be  ap- 
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plied  to  the  payment  of  the  Five  Sums  of  10,000 /. 
which  he  meant  to  give  to  his  Nieces,  in  order  that  the 
Swainston  Estate  might  not  be  burthened  or  diminished 
by  providing  such  Sums ;  and  that  it  was  his  wish  that 
the  Accumulations  should  amount  to  60,000  /.  in  order 
that  there  might  be  no  Charge,  in  that  respect,  on  the 
Swainston  Estate/'  So  that  we  find  Sir  JoAti  repeatedly 
acknowledging  that  the  Property  subjected,  by  his  Will, 
to  the  charge  of  the  Portions,  did  remain  liable  to  pay 
them. 


I  cannot  but  think  that,  in  such  a  Case  as  this,  where 
it  is  not  established  that  the  Testator  had  assumed  the 
Parental  Character,  it  is  of  great  importance  to  take 
notice  that  the  Testator  did,  by  a  Codicil,  when  both  the 
Will  and  the  Settlement  must  have  been  fresh  in  his 
memory  (because  the  Codicil  of  the  28d  of  June  pre- 
ceded the  Letter  of  the  11th  of  July  1818)  expressly 
confirm  his  Will. 


In  Rooms  v.  Roome  The  Master  of  the  Rolls  held,  in 
a  Case  where  he  did  not  think  that  tlie  Ademption  was 
clear,  and  decided  against  it,  that  a  Codicil,  which  was  a 
republication  of  the  Will,  was  a  confirmation  of  the 
Legacy.  He  says:  **  It  appears  too,  manifestly,  by  one 
circumstance,  the  Testator  did  not  intend  himself  there 
should  be  any  Ademption  of  the  1,000  Z.,  and  that  is  the 
Codicil  made  above  a  year  after  the  126  /.  had  been  laid 
out  for  Apprenticing  the  Defendant,  which  is  a  con- 
firmation of  the  Legacy  and  amounts  to  a  republication 
of  the  Will." 


\ 


The  Cases  on  the  subject  now  before  me,  are  very 
numerous:  it  is  not  however  necessary  to  go  through 
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them  all;  for  the  result  of  them  is  stated,  by  Lord 
JEldan,  in  the  clearest  and  most  comprehensive  language, 
in  the  Case  of  Trimmer  y,  JBaynCf  where  the  object  of 
the  Gift  was  a  natural  Child.  Lord  Eldon,  in  that  Case 
says :  '^  The  Rule  is  settled  that,  where  a  Parent  or  a 
Person  in  loco  'Parentis j  gives  a  Legacy  as  a  Portion,  and, 
afterwards,  upon  Marriage  or  any  other  occasion  calling 
for  it,  advances  in  the  nature  of  a  Portion  to  that  Child, 
that  will  amount  to  an  Ademption  of  the  Gift  by  the 
Will ;  and  this  Court  will  presume  he  meant  to  satisfy 
the  one  by  the  other.  It  differs  from  the  performance 
or .  satisfaction  of  a  Covenant  in  this,  that  the  Court 
overlooks  small  differences  in  the  circumstances  of  that 
which  is  proposed  to  be  given,  and  that  in  satisfaction 
of  which  it  is  contended  to  be  given.  The  Court  does 
not  inquire  whether  the  Portion  by  the  Will,  is  entirely 
and  absolutely  to  the  Child,  or  what  is  afterwards  ad- 
vanced in  this  form,  a  Settlement  upon  Marriage,  which, 
not  bemg  a  performance  of  a  Covenant  or  satisfaction 
of  a  Debt,  yet  is  a  presumed  satisfaction  of  the  in- 
tended Portion." 
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In  Ex  parte  Pye^  which  came  before  the  same  learned 
Judge  subsequently  to  the  Case  of  Trimmer  v.  Bayne, 
his  Lordship  says :  **  I  may  state,  as  the  unquestionable 
Doctrine  of  the  Court,  that,  where  a  Parent  gives  a 
Legacy  to  a  Child,  not  stating  the  purpose  with  reference 
to  which  he  gives  it,  the  Court  understands  him  as  giving 
a  Portion ;  and,  by  a  sort  of  artificial  Rule,  in  the  appli- 
cation of  which  legitimate  Children  have  been  very 
harshly  •  treated,  upon  the  artificial  notion  that  the 
.Father  is  paying  a  Debt  of  Nature,  and  a  sort  of  feding 
.upon  what  is  called  a  leaning  against  double  Portions, 
if  the  Father  afterwards  advances  a  Portion  on  the 
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Marriage  of  that  Child,  though  of  less  amount,  it  is  a 
satisfaction  of  the  whole  or  in  part ;  and^  in  some  Cases, 
it  has  gone  a  length,  consistent  with  the  principle,  but 
showing  the  fallacy  of  much  of  the  reasoning,  that  the 
Portion,  though  much  less  than  the  Legacy,  has  been 
held  a  satisfaction,  in  some  instances,  upon  this  ground, 
that  the  Father,  owing  what  is  called  a  Debt  of  Nature, 
is  the  Judge  of  that  Provision  by  which  he  means  to 
satisfy  it;  and  though,' at  the  time  of  making  the  Will, 
he  thought  he  could  not  discharge  that  Debt  with  less 
than  10,000  /.,  yet,  by  a  change  of  his  circumstances 
and  of  his  sentiments  upon  that  moral  Obligation,  it 
may  be  satisfied  by  the  advance  of  a  Portion  of  5,000  2." 
And,  in  a  subsequent  part  of  the  Judgment,  His  Lord- 
ship says  :  '^  It  comes  to  this  ;  that,  where  a  Father 
gives  a  Legacy  to  a  Child,  the  Legacy,  coming  from  a 
Father  to  his  Child,  must  be  understood  as  a  Portion, 
though  it  is  not  so  described  in  the  Will ;  and  after- 
wards advancing  a  Portion  for  that  Child,  though  there 
may  be  slight  circumstances  of  difference  between  that 
Advance  and  the  Portion  and  a  difference  in  amount,  yet 
the  Father  will  be  intended  to  have  the  same  purpose 
in  each  instance ;  and  the  Advance  is,  therefore,  an 
Ademption  of  the  Legacy  ;  but  a  Stranger  giving  a 
Legacy,  is  understood  as  giving  a  Bounty,  not  as  paying 
a  Debt :  he  must,  therefore,  be  proved  to  mean  it  as  a 
Portion  or  Provision  either  upon  the  face  of  the  Will, 
or,  if  it  may  be,  and  it  seems  that  it  may,  by  Evidence 
applying  directly  to  the  Gift  proposed  by  that  Will." 
Lord  Eldon  then  says  :  **  Upon  the  authority  of  Powd 
V.  Cleaver^  unless  you  can  show  that,  at  the  time  of 
making  the  Will,  the  Testator  meant  to  give  a  Portion,  as 
Parent  or  as  standing  in  loco  Parentis^  and  meant  to 
satisfy  that,  in  the  whole  or  in  part,  by  the  subsequent 
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Advance,  the  Court  is  not  authorized,  by  the  artificial 
Rules  of  Equity,  to  hold  it  a  satisfaction." 

Some  of  the  Cases  have  decided  that,  wherever  the 
Party  who  has  made  the  Provisions,  is  a  Parent  or  has 
assumed  the  parental  character,  the]*e  slight  circum- 
stances of  difference  between  the  two  Provisions,  will 
not  prevent  the  presumption  that  the  second  Provision 
was  intended  to  be  an  Ademption  of  the  first:  but,  where 
the  Party  who  has  given  both  the  Provisions,  neither  is 
a  Parent,  nor  has  assumed  the  parental  character,  the 
Court  will  look  at  the  Provisions  for  the  purpose  of 
seeing  whether  any  presumption  arises  from  complete 
identity  of  purpose.  And,  if  we  look  at  the  two  Pro- 
visions in  the  present  Case  for  that  purpose,  we  shall 
find  that  they  differ,  materially,  from  each  other.  It  is 
true  that  both  the  Sums  are  the  same  in  amount ;  but 
the  10,000  /•  given  by  the  Settlement,  was  charged  only 
on  the  Reversion  of  the  Swainston  Estate,  and  might 
have  been  never  raisable  at  all ;  or  it  might  not  have 
become  raisable  immediately  upon  the  death  of  the 
Survivor  of  Sir  John  and  his  Brother,  but  after  a  long 
succession  of  Minorities,  which  might  have  endured 
until  so  many  years  had  elapsed  that  the  Portion  might 
have  been  of  no  use,  either  to  the  Parties  to  the  Mar-» 
riage,  or  to  their  Children.  And  it  is  also  observable 
that  the  Provision  made  by  the  Settlement,  is  confined 
to  the  Husband  who  was  a  Party  to  the  Settlement,  and 
to  the  younger  Children  of  the  then  intended  Marriage, 
in  case  there  should  be  more  than  one  Child  :  whereas 
the  Provision  made  by  the  Will,  is  extended  to  any 
Husband  that  Miss  Julia  might  marry,  who  might 
h^pen  to  survive  her,  and  to  all  the  Children  of  every 
Marriage  that  she  might  contract.    And,  at  all  eventS| 
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the  Provision  under  the  Will,  must  have  been  satisfied 
in  part ;  because  there  must  have  been  some  Proceeds  to 
arise  from  the  Stock  and  the  Hadjield  Broad  Oak 
Estate :  so  that,  if  the  Reversion  had  never  come  into 
possession,  still  a  Fund  was  forthcoming  which  (as 
the  Defendants*  Evidence  proves)  Sir  John  Barrington 
himself  contemplated  would  be  sufficient  to  satisfy  the 
whole  of  the  50,000  /.  My  Opinion,  therefore,  is  that,  in 
this  Case,  all  presumption  of  satisfaction  arising  from 
identity  of  purpose,  is  excluded.  And  I  am  confirmed  in 
that  Opinion  by  the  Decision  in  Brown  v.  Peckj  which, 
certainly,  was  a  very  strong  Case  for  holding  that  the 
Provision  by  the  Will  was  satisfied.  There  an  C/iicfe,  by 
his  Will,  had  given  to  his  Niece  Eight  Dwelling-houses, 
with  remainders  over,  and  two  Legacies  of  500/.  each: 
and  then  he  made  a  Settlement  on  the  Marriage  of  his 
Niece,  by  which  he  settled  One  of  those  Dwelling- 
houses,  together  with  Four  others  and  a  Sum  of  500  /., 
upon  the  Husband  and  Wife,  successively,  and  the  Issue 
of  the  Marriage  :  and  Lord  Keeper  Henley  was  of 
opinion  that  the  Settlement  made  by  the  Testator  on  his 
Niece,  was  not  an  Ademption  or  Satisfaction  of  the 
Devises  and  Bequests  made  to  her  by  the  Will. 


Great  Judges  have  ehtertained  different  notions  as  to 
the  propriety  of  the  Rule  of  this  Court/  that  satisfaction 
may  arise  on  the  presumed  intention  of  the  Donor. 
Lord  Hardtoickef  certainly,  did  not  approve  of  the  Rule. 
Lord  Thurlow/m  Debezev,  Mann  and  Powely.  Cleaver, 
and  Lord  Eldon,  in  the  Cases  of  Trimmer  v.  Bayne 
and  -Er  parte  Pye,  expressed  their  disapprobation  of  it. 
Lord  Kent/on,  however,  and  Sir  John  Leach,  M.  R., 
as  appears  from  the  Five  Cases  in  2  Russ.  &  Myl.,  ap- 
proved of  the  Rule :  and  yet  one  would  have  thought 


POWYS. 

V. 
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that  the  circumstance  of  having  Five  Cases  in  succes-  1836. 

sion  (a),  and  of  somewhat  complicated  circumstances, 

arising  all  upon  the  Rule,  might  have  afforded  a  sort  of 

hint  that  the  Rule  tended  to  raise  questions,  and,  there-    Mahsfibldv 

fore,  was  not  a  very  convenient  one,  to  say  the  least 

of  it.     My  Opinion  is,  upon  the  whole  view  of  this 

Case,  that  the  Defendants  have  not  made  out  a  Case  of 

presumed  Satisfaction :  and  the  consequence,  therefore, 

is  that  Mr.  Powys  and  his  Child  are  entitled  to  have 

both  the  Portions  raised. 


Evidence  tendered  on  behalf  of  Sir  Richard  and         Infant. 

Lady  Simeon^  was  rejected  by  The  Vice-Chaficellor  on       Evidence. 

the  ground  that  it  related  to  a  fact  which  was  not  put  Evidence  can« 

in  Issue  by  their  Answer.  not  be  read, 

even  on  behalf 
of  an  Infant,  as 
Mr.  Bethett,  for  the  Defendant  their  Infant  Son  (who  to  a  fact  not 

had  put  in  the  usual  Infant's  Answer),  contended  that  !j?J®* '?  ^^®  . 
.    .,,  ,    ,    ,^    -   ,      ^  y.         Bill,  unless  It  18 

the  Evidence  was  admissible  on  behalf  of  the  Infant,  put  in  Issue  by 

But,  The  Vke-Chanceltor  ruled  that  Evidence  could  not  ^is  Answer. 

be  read,  even  on  behalf  of  an  Infant,  as  to  facts  not 

stated  in  the  Bill,  unless  they  were  put  in  Issue  by  his 

Answer  (b). 

{a)  The  Cases  alluded  to,  are  WeaU  v.  Rtcey  2  Russ.  & 
Myl.  251 ;  Booker  Y.  Atten,  ibid.  270  ;  Carver  v.  Botalesy 
ibid.  301  ;  Lio^d  v.  Harvey^  ibid.  310 ;  Shejffield  v.  The 
Earl  of  Coventry ^  ibid.  317.  All  these  Cases  did  not  occur, 
in  succession  although  they  are  so  reported. 

(6)  The  Infant  came  of  Age  on  the  8th  of  February  1836 ; 
and,  afterwards,  moved  for  leave  to  put  in  a  new  Answer 
&c.     See  a  Report  of  the  Motion,  770^^.  ^«/^, 
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1834 
loth  March. 


^S^'  TAYLOR  V.  FISHER. 

^e Defendant's  ThIS  was  a  Town  Cause. 
Time  for  An- 
swering having 
expired,  the  On  the  0th  of  December  1883,  the  Defendant,  who 

PlajntiflTs  Clerk  ^^^^  obtained  all  the  Orders  for  Time  to  Answer,  filed  a 
m  Court  gave  ' 

Notice,  on  a        Plea  to  the  whole  Bill,  for  want  of  Parties.    On  the 

Saturday,  that     nth  the  PlaintiflF  submitted  to  the  Plea,  and  obtained 

the  Defendant     ^^  Order  to  amend,  and  amended  his  Bill  accordingly. 

at  the  next  On  the  10th  of  January  1834,  the  Defendant  obtained  an 

^K-ltf^  ^^!!'  Order  for  a  Month's  Time  to  answer  the  amended  Bill, 
wnicn  was  on 

Monday  follow-  On  Saturday  the  8th  of  February,  the  Answer  not 
ing :  and,  on  haying  been  filed,  the  Plaintiff's  Clerk  in  Court  gave 
Plaintiff  sealed  Notice,  in  the  usual  manner,  to  the  Defendant's  Clerk 
an  Attachment,  in  Court,  that  he  must  attach  the  Defendant,  for  want 
da*  ^^e*^<^  ^^  Answer,  at  the  first  Private  Seal,  without  further 
fendant,  not  Notice.  The  Plaintiff's  Clerk  in  Court,  having  received 
knowing  that  no  Notice  that  the  Defendant  intended  to  apply  for  an 
had  been  sealed  ^^^^  ^^^  Time,  sealed  an  Attachment  on  Monday  the 
applie(^for  an  1 0th,  which  was  a  private  Seal-day.  On  the  morning 
fnd ^aveNllr^'  ^^  **^  ^^^'  ^^^  Defendant,  before  he  was  aware  that 
tothePJaintiff's  ^^^  Attachment  had  been  sealed,  presented  a  Petition, 
Clerk  in  Court,    at  the  Rolls,  for  Three  Weeks  Time,  and,  at  Two  o'clock 

done  80  *11ie     ^"  ^^^  ^^^®  ^^^*  S*^^  Notice^  to  the  Plaintiff's  Clerk 

Attachment  was  in  Court,  that  he  had  done  so. 

discharged 

^^''l*^"l5^®®^>  The  Defendant  bOw  moved  to  set  aside  the  Attach- 

as  the  De-  ^     ,          ,    , 

fendant  bad  m^nt,  for  irregularity. 

used  due  dili- 

Sn?ng"he^'  Sir  E.  Sugden  and  Mr.  Wakef^ld,  in  support  of  the 

Oitlcr  for  Tim^.  Motion,  said  that  the  Defendant  had  used  due  diligence 
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ia  obtaining  the  Order  for  Time^  and^  therefore^  the 
Attachment  had  been  issued  against  good  faith^  as  the 
effect  of  the  Notice  given  on  the  8th  of  February,  was 
that  no  Attachment  would  be  issued  if  the  Defendant 
used  due  diligence  in  obtainmg  an  Order  for  Time. 
Barritt  v.  Barritt  (a). 
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Taylor 

V. 
FiSHERf 


The  Solicitor 'General  and  Mr.  Sharpe,  for  the 
Plaintiff,  said  that  the  Attachment  had  not  been  issued 
sooner  than  the  Notice  intimated ;  and  that  the  Plaintiff, 
before  he  issued  the  Attachment,  had  no  Notice  that 
the  Defendant  intended  to  apply  for  the  Order  for  Time. 
Kirkpatrick  v.  Meers  (b). 

The  Vice-Chancellor  : 

The  effect  of  the  Clerk  in  Court's  Note  was  that 
the  Plaintiff  would  not  issue  an  Attachment  if  the 
Defendant  used  due  diligence  in  obtaining  an  Order  for 
Time.  The  day  after  that  on  which  the  Note  was 
handed  over,  was  Sunday.  The  Defendant  applied  for 
the  Order  for  Time  on  the  following  day.  Due  diligence, 
therefore,  was  used  by  him  in  obtaining  the  Order. 

Discharge  the  Attachment  without  Costs, 
(a)  3  Swans.  395.        {b)  Ante,  Vol.  IL  page  16. 
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1834. 

V 

Hoy 

V. 

Master. 


Sir  C  Wetherell  and  Mr.  Gordon,  for  the  PlaintiffB, 
cited  Beith  ▼.  Seymour  (a);  Fisher  t.  £anA  of  Eng- 
land {b);  Nannocky.  Horton{c). 

Sir  JS,  Sugden  and  Mr.  W.  Lowndes  appeared  for  the 
Defendants;  but. 

The  Vide-Chancellor,  without  hearing  them,  declared 
that  the  Two-thirds  passed  by  the  Widow's  Will. 


{a)  4  Rus8.  263.     {b)  13  Ves.  1 1 1,  cited,    (c)  7  Ves.  391. 


^  A 


1834: 

37th  March, 

^- V • 

Probate  Duty. 

A  Testator  gave 
to  il.  a  Power 
to  dispose,  by 
her  Will,  of 
5,000  A,  part  of 
his  Estate,  on 
which  Probate 
Duty  was  paid. 
A.  exercised 
the  Power  by 
her  Will:  Held 
that  Probate 
Duty  was  not 
again  payable 
in  respect  of  the 
5,000/. 


VANDIEST  V.  FYNMORE. 

George  VANDIEST,  by  his  Will  dated  the  12th 
of  February  1811|  devised  the  residue  of  his  Property  to 
Trustees^  in  Trust,  out  of  the  Interest,  Dividends  or  An- 
nual Produce  thereof,  to  pay,  to  Ann  Hart,  an  Annuity 
of  1,000/.,  for  her  separate  use  for  her  life;  and  then 
proceeded  as  follows :  *^  I  moreover  empower  the  said 
Ann  Hart  to  dispose  of  and  bequeath  the  Sum  of 
5,000/.,  or  any  part  thereof,  out  of  my  Effects,  by  her 
Will  duly  executed,  to  any  Person  or  Persons,  and  in 
such  manner,  and  under  such  conditions  as  she  shall,  by 
her  said  Will,  think  proper ;.  and  my  said  Executors 
shall,  out  of  my  Effects,  pay  the  said  Sum,  or  any  part 
thereof,  accordingly,  in  virtue  of  such  Will." 

The  Testator  died  on  the  17th  of  April  1814 :    and 
Probate  Duty  was  paid  in  respect  of  his  Estate. 
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Ann  Hart  died  on  the  10th  of  January  1831,  having, 
by  her  Will,  disposed  of  the  6,000/.  in  pursuance  of  the 
Power  given  to  her  by  the  Will  of  the  Testator. 

In  calculating  the  Probate  Duty  payable  in  respect 
of  her  Personal  Estate,  her  Executor  considered  that 
no  Duty  was  payable  in  respect  of  the  6,000  /.,  and, 
therefore,  her  Personal  Estate  and  Effects  were  sworn 
under  300  /.,  and  Probate  Duty  was  paid  thereon  accord- 
ingly. The  Commissioners  of  Stamps  having  required  the 
Executor  to  pay  a  further  Duty  in  respect  of  the  6,000/. 
on  the  authority  of  Palmer  v.  fVhitmore  (a),  and  The 
Attamey-General  v.  Staff  (i),  the  Executor  presented  a 
Petition  in  this  Cause  (which  was  instituted  for  the 
administration  of  the  Testatrix's  Estate)  praying  either 
that  a  sufficient  Portion  of  the  Funds  in  the  Cause 
might  be  sold  for  payment  of  the  additional  Probate 
Duty,  or  that  the  Petitioner  might  be  at  liberty  to  de* 
fend  any  Suit,  Action,  or  other  Proceeding  which 
might  be  brought  against  him  for  Payment  thereof. 


671 

1834. 
Van  WEST 

V, 
FVNMOftE. 


Mr.  Stuart  for  the  Petitioner. 


Mr.  Stinton  for  the  Appointees  of  the  6,000/. 

The  Vicb-Chancellor: 

The  Cases  relied  on  by  the  Commissioners  of  Stamps, 
do  not  apply ;  for,  in  those  Cases,  the  Powers  were  cre- 
ated by  Deed.  Here  the  Power  was  given  by  the  Will 
of  the  original  Testator,  and  the  Appointees  take  as  if 
they  had  been  named  in  his  Will. 

(a)  Ante,  Vol.  5.  p.  178.    {b)  2  Cromp*;  &  ^lees.  124. 
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Vaxdisst 

V. 

Ftnmqre. 


Notwithstanding  The  Attorney-General  does  not  ap- 
pear on  this  Petition,  the  point  is  so  clear,  that  I  do  not 
think  it  necessary  to  send  a  Case  for  the  Opinion  of  the 
Court  of  Exchequer ;  but  I  shall  make  an  Order  ac- 
cording to  the  second  alternative  of  the  Prayer. 


1834  s 

9th  April. 
' ^ -* 

Creditor's  Suit. 
Costs. 


SWALE  V.  MILNER. 

X  HIS  was  a  Creditor's  Suit  against  the  Heir  and  Ad« 
ministrator  of  the  Debtor,  who  had  been  a  Trader. 


By  the  Decree 


.  By  the  Decree  on  further  Directions,  it  was  ordere  d 
that  the  Costs  of  all  Parties  should  be  taxed,  as  between 
on  further Dlrec-  Solicitor  and  Client,  and  paid  out  of  the  Sum  of  354/. 
tions,  in  ^,^^  Three  per  Cents,  standing  in  the  name  of  the  Accountant- 
Costs  of  all  Par-  General  in  Trust  in  the  Cause.  The  Costs  were  taxed 
accordingly;  the  Plaintiffs'  at  304 Z.,  and  the  De- 
fendants' at  2B0  /.  The  Stock  was  sold  and  produced 
315/.  only. 


ties  were  di- 
rected to  be 
taxed  as  be- 
tween Solicitor 
and  Client,  and 
paid  out  of  a 
Fund  in  Court. 
The  Fund  prov- 
ing insufficient 


The  Defendants  presented  a  Petition  stating  that  the 
31 5/.  not  being  sufficient  to  pay  the  whole  of  the  Costs, 
to^UiTcosts,  ^^^  Accountant-General  was  unable  to  pay  such  Costs 
the  Defendants,  pursuant  to  the  Order,  and  that  he  could  not  pay  any 
the  Hdr  and  ^  ^f  g^^j^  q^^^  without  the  further  Order  of  the 

Admmistrator       *  t*    •  • 

of  the  Debtor,      Court :  that  the  Petitioners  were  advised  that  they  were 

petitioned  to  be 

paid  their  Costs,  in  the  first  instance.     But  the  Court  directed  the 

Fund  to  be  divided  amongst  all  the  Parties,  in  proportion  to  their 

Costs. 
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entitled  to  have  their  Costs  paid  out  of  the  315 /., 
in  the  first  instance.  The  Petition  prayed  that  the 
Costs  of  the  Petitioners  might  be  paid  out  of  the  315  /., 
and  that  the  residue  of  that  Sum  might  be  pcdd,  to 
the  Plaintiffs,  on  account  of  their  Costs* 


1834. 


SWALB 

V. 

MiLNER. 


Mr.  Barber,  in  support  of  the  Petition,  relied  on 
Yaunff  V.  Everest  (a). 

Sir  E.  Sugden  and  Mr.  Jacob  appeared  for  the 
Plaintiffs. 

The  Vice-Chancellor  : 

I  cannot  grant  the  Prayer  of  the  Petition.  The  Order 
on  further  Directions,  directed  the  Costs  of  all  Parties  to 
be  paid :  and  I  cannot  vary  that  Order.  All  that  I  can  do 
is  to  direct  a  reference  to  the  Master  to  divide  the  Fund, 
amongst  all  the  Parties,  in  proportion  to  their  Costs. 

(a)  1  RusB.  &  My].  426. 


MURRAY  V.  LAWFORD,  CHITTY  AND  CUT- 
TUMPAUCUM  ARNACHELLA  MOODILIAR. 

1  HE  Plaintiff  had  obtained  a  Commission,  in  the 
usual  terms,  for  the  Examination  of  Witnesses  in 
Scotland  and  at  Madras.  He  now  moved  that  a  Writ 
in  the  nature  of  a  Mandamus  or  Commission  to  the 
Chief  Justice  and  Judges  of  the  Supreme  Court  of  Ju- 
dicature at  Madras,  for  the  Examination  of  Witnesses 
.  in  the  Cause,  might  be  issued,  and  that  the  same  might 
be  executed,  and  that  such  Examination  might  be  re- 


1834: 
15th  April. 

Practice. 
Commission  to 
examine  Wit- 
nesies. 

Commission  to 
examine  Wit- 
nesses at  Ma- 
dras, directed  to 
the  Judges  of 
the  Supreme 
Court  there. 
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Murray 

^. 

Lawvord 

AVD  Others. 


turned  pursuant  to  the  Statutes  in  that  behalf  made  and 
provided  (a). 

The  Motion  was  supported  by  Affidavits  made  by  the 
Plaintiff  and  other  Persons^  stating  that  the  Cause  was 
at  issue :  that  the  Plaintiff  had  then  living  in  India, 
where  the  subject  matter  of  the  Cause  arose,  several 
most  material  Witnesses  to  examine  on  his  bdialf, 
particularly  at  Madras  and  within  the  Presidency  of 
Madras,  and  particularlyi  as  the  Plaintiff  had  been  in- 
formed and  believed,  one  Narso  JVaie,  William  Harris, 
&c.  &c. :  that  a  very  considerable  portion  of  the  Evi- 
dence necessary  to  establish  his  Case,  was  to  be  ob- 
tained from  Witnesses  resident  in  India:  that,  from  Ad- 
vices which  he  had,  within  the  last  few  days,  received  from 
Indiety  he  believed  that  most  of  his  material  Witnesses 

(a)  By  13  Geo.  3,  c.  63,  s.  44,  it  is  Enacted  that  when 
and  as  often  as  the  East  India  Company  or  any  Person  or 
Persons  whatsoever,  shall  commence  and  prosecute  anv 
Action  or  Suit  in  Law  or  Equity,  for  which  Cause  hatn 
arisen  or  shall  hereafter  arise  in  India^  against  any  other 
Person  or  Persons  whatever,  in  any  of  His  Majesty's  Courts 
at  Westminster^  it  shall  be  lawful  for  such  Courts  re- 
spectively, upon  Motion  there  to  be  made,  to  provide  and 
award  such  Writ  or  Writs,  in  the  nature  of  a  Mandamus  or 
Commission,  to  the  Chief  Justice  and  Judges  of  the  Supreme 
Court  of  Judicature  at  Fortxoil/iam  or  the  Judges  of  the 
Mayor's  Court  at  Madras,  Bombay ^  or  Bencoolen^  as  the  Case 
may  require,  for  the  Examination  of  Witnesses  ;  and  that  such 
Examination  being  duly  returned,  shall  be  allowed  and  read, 
and  shall  be  deemed  good  and  competent  Evidence  at  any 
Trial  or  Hearing  between  the  Parties  in  such  Cause  or  Ac* 
tion,  in  the  same  manner,  in  all  respects,  as  if  the  several  di- 
rections thereinbefore  prescribed  and  enacted  in  that  be- 
half, were  again  repeated.  By  37  Geo.  3,  c.  142,  s.  ii, 
the  powers  6iC.  of  the  Mayor's  Court  at  Madras,  were  trans- 
ferred to  the  Recorder's  Court ;  and,  by  39  &  40  Geo.  3, 
c*  79,  s.  5,  to  the  Supreme  Court  of  Judicature  at  Madras, 
The  above  was  the  first  application  for  a  Commission  that 
was  made  under  any  of  the  Acts  referred  to. 
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would  refuse  to  appear  to  be  examined  before  the  Com- 
missioners already  appointed  under  the  Order  of  the 
Court  for  that  purpose,  unless  compelled  so  to  do,  in  con- 
sequence of  The  East  India  Ccnvpany  being  interested, 
in  the  event  of  the  Cause,  adversely  to  the  Plain- 
tiff: that,  as  he  had  been  informed  and  believed,  the 
Commissioners  already  appointed  would  have  no  power 
of  compelling  Witnesses  to  attend  to  be  examined  under 
the  said  Commission,  or  to  order  the  production  of  any 
Documents  on  the  execution  thereof;  and  he  believed 
that,  unless  a  Commission  were  issued  to  the  Chief  Jus- 
tice and  Judges  of  the  Supreme  Court  at  Madras  for 
the  Examination  of  his  Witnesses  there,  in  pursuance  of 
the  Act  of  Parliament  in  that  case  made  and  provided, 
he  should  be  unable  to  obtain  the  Evidence  of  his  Wit- 
nesses or  the  production  of  Documents  in  India  neces- 
sary for  the  establishment  of  his  Case :  and  that  he 
was  advised  and  believed  that  he  could  not  safely  pro- 
ceed to  a  hearing  of  his  Cause,  without  the  Testimony 
of  the  Witnesses  before  named. 


1834. 

^  — ' 

Murray 

LiiwroRD 
A'ND  Others. 


Sir  E.  Sugden  and  Mr.  Williams  for  the  Plaintiff. 

Mr.  Knight  and  Mr.  Lloyd  for  the  Defendants,  said 
the  Plaintiff  had  already  obtained  an  Order  for  a  Com- 
mission to  examine  Witnesses  in  India,  and  that,  if 
the  Motion  were  granted,  the  Order,  so  far  as  it  related 
to  that  Conmiission,  must  be  discharged. 


The  Vice-ChanceUor  discharged  so  much  of  the  pre- 
vious Order  as  directed  Commissions  to  issue  for  the 
Examination  of  Witnesses  in  India,  and  ordered  that  a 
Writ  in  the  nature  of  a  Mandamus  or  Commission  to  the 
Chief  Justice  and  Judges  of  the  Supreme  Court  of  Ju- 
dicature at  Madras,  for  the  Examination  of  Witnesses  in 
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Murray 

V, 

Lawford 
AKD  Others. 
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the  Cause,  should  be  issued,  and  that  the  same  should 
be  executed  and  such  Examination  be  returned  accord- 
ing to  the  Statutes  in  that  behalf  made  and  provided :  that 
Publication  should  be  enlarged  until  the  return  of  the 
Commission:  and  that  the  Costs  of  the  Application 
should  be  Costs  in  the  Cause. 


1834: 

18th  &  19th 

April. 
' » 

Deed. 

Fraud, 
Inadequaof  of 
Connderatum. 


GROVES  V.  PERKINS. 
GROVES  V.  CLARKE. 

In  1787  the  Plaintiff  William  Groves  married  Sarah 
Perkins.  There  was  Issue  of  the  Marriage  Two 
Daughters,  namely,  Mary,  who  afterwards  married 
Thomas  Salter,  and  Eliza,  who  afterwards  married  John 
Clarhen  In  1792,  the  Plaintiff  deserted  his  Wife  and 
Children,  and  cohabited  with  another  Woman ;  and  he 
had  ever  since  lived  separate  from  them,  without  con- 
tributing, in  any  manner,  to  their  support  The  Plaintiff 
was  a  man  of  low  and  irregular  habits,  and  had  been, 
for  some  years,  principally  supported  by  his  Brother  and 


A  Wife,  who 
had  been  de- 
serted by  her 
Husband,  be- 
came entitled  to 
a  Share  of  an 

Intestate's  Pro-  hig  Family,  for  whom  he  worked,  and  who,  as  one  of  the 
u^to  3600/f    Witnesses  deposed,  treated  him  more  like  a  Ser?ant 
The  Husband,     than  as  one  of  the  Family. 
whilst  he  toas 
ignorant  of  the 
Amount  ^  the 
Share^  assigned 
itinTrastfor 
his  Wife  and 
Children, 

subject  to  the  payment  of  10  s.  a  week,  to  himself  for  his  life.  Al- 
though the  Deed  recited  that  the  Intestate's  Estate  was  very  con- 
siderable, yet,  as  the  Administrators,  who  were  the  Wife's  Brothers 
and  Parties  to  the  Transaction,  did  not  disclose  to  the  Husband  the 
Amount  of  the  Share,  the  Deed  was  set  aside. 


In  August  1824  Elizabeth  Porteus,  a  Sister  of 
Mrs.  Groves,  died  Intestate,  leaving  James  Perkins, 
Samuel  Perkins,  Margaret  Perkins  and  Mrs.  Groves, 
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faer  Brothers  and  SisterB,  her  Next  of  Kin.    James  and 
Samuel  Perkins  took  out  Administration  to  the  Intes- 
tate.   Mrs.  Chroves's  Share  of  the  Intestate's  Property 
amounted  to  3,609/.    In  January  1827,  Samuel  Grones, 
the  Plaintiff's  Brother,  wrote  a  Letter  to  Mrs.  Salter, 
which,  after  stating  the  Plaintiff  to  be  in  very  indigent 
circumstances,  concluded  as  follows:  **  Your  Father  has 
been  informed  (how  correctly  I  cannot  say)  that  he  can 
claim  your  Mother's  Share  of  the  late  Mrs.  Parteus'a 
Property.     His  relations,  generally,  would  decline'  as- 
sisting him  in  such  a  Claim,  conscious  that  he  is  not  a 
fit  Person  to  possess  a  large  Sum  of  Money,  and  that  it 
would  be  more  reasonable  that  he  should  receive  a  re- 
gular and  voluntary  Allowance  from  his  Children.    But, 
if  something  should  not  be  contributed  voluntarily,  he 
may  be  driven  to  some  course  (supposing  the  Statement 
correct)  which  may  be  annoying :  and  I  now  make  the 
following  Suggestion :  that  you,  or  some  of  your  Family, 
shall  agree  to  give  your  Father  a  weekly  Sum,  during 
his  life ;  and  myself,  Sons  and  Relations,  by  whom  he 
has  been,  as  yet,  in  some  degree  assisted,  will  use  what- 
ever influence  we  possess  to  cause  him  to  do  what  may 
be  proper  to  release  your  Family  from  any  future  Claims 
on  his  part«"    Shortly  after  the  date  of  this  Letter,  it 
was  arrange    (as  the  Answers  alleged)  between  Samuel 
Graves,  on  behalf  (^  the  Plaintiff,  and  JamesBJud  Samuel 
PerkinSf  on  behalf  of  Mrs.  Groves,  that  10  s.  a  week 
should  be  paid  to  the  Plaintiff,  during  his  life,  out  of 
Mrs.  Graves's  Share  of  Mrs.  Porteus's  Estate,  and  that 
the  Residue,  and  all  other  Property  to  which  Mrs.  Graves 
might,  at  any  time,  become  entitled,  should  be  assigned^ 
for  the  benefit  of  herself  and  her  Daughters,  in  the 
manner  after  mentioned ;  and  that  James  and  Samuel 
Perkins  should  procure  a  p^per  Deed  to  be  prepared 
Vol.  VI.  I  Q 
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for  carrying  the  arrangement  into  efFect.  James  Perhim 
gave  inBtructions  for  the  Deed  to  his  Solicitor;  and  a 
Draft  was  prepared  and  sent  to  him  for  the  purpose  of 
being  explained  to  the  Parties  interested :  and,  on  the 
27th  of  October  1827,  the  Plaintiff,  accompanied  by  one 
JoneSf  a  Grocer,  attended  at  the  Solicitor's  Office,  and 
the  Deed  was  then  read  over  and  explained  to  them,  and 
the  Plaintiff  executed  it.  The  Plaintiff,  however,  had 
no  professional  Adviser,  nor  was  he  informed  of  the 
Amount  of  his  Wife's  Share  of  the  Intestate's  Pro- 
perty. 


The  Deed  was  dated  the  27th  of  October  1827 ;  and^ 
after  reciting  the  Marriage  of  the  Plaintiff  and  his  Wife^ 
and  that  there  was  Issue  of  the  Marriage  two  Daughters; 
and  that,  in  October  1702,  the  Plaintiff  left  his  Family, 
and  had  since  continued  to  live  separate  from  them,  and 
that  his  Wife  had,  since  her  separation  from  herHusband, 
maintained  herself  and  her  Children  without  receiving 
any  Assistance  from  her  Husband ;  that  Mrs.  Porteus 
died  in  August  1824,  Intestate,  being,  at  her  death,  pos- 
sessed of  very  considerable  Personal  Estate,  leaving 
Mrs.  Graves,  James  PerHns,  Samuel  Perkins  and  Mar* 
garei  Perkins  her  Next  of  Kin,  and,  as  such,  entitled  to 
her  Personal  Estate ;  that,  on  the  26th  of  October 
1824,  Letters  of  Administration  to  the  Intestate  were 
granted  to  James  and  Samuel  PerJdns  by  the  Preroga- 
tive Court  of  Canterbury  and  the  Consistory  Court  of 
Chester  ;  that  the  Plaintiff  had  proposed,  and  his  Wife 
had  agreed  that  his  Wife's  distributive  Share  of  the 
Intestate's  Personal  Estate  and  Effects,  and  all  other 
the  Personal  Estate,  Monies  and  Effects  of  or  to  which 
the  Plaintiff  and  his  Wife,  in  her  Right,  were  possessed 
ar  entitled,  should  be  assigned  to  Price  Williams  and 


Groves 
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Margaret  Perkint,  upon  the  Trusts  after  declared,  and  1834- 

that  all  the  Personal  Estate  and  Effects  which  should 
thereafter  belong  or  come  to  Mrs.  Cfraves,  or  to  the 
Plaintiff  in  her  Right,  should  be  settled  upon  the  same  PeJ^tv 
Trusts  :  It  was  witnessed  that  the  Plaintiff  and  his 
Wife  did  Assign,  to  the  Trustees,  the  before-mentioned 
Share  of  the  Intestate's  Estate,  and  all  other  the  Per- 
sonal Estate,  Monies  and  Effects  of  or  to  which  the 
Plaintiff  and  his  Wife  in  her  Right,  or  the  Plaintiff  in 
the  same  Right,  were  or  was  possessed  or  entitled,  in 
Trust  to  lay  out  the  same,  upon  the  Securities  therein- 
mentioned,  and,  out  of  the  Interest  and  Dividends,  to 
pay  to  the  Plaintiff,  for  his  Life,  the  weekly  Sum  of 
10  $.,  and,  subject  thereto,  to  stand  possessed  of  the 
Trust  Premises  in  Trust  for  such  Persons  as  Mrs« 
Groves  should,  by  Deed  or  Will,  appoint,  and,  in  de- 
fault of  sueh  Appointment,  in  Trust  for  the  separate  Use 
of  Mis.  Graves,  for  her  life,  and,  after  her  decease,  in 
Trust  for  Mrs.  Salter  and  Mrs.  Clarke  their  Executors, 
&c.,  equally,  as  Tenants  in  Common. 

The  Bill  was  filed  in  February  1832,  against  James 
and  Samuel  Perkins,  the  Trustees  of  the  Deed,  and 
Mrs.  Cfraves  and  her  Children,  alleging  that  the  Deed 
had  not  been  perused  by  any  Solicitor  on  the  Plaintiff's 
behalf,  that  it  had  been  executed  by  him  for  a  grossly 
inadequate  Consideration,  and  when  he  was  in  dis- 
tressed circumstances  and  ignorant  of  the  amount  of 
his  Wife's  Share  of  the  Intestate's  Property,  which  he 
had  only  lately  discovered,  and  that  his  execution  was 
procured  by  the  fraud  and  imposition  of  the  Defendants; 
and  praying  a  Declaration  to  that  effect  and  that  the 
Deed  was  executed  by  him  whilst  he  was  ignorant  of 
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the  amount  of  his  Interest  in  the  Intestate's  Estate  and 
for  an  inadequate  Ccmsideration ;  and  that  the  Deed 
might  be  delivered  up  and  cancelled^  and  that  his  Wife'd 
^are  might  be  paid  to  him,  he  being  willing  to  settle 
upon  her  such  Portion  of  it  as  to  the  Court  should  seemi 
just. 


llie  SoKcUar-General^  and  Mr.  Spence,  for  the 
Plaintiff: 

The  Deed  was  prepared  by  the  Solicitor  of  Jamet 
PerJdns,  who  was  Mrs.  Chroves'B  Brother ;  and  he  gave 
the  Instructions  for  it ;  therefore,  the  proposal  could  not 
be  said  to  have  come  from  the  Plaintiff,  as  the  deed 
recites.  The  Plaintiff,  when  he  executed  the  Deed,  was  in 
distressed  circumstances  and  utterly  ignorant  of  his 
Rights.  It  appears,  by  Joneses  Evidence,  that  he  was 
asked  to  accompany  the  Plaintiff  to  the  Solicitor's 
Office,  for  the  purpose,  merely,  of  seeing  that  the  10  s, 
a  week  were  secured  to  the  Plaintiff.  Nothing  was 
said  as  to  whether  the  Arrangement  was  a  provident  on^r 
or  not,  on  the  Plaintiff's  part,  nor  was  he  then  informed 
of  his  Rights  or  of  the  amount  of  his  Wife's  Share. 
In  Gordon  v.  Gordon  (a)  Lord  Eldon  says :  ^  I  lay  out 
of  the  Case  the  question  of  Consideration ;  and  I  think 
myself  justified,  by  the  authority  of  Cann  v.  Cann  and 
other  Decisions,  in  holding  that,  if  a  dispute  arises  re- 
lative to  the  legitimacy  of  Children ;  and  the  members 
of  the  Family,  to  maintain  their  character  in  the  world, 
arrange  their  Rights  among  themselves,  if  the  matter  is 

(a)  3  Swans.  400,  see  477.    See  also  ibid,  73. 
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folly  before  them^  tiieir  Agreement  will  not  be  disturbed 
because  it  is  founded  on  a  supposition  which  imputes 
the  character  of  legitimacy  to  the  illegitimate,  or  ille- 
gitimacy to  the  legitimate ;  but  then  there  must  not  only 
be  good  laith  and  honest  intention,  but  full  disclosure ; 
and,  without  full  disclosure,  honest  intention  is  not 
sufficient'' 


1834- 


Grovks 

V. 
PtfRKIKS. 


Sir  E.  Sugden  and  Mr.  Sharpe,  for  the  Defendants  r 

llie  Deed  recites  that  the  Plaintiff  had  deserted  his 
Wife  and  Family;  that  Mrs.  Parteus  died  possessed  of 
very  considerable  Personal  Estate,  and  leaving  the 
Plamtiff's  Wife  and  Three  other  Persons  her  Next  of 
Kin;  and  that  the  Plaintiff  had  proposed  and  his  Wife 
had  agreed  that  her  Share  of  Mrs.  Porteu8*s  Estate 
should  be  assigned  to  the  Trustees  on  the  Trusts  of  the 
Deed.  It  appears  also,  by  the  Letter  which  Samuel 
Groves  wrote  to  Mrs.  Salter,  that  the  proposal  for  the 
Arrangement  came  from  his  own  Family.  The  Evi- 
dence shows  that  the  Plaintiff  was  a  Person  of  dis- 
solute habits  and  not  fit  to  be  trusted  with  Money,  and 
that  he  was  treated,  by  his  Brother  and  his  Family, 
more  as  a  Servant  than  as  an  Equal.  No  Evidence  has 
been  given  to  show  that  there  was  any  concealment  or 
misrepresentation  on  the  part  of  the  Defendants,  or  that 
the  Plamtiff  was  ignorant  of  his  Rights.  As  the  Deed 
states  that  Mrs.  Porteus*&  Property  was  very  con- 
siderable, the  Plaintiff  was  bound  to  inquire  what  was 
the  amount  of  it.     Lord  Braybroke  v.  Jnship  (6). 

The  Rule  of  this  Court  is  that,  if  a  man  abandons 

(6)8  Ves.  4i7,*€tf  431- 
Q  q3 
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IttB  Wife,  he  ks  not  entitled  to  Rny  Interest  in  ber  Pro* 
perty.  Waihfnav.Watkyhsic);  Wright  y.  Marlejf  {d); 
EUiott  V.  CardeU  (e)  ;  Aguilar  y.  AguUar  (/)•  As  the 
Pkintiff  owed  r  high  mord  obligRtion  to  his  Wife  Rnd 
FRmily,  whom  he  hRd  sbRndoned^  there  wrs  nothing  to 
prevent  his  mRking  R  Settlement  of  his  own  Property, 
Rnd  much  less  of  his  Wife^s,  on  her  Rnd  his  Childrai. 
If  R  Womsn,  on  her  second  MRrnRge,  mRkes  r  Settle- 
ment on  the  Children  by  her  first  MRrriRgCi  it  is  settled 
thRt  it  is  R  tmnsRction  thRt  cRnnot  be  imp«Rched  even 
by  R  PurchRser  for  vRluRble  ConsiderRtion.  Although 
this  Court  will  not  enforce  Rn  Agreement  without  Con- 
siderRtion, yet  it  will  enforce  ru  Agreement  in  fiivour  of 
a  Wife  Rnd  Children.  Here,  however,  the  Contrsct  is  not 
in  Jierif  but  hRs  been  RctuRlIy  completed ;  Rnd,  if  there 
hRd  not  been  Rny  PecuniRry  Consideration  whRtever  for 
the  Settlement,  it  would  hRve  been  unimpeRchRble.  The 
TrRusRCtion  wrs  never  pretended  to  be  r  PurchRse :  the 
10  r.  R  week  were  reserved  out  of  the  Fund ;  Rnd,  if 
the  PlRintiff  hRd  releRsed  every  shilling  of  the  Pro* 
perty,  it  would  huve  been  RTrRUSRction  which  this 
Court  must  hRve  upheld. 


The  Vice-chancellor: 

The  PlRintiff  mRrried  the  DefendRnt  Sarah  Orave$ 
in  1787.  In  1792  he  deserted  her  Rnd  her  Children, 
Rnd  never  RfterwRrds  contributed  to  their  support. 
Mrs.  Crraves,  rs  RppcRrs  by  the  Evidence,  hRs  lived 
with  Rud  been  supported  by  her  Brothers  ever  since  her 
sepsration  from  her  Husbund,  snd  her  conduct  hRS  been 


(c)a  Atk.96.         (d)ii  Ves.  la 
it/)  ^i^'  414;  '^^  1  Roper 


.,.*-.        (^)  5  Madd.  149. 
on  Hus.  and  Wife,  277. 
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trreproadiable.    In  1834  Mrs.  PorteuM  died  Intestate, 
leaying  Mrs.  Oraves  and  James,  Samuel  and  Margaret 
Perkins,  her  Brotbeia  and  SisterSy  her  Next  of  Kin ; 
and  the  two  Broihen  administered  to  their  deceased 
Sister.    In  October  1827  a  Deed  was  executed  which 
the  Bill  seeks  to  set  aside.    That  Deed  recites- &c.     [His 
Honor  here  stated  tiie  Recitals  of  the  Deed,  and*  the 
Allegations  ia  the  Bill.]    This  ia  the^  Case  of  Fraud 
made  by  the  Bill ;  but  there  is  no  Evidence  whatever 
in  support  of  it.    The  Consideration,  however,  for  which 
the  Plaintiff  executed  the  Deed,  is  very  small ;  and  the 
question  is  whether,  adverting  to  the  nature  of  the 
Transaction,  there  was  that  disclosure  made  to  the 
Plaintiff  which  he  was  entitled  to   have.     The  Ad- 
ministrators do  not  allege^,  in  their  Answer,  that  they 
stated  to  the  Plaintiff  what  was  the  amount  of  the 
Intestate's  Property  or  of  his  Wife's  Share  of  it;  nor 
is  there  any  Evidence  to  that  effect.    The  Deed,  it 
is  true,  recites  that  Mrs.  Porteus  was,  at  her  death^ 
possessed  of  veiy  considerable  Personal  Estate ;  but 
I  do  not  think  that  that  was  a  sufficient  disclosure. 
And,  though  there  was  not  that  Fraud  in  the  Trans- 
action  which  the    Plaintiff  has  charged,  yet,  as  the 
Administrators  withheld  from  him  the  knowledge  of  the 
amount  of  his  Wife's  Share,  there  was  that  non-dis- 
closure  of  a  material  fact  which  compels  me  to  say  that 
the  Deed  cannot  stand.    As,  however^  the  Plaintiff  has 
charged  the  Defendants  with  a  Fraud  which  they  never 
practised,  I  shall  set  aside  the  Deed  without  Costs. 
Mrs.  Graves  and  her  Daugliters  must  have  their  Costs 
out  of  the  Fund ;  and  it  must  be  referred  to  The  Master 
fo  approve  of  a  proper  Settlement. 


i8e4. 
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1834*  The  Decree,  as  dntwn  up,  referred  it  to  The  MoMier 

to  approve  of  a  proper  Settlement  oo  Mrs.  Graves, 

(without  mentioning  her  Children),  and  any  of  the 

Perkiks.        Parties  were  to  be  at  liberty  to  lay  proposals  before 

The  Master  for  such  Settlement     Mrs.  Groves  died 

Decree.         before  The  Meter's  Report  was  made.    The  Plaintiff 

Child.         ^^^  ^^^  Administration  to  her,  and  afterwards  filed  a 

Supplemental  Bill  against  his  Children,  claiming  Che 

In  a  Suit  by  a  ^^^1^  ^f  ^^  i^^  ^jfe^g  gj^^^  ^{  ^1^  Intestate's  Pro- 
Husband 

against  his  Wife  perty. 
and  Children, 

deserted)!  re-  '^^  Supplemental  Suit  was  heard  before  The  M.  R* 

specting  the  ^  on  the  18fch  of  April  1886,  when  His  Lordship  de- 
Wife  s  Share  in  ^^^^  that  the  Children  were  entitled  to  the  benefit  ot 
an  Intestate  s 

Estate,  the  De-  the  Decree,  and  referred  it  to  The  Master  to  approve  of 
cree  referred  it   a  SetUement. 
to  The  Master 
to  approve  of  a 

proper  Settle^  Mr.  Spence  and  Mr.  Dixon  for  the  Plaintiffs, 

ment  on  the 
Wfje,  with  li- 
berty to  all  Mr.   Pemberton    and   Mr.  Sharpe   for  the    De^ 
Parties  to  lay          fendants. 
Proposals  be- 
fore TheMaster. 

Before  the  Report  was  made,  the  Wife  died.    Held  that  the  ChUdren 
were  entitled  to  the  benefit  of  the  Decree. 
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1834: 
DAVIES  V.  GOODHEW.  19th  and  113d 

-J  April. 

JdY  tlie  Settlement  made  on  the  Marriage  of  the  Rev.     * "" ' 

Edward  Domes  with  Katherine  Farr^  the  Grandfather      Conversion. 
and  Grandmother  of  the  Plaintiff,  dated  the  2d  of  gy  ^  "j^f^j^g^ 
December  1 788,    Edward  Daviea    covenanted    that.  Settlement,  the 
immediately  on  the  solemnization  of  the  Marri^e,  he  ^MteTto^Pr" 
would  pay  to  Trustees,  1,200  L  upon  Trust,  so  soon  as  to  the  Trustees, 
conveniently  might  be,  KTtM  the  joint  approbation  and  ijfloo/.  in  Trust, 
consent  of  himself  and  Katherine  Farr,  and  not  without,  ^f^^g  Husband 
to  lay  out  the  same  in  the  purchase  of  Lands,  Tenements  and  Wife  and 

or  Hereditaments  in  Fee  Simple,  or  for  some  long  Term  ^  Jfhout^  J® 

"^    '  =*  lay  It  out  m  the 

or  Terms  of  Years  absolute  or  determinable  on  lives,  or  of  purchase  of 

Copyhold  or  Customary  Lands  of  Inheritance  in  posses-  i^^®  '^^'  ®*' 

•    ^      X  T»  •.  •  1   .         ..1     .«  .  1^  for  long  Terms 

sion  m  Great  Bntam,  and  to  settle  the  same  m  such  ^f  years  or  of 

manner  as  to  enure  to  the  use  of  or  in  Trust  for  himself  Copyhold  or 

jEuid  his  Assigns,  during  his  life,  without  Impeachment  S^  *^"^j  *j, 

of  Waste,  and,  after  his  death,  to  the  use  of  or  in  Trust  settle  the  same 

for  Katherine  Farr  and  her  Assigns,  during  her  life,  ^^  ^^^  Husband 

for  her  Jointure  and  in  bar  of  Dower,  and,  from  and  ^^^  Impeach- 

lifter  their  several  deceases,  then  to  the  use  of  or  in  mentor  Waste: 

Trust  for  such  one  or  more  of  the  Children  or  Issue  of  '^rw^fe 'fS 

the  Marriage,  for  such  Estate  and  in  such  manner  as  life,  in  bar  of 

Edward  Davies  and  Katherine  Farr,  during  their  joint  Dower,  re- 

.lives,  and,  after  the  decease  of  either  of  them,  as  the  sur-  ^g^  ^f  ^^ 

Children  of  the 
Marriage  as  the  Husband  and  Wife  or  the  survivor  of  them  should 
appoint,  and,  in  default  of  Appointment,  to  the  Use  of  all  the 
Cnildren  of  the  Marriage  in  Tail.  The  1,206/,  was  invested  in  the 
Funds,  and  so  remained,  with  the  acquiescence  of  the  Husband  and 
Wife.  There  was  one  Child  of  the  Marriage.  The  Wife  survived 
her  Husband  and  afterwards  died.  Held  that  the  Fund  ought  to  be 
considered  as  Personal  Estate. 
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vivor  should,  in  manner  therein  mentioned,  appoint,, 
and,  in  default  of  such  Appointment,  to  the  use  of  or  in 
Trust  for  all  and  every  the  Child  and  Children  of  the  said 
EduHJord  Davies  and  Katherine  Farr  to  be  begotten, 
share  and  share  alike,  as  Tenants  in  Common,  and  of  the 
several  and  respective  Heirs  of  the  body  and  bodies  of 
all  and  every  such  Children,  and,  in  default  of  such 
Issue,  as  to  one  Moiety,  to  the  use  of  Edward  Dames, 
his  Heirs,  Executors  or  Administrators,  and,  as  to  the 
other  Moiety,  to  the  use  of  Katherine  Farr,  her  Heirs, 
Executors  or  Administrators.  And  it  was  provided 
that,  until  the  1,200  /.  should  be  laid  out  in  the  purchase 
of  such  Lands,  Tenements  and  Hereditaments  as  afore^ 
said,  it  should  be  lawful  for  the  Trustees  to  lay  out  the 
same,  or  such  part  thereof  as  should  be  undisposed  of, 
in  their  names,  in  some  one  or  more  of  the  Public  Stocks 
or  Funds,  or  to  l^nd  or  place  out  the  same  at  Interest, 
on  such  Security,  either  Real  or  Personal,  as  they,  with 
the  consent  of  Edward  Davies  and  Katherine  Farr, 
should  approve  of,  with  power  to  vary  such  Investment: 
and  it  was  declared  that  the  yearly  Dividends,  Interest 
Produce  of  the  Securities  should  be  paid  to  and  received 
by  such  Persons  as  and  to  whom  the  Rent&  and  Profits 
of  the  Premises  so  to  be  purchased  as  aforesaid,  should 
belong  by  virtue  of  the  limitations  aforesaid. 


The  1,2002.  was  paid  to  the  Trustees,  and  was  in- 
vested by  them  in  the  purchase  of  1,260  L  Four  per  Cents. 
Edward  Davies,  the  Plaintiff's  Father,  was  the  only 
Issue  of  the  Marriage.  Inward  Davies,  the  Grand- 
father, died  in  1812,  leaving  his  Wife  Katherine  Davies 
and  the  Plaintifi^s  Father  him  surviving,  but  without  hav- 
ing concurred  with  his  Wife  in  making  any  appointment 
of  the  Trust-Fund, 
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One  of  the  Trustees  having  died,  the  Fund  was  trans^ 
ferred  into  the  names  of  the  surviving  Trustee,  and 
of  Kathfrine  Dames  and  the  Plaintiffs  Father.  The 
Plaintiff's  Father  died,  in  1881,  Intestate,  leaving  the 
Plaintiff  and  his  Sister,  both  of  whom  were  Infimts,  his 
only  Next  of  Kin.  Katherine  Davie$  died  in  August 
1832,  without  having  made  any  appointment  of  the 
Fund.  The  surviving  Trustee  having  died  in  the  life- 
time of  Katherine  Davies,  the  Fund  was,  after  her 
death,  transferred  into  the  names  of  her  Executors. 


t834. 
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The  Bill  was  filed  against  the  Widow  and  Adminis- 
tratrix of  the  Plaintiff's  Father,  the  Executors  of 
Katherine  Dames  and  the  Plaintiff's  Sister,  submitting 
that  the  Fund  ought,  under  the  Trusts  of  the  Settle^ 
ment,  to  be  considered  as  Real  Estate,  and  that  the 
Plaintiff  was  entitled  thereto  as  the  Heir  of  the  body  of 
his  Father ;  and  praying  that  the  Plabtiff  might  be  de-* 
clared  entitled  thereto,  or  to  the  Lands  to  be  purchased 
with  the  Produce  thereof,  as  Tenant  in  Tail,  in  case  the 
Court  should  think  proper  to  direct  such  Purchase  to  be 
made :  or,  if  the  Court  should  be  of  opinion  that  the 
Fund  ought  not  to  be  considered  as  Real  Estate  imder 
the  Trusts  of  the  Settlement,  then  that  the  Rights  of  the 
Parties  interested  therein  might  be  declared,  and  that 
the  Executors  of  Katherine  Datnes  might  be  decreed  to 
transfer  the  same  accordingly,  and  that  the  Plaintiff's 
Share  might  be  secured  for  his  benefit* 

The  Solicitor-General*  and  Mr.  Wood  for  the  Plain- 
tiff, sidd  that  it  appeared,  from  the  Trusts  and  Provi^ 
dons  of  the  Settlement,  that  the  leading  object  of  the 
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Parties  was  that  the  1,200  L  should  be  laid  out  in  the 
purchase  of  Real  Estate ;  and  that,  as  the  discretioQ 
given  by  the  Settlement  had  not  been  exercised  by  the 
Parties  to  whom  it  was  given,  the  Court  ought  to  exer- 
cise it  Johnson  v.  Jmold  (a);  Cowley  v.  HarUtonge  (i). 

Sir  £.  Sugden,  Mr.  Knight,  Mr.  Burge  and  Mr. 
Heberden  for  the  Defendants : 

The  Cases  cited  do  not  apply.  It  was  quite  clear,  in 
those  Cases,  that  the  Testator's  intention  was  that  the 
Funds  should  be  laid  out  in  the  purchase  of  Lands  of 
Inheritance.  Here  the  Fund  was,  originally.  Money; 
and  there  is  nothing  to  be  found  in  the  Settlement  that 
stamps  it  with  a  new  character.  It  was  to  be  laid  out 
with  the  joint  consent  and  approbation  of  JEcboard 
JDavies  and  Katherine  Farr,  and  not  otherwise,  in 
the  purchase,  not  of  Lands  of  Inheritance  solely,  but 
for  long  Terms  of  Years,  or  of  Copyhold  or  Cus- 
tomary  Tenure ;  so  that  the  Court  cannot  say  whether 
it  ought  to  be  considered  as  Freehold,  Copyhold 
or  Leasehold  Estate.  The  Fund  was  and  is,  and 
might  have  never  ceased  to  be  Personal  Estate.  In 
Walher  v.  Denne  (c)  the  very  point  was  decided  ;  for 
there  The  Lord  Chancell&r  says  :  "  But  I  believe,  in 
every  Case  of  that  kind,  all  of  which  are  very  accurately 
and  fully  collected  in  Mr.  Hargrave's  argument  in  Pvt- 
teney  v.  Lord  Darlington,  it  is  a  necessary  circumstance 
that,  where  it  is  by  Will,  the  Will,  and,  where  by  Con- 
tract, the  Deed  must  decisively  and  definitively  fix  upon 
Money  the  quality  of  Laud.  That  is  not  the  present 
Case ;  for  the  Testator  has  left  it  perfectly  at  laige,  whe- 
ther, in  the  conver^on  of  the  Property,  it  should  be 

(fl)  2  Vez.  169.  (b)  4  Dow.  361. 

(c)  2  Ves.  jun.  170,  see  184. 
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converted  into  Inheritable  Property,  or  that  epecieB  of 
Landed  Property  that  would  be  distributable  as  Per^ 
sonal/'     Van  v.  Barnett  (rf). 

The  Vice-chancellor  : 

Although  this  Cause  has  been  heard  as  a  short  Causes 
I  shall  not  decide  it  without  further  consideration. 


183+. 


The  Vice-Chancelhr,  after  stating  the  Trusts  and  Pro- 
visions of  the  Settlement,  said :  The  Husband  and* 
Wife  never  having  consented  to  the  Fund  being  laid  oulr 
in  the  purchase  of  Lands,  the  question  is  whether  it  is  to 
be  considered  as  Personal  Estate,  or  as  being  impressed 
with  the  character  of  Real  Estate. 


23d  April. 


When  the  Cause  was  heard,  several  Cases  were  cited, 
and  others  exist ;  but  it  would  be  useless  to  state  them 
at  length,  as  they  all  admit  that  whatever  a  Fund  na- 
turally is,  it  must  so  remain,  unless  the  Persons  who 
have  dominion  over  it  impress  upon  it  a  different  cha- 
racter. In  Johnson  v.  Arnold^  Lord  Hardwicke  thought 
that  it  was  the  intention  of  the  Testator  that  the  qua- 
lity of  Real  Estate  should  be  impressed  on  the  Money, 
and,  therefore,  he  decided  that  it  must  be  taken  as  Real 
Estate.  In  Cowley  v.  Hartstorye,  The  House  of  Lords 
decided  that  the  Money  was  to  be  considered  as  Real 
Estate,  because  it  was  evident  that  the  Testator  in- 
tended that,  at  some  time  or  other,  it  should  be  invested 
in  Land ;  and  that  the  discretion  given  to  the  Trustees 
to  lay  it  out  at  Interest,  was  intended  merely  to  enable 
them  to  lay  it  out,  until  it  could  be  conveniently  in- 


(d)  19  Ves.  102. 
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rested  in  Land.  And,  in  every  other  Case  in  which  the 
question  has  been  whether  the  Property  which  was  the 
subject  of  the  Suit,  ought  to  be  considered  as  Real  or 
as  Personal  Estate,  the  Court  has  ascertained  the  inten- 
tion of  the  Parties  on  that  point,  and  has  decided  ac- 
cordingly. 


This  Case  is  free  from  all  doubt ;  because  the  Par- 
ties to  the  Settlement  hare  declared  that  the  l,200l. 
should  be  laid  out,  toith  the  joint  approbation  andconstnt 
of  the  Husband  and  Wife,  and  not  toithout,  in  the  pur> 
chase  of  Lands  in  Fee  Simple,  or  for  some  long  Term  or 
Terms  of  Years  absolute  or  determinable  on  liresy  or  of 
Copyhold  or  Customary  Lands  of  Inheritance,  There- 
fore, if  the  Fund  had  ceased  to  be  Money,  the  Court 
could  not  know  whether  it  ought  to  be  taken  as  Land 
of  Inheritance  or  as  Leasehold,  or,  if  taken  as  Land  of 
Inheritance,  whether  it  ought  to  go  in  one  mode  of  de« 
scent  or  another. 


I  am  of  Opinion  that,  in  this  Case,  there  was  no  con* 
version,  and  therefore  the  Land  remains  what  it  was. 
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tions* 
Satisfaction. 


FAZAKERLEY  v.  GILLIBRAND. 

Sy  the  Settlement  on  the  Marriage  of  Thomas  GiUi* 
brandy  Esq.  with  MarceUa  his  Wife,  dated  in  August 
1801,  the  Moiety  of  the  Manor  of  Charley  and  of  all  the 
other  Hereditaments  of  or  to  which  Thomas  GiUibrand 
was  seised  or  entitled  for  an  Estate  of  Freehold  or  In- 
heritance, situate  in  Chorley,  Adlington,  Blachrod,  or  gy  a  Marriage 
elsewhere  in  the  County  of  Lancaster^  under  the  Will  Settlement,  a 
of  William  GiUibrand  deceased,  was  Umited  to  the  Use  J^^^^S^r 
of  Thomas  Gi/Zi^aiuf  for  life,  with  remainder  to  Trustees  raising  Portions 
to  preserve  &c.,  with  remainder  (subject  to  a  Rent-  pJ[.^^"°^', .  . 
charge  of  600  Z.,  for  the  Jointure  oi MarceUa  GiUibrand)  ^^^  ^  ^^^  ^^^ 
to  certain  other  Trustees,  for  600  Years  to  be  com-  the  usual 
puted  from  the  decease  of  Thomas  GiUibrand,  with  re-  ^eret^^^?be 

paid  till  after 
the  Father*8  death.  And  there  were  the  usual  Clauses  for  Survivox^ 
ship  and  Maintenance,  and  also  a  Proviso  that  any  advance  of 
Money,  made  by  the  Father  in  his  lifetime,  to  the  Children,  should 
be  a  Satisfaction,  pro  tanto^  of  their  Portions,  unless  the  Father  should, 
in  writing,  direct  the  contrary,  llie  Father  devised  all  his  Real 
Estates  not  in  Settlement,  to  Trustees  in  Trust  to  sell  and  pay  his 
Debts  &c.,  and  to  pay  the  Surplus  equally  amount  all  his  Children 
(except  his  eldest  Son)  at  the  usual  times;  and,  if  any  of  them  died 
under  31  leaving  Issue,  their  Shares  were  to  go  to  their  Issue, 
but  if  they  left  no  Issue,  tlien  to  the  Survivors ;  and  the  Will  con- 
tained a  Clause  for  the  Advancement  of  the  Children,  but  was  silent 
with  respect  to  the  Provision  being  a  Satisfaction  of  the  Portions. 
The  eldest  Son  filed  a  Bill  insisting  that  the  Provision  by  the  Will, 
was  intended  to  be  a  Satisfaction  of  the  Portions.  Some  of  ^e 
younger  Children  demurred.  The  Court  was  of  opinion  that  the 
^ovision  by  the  Will,  although  it  was  to  arise  from  the  Sale  of 
Lands,  and  although  the  Will  contained  no  Declaration  on  the  sub- 
ject, might  be  a  Satisfaction  of  the  Portions.  But  the  Demurrer  was 
overruled,  as  it  could  not  appear,  until  the  Hearing,  whether  there 
would  be  any  Fund  that  might  be  a  Satisfaction. 
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mainders  to  the  first  and  other  Sons  of  the  Marriage, 
successively,  in  Tail-male. 

The  Trusts  of  the  Term  were  for  securing  the  Rent- 
charge,  and,  subject  thereto,  in  case  there  should  be 
one  or  more  Children  of  the  Marriage  other  than  an 
eldest  or  only  Son,  to  raise,  after  the  decease  of  Thomas 
GilKbrandy  or  in  his  lifetime  if  he  should  so  direct,  the 
Sums  of  6,000/.  8,000  /.,  and  10,0002.  for  the  Portions 
of  one,  two,  three  or  more  such  Children  respectively, 
tvhich  were  to  be  vested  and  transmissible  Interests  in 
Sons,  at  21,  and  in  Daughters,  at  that  age  or  on  their 
Marriage,  and  to  be  then  paid  to  them,  if  Thotnas  GUU- 
brand  should  be  then  dead,  but  if  not,  then  immediately 
after  his  decease :  And,  if  any  of  the  younger  Sons 
should  die  or  become  an  eldest  or  only  Son  under  21, 
or  if  any  of  the  Daughters  should  die  under  that  age 
and  unmarried,  then  their  Portions,  as  well  original  as 
accrued,  were  to  go  to  the  Survivors  or  others  of  such 
Children,  and  to  become  vested  in  and  be  paid  to  them 
at  the  ages  and  times  aforesaid,  but  no  such  one,  two, 
three  or  more  Children  were  to  be  entitled  to  more 
than  6,000  /.,  8,000  /.,  and  10,000  L  respectively. 

And  the  Trustees  were  empowered,  after  the  decease  of 
Thomas  Gillibrand,  or  in  his  lifetime,  if  he  should  so 
direct,  to  raise  and  apply  a  Moiety  of  the  Portions  for 
the  advancement  of  the  Children ;  and  also  to  raise,  out 
of  the  Rents  of  the  Settled  Estates,  for  the  Maintenance 
and  Education  of  each  of  the  younger  Children,  such 
yearly  Sum  as  Thomas  Gillibrand  should,  in  his  life- 
time, direct,  not  exceeding  the  Interest  at  Four  per  Cent, 
of  each  Child's  Portion,  and,  in  default  of  such  direc- 
tion, then  such  Yearly  Sum,  not  exceeding  such  Interest, 
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as  the  Trustees  should  think  fit;  the  said  Yearly  Sums 
for  Maintenance^  to  be  free  from  all  deductions,  and  to  be 
raised  and  paid  by  four  equal  Quarterly  Payments:  and 
the  Trustees  were  not  to  Mortgage,  Sell  or  Demise  any 
part  of  the  Estates  comprised  in  the  Term,  until  some 
one  of  the  Portions  should  become  payable. 

It  was  then  provided  that,  if  Thomas  GillUn-and 
should,  in  his  lifetime,  give  or  advance  to  or  with  any 
Child  or  Children  for  whom  a  Portion  or  Portions  was 
or  were  intended  to  be  thereby  provided,  any  Sum  or 
Sums  of  Money,  for  or  towards  his  or  her  preferment  or 
advancement  in  the  world,  then  unless  Thomas  GUli- 
brand  should,  by  some  writing  under  his  hand,  direct 
the  contrary,  if  such  advanced  Sum  or  Sums  should  be 
equal  to  the  whole  of  the  Portion  or  Portions  of  such  Child 
or  Children,  the  same  should  be  accounted  to  be  in  full 
Satisfaction  of  his,  her,  or  their  Portion  or  Portions ;  but, 
if  such  advanced  Sum  or  Sums  should  be  less  than  such 
Portion  or  Portions,  then  the  same  should  be  considered 
as  part  only  of  his,  her  or  their  Portion  or  Portions,  and 
so  much  Money  only  should  be  raised,  under  the  Trusts 
of  the  Term,  for  the  Portion  or  Portions  of  the  Child  or 
Children  so  advanced,  as,  with  the  Sum  or  Sums  so  to  be 
advanced,  would  complete  the  Sum  intended  to  be  there- 
by provided  for  such  Child  or  Children :  and  the  Term 
was  to  cease  when  the  Trusts  were  satisfied. 

There  was  Issue  of  the  Marriage,  William  Gillihrandj 
and  the  Plaintiff,  who  afterwards  took  the  name  of  Faza- 
ierley,  and  seven  other  Children,  five  of  whom  had  at- 
tained 21.  William  GUlibrand  died  in  his  Father's  life- 
time, and  thereupon  the  Plaintiff  became  the  eldest 
Son  of  the  Marriage. 

Vol.  VI.  R  B 
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Thomas  GilUbrandy  who  was  seised  of  other  Estates 
besides  those  comprised  in  the  Settlement,  made  his 
Will  dated  the  17th  of  December  1825,  and  thereby, 
after  directing  all  his  just  Debts  and  Funeral  and  Tes- 
tamentary Expenses  to  be  paid  out  of  his  Personal 
Estate  except  such  parts  thereof  as  he  might  thereafter 
bequeath  as  Heir-looms,  and  charging  his  Real  Estates 
with  the  payment  of  the  deficiency,  directed  his  Execu- 
tors to  allow  his  Wife,  Marcellaj  the  Use  of  all  'bis 
Plate,  and  of  his  Library  or  Bookcase,  and  also  all  his 
Books,  for  her  life,  and,  after  her  decease,  he  directed 
the  same,  as  also  all  Family  Pictures  to  be  considered 
and  to  pass,  as  in  the  nature  of  Heir-looms,  to  the  eldest 
Son  of  his  Family,  and  so  to  pass  on,  from  time  to  time, 
to  the  Head  of  his  Family  being  Owners  of  his  Man- 
sion-house called  OilUbrand  Hall;  and  he  bequeathed 
all  his  Household  Goods  and-  Furniture,  Monies,  Se- 
curities for  Money,  Goods,  Chattels,  Carriages,  Horses 
and  Personal  Estate  and  Effects,  of  whatsoever  nature 
or  kind  the  same  might  be,  and  of  which  he  should 
die  possessed  or  entitled  unto  (except  such  part  thereof 
as  might  be  considered  Heir-looms)  unto  his  Wife,  her 
Executors,  8cc.  And  he  gave  all  and  every  his 
Messuages,  Tenements,  Lands,  Hereditaments,  Ground- 
rents,  and  all  and  every  his  real  Estate,  were  the  same 
Freehold,  Copyhold,  Leasehold  or  Customary,  or  of 
whatever  tenure  the  same  might  be,  and  wherever  the 
same  might  be  situate,  and  all  his  Estate  and  Interest 
therein,  and  which  might  not  be  siAject  to  Settlement,  or 
of  which  he  had  the  power  of  disposing,  unto  certain 
Trustees,  their  Heirs,  Executors,  Administrators  and 
Assigns,  upon  Trust,  after  the  expiration  of  six 
calendar   Months  next  after  his  decease,  to  sell  the 
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same.  And  he  directed  the  Trustees  to  stand  pos- 
sessed of  the  Monies  to  arise  from  such  Sale,  in  Trust  to 
discharge,  in  the  first  place,  the  remainder  of  such  of  his 
Debts,  Funeral  and  Testamentary  Expenses  as  his  Per- 
sonal Estate  (except  as  aforesaid)  should  not  be  suffi- 
cient to  pay,  and  then  to  pay  the  Trust  Monies  equally 
amongst  all  his  Children  then  bom  or  which  might  there- 
after be  bom  (except  his  eldest  Son,  or  such  of  his  Son  or 
Sons  as  might  be  the  O  vvner  or  Owners  either  of  the  Oil- 
librand  or  Fazakerley  Estates)  equally  amongst  them, 
such  of  them  as  might  be  Sons  to  be  entitled  to  their 
respective  Shares  at  their  ages  of  21,  and  such  of  them  as 
might  be  Daughters,  at  their  ages  of  21  years,  or  on  their 
Marriage;  and,  in  case  of  the  death  of  any  of  his  Children 
before  attainmg  21  leaving  lawful  Issue,  he  directed  his 
Trustees  to  pay  the  Shares  of  such  Children  equally 
amongst  their  Issue ;  and,  in  case  of  the  death  of  any  of 
his  Children  under  21  and  without  leaving  any  lawful 
Issue,  then  he  directed  his  Trustees  to  pay  their 
Shares  equally  amongst  his  surviving  Children  (except 
as  aforesaid)  and  the  Issue  of  such  of  them  as  then 
might  be  dead  leaving  Issue,  such  Issue  to  take  as 
aforesaid.  And  he  authorized  his  Trustees  (if  they 
should  think  fit)  to  advance  the  whole,  or  any  part  of  the 
expectant  or  presumptive  Shares  of  his  said  Children,  to 
them^  or  to  any  other  Person  or  Persons,  for  their  Ad- 
vancement, in  such  manner  as  his  Trustees  should  deem 
advisable,  although  the  Portions  of  such  Children 
should  not  then  have  become  payable  or  vested :  and  he 
appointed  theTrastees  Executors  of  his  Will. 


1834. 
< ^ » 
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The  Testator  made  a  Codocil,  duly  executed  and  at- 
tested, bearing  date  the  22d  of  November  1827 ;  and, 
thereby,  after  reciting  that  he  was  Lord  of  the  Manor  of 
R  r2 
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1 834.  Charley  and  was  Owner  of  certain  Coal  Mines  and  other 

Mines  and  Minerals  in  Charley  aforesaid,  and  supposing 
that  the  general  devise  in  his  Will  of  all  his  Messuages, 
GiLLiBRAN  D  I^^^®*  ^ic.  might  not  be  sufficient  to  pass  the  said 
Manor,  Coal  Mines,  and  other  Property  which  he 
might  die  possessed  of  and  entitled  unto,  and  to  remove 
any  doubts  that  might  arise  in  respect  thereof,  he  gave 
and  devised  his  said  Manor  of  Charley  and  Moiety  or 
Moieties  and  Parts  and  Shares  of  the  said  Manor,  and 
also  all  Coal  Mines,  and  other  Mines  and  Minerals  of 
every  description,  which  he  was  possessed  of  or  entitled 
imto,  and  wherever  the  same  might  be  situate,  and 
which  were  not  in  Settlement,  and  af  which  he  had  the 
pawer  af  dispasing,  to  the  Trustees  named  in  his  Will, 
their  Heirs,  Executors,  8cc.,  upon  and  for  the  same  Trusts 
intents  and  purposes,  and  for  the  benefit  of  the  same 
Persons,  and  in  the  same  manner  as  he  had,  by  his  WiU, 
given  all  his  Messuages,  Lands,  &c.,  and  subject  to  the 
same  several  Clauses,  Provisoes  and  Agreements  as 
were  mentioned  in  his  Will ;  which  he  thereby  confirmed 
in  every  respect. 

The  Testator  died  in  December  1828,  leaving  Mar- 
cella  Gillibrandy  his  Widow,  and  the  Plaintiff,  his  eldest 
Son,  and  seven  other  Children  him  surviving.  The 
Trustees  and  Executors  having  disclaimed  and  re- 
nounced, the  Widow  and  the  Rev.  Richard  Thompson 
were  appointed  Trustees  in  their  place,  and  the  Widow 
took  out  Letters  of  Administration  to  the  Testator  with 
his  Will  and  Codicil  annexed. 

The  Bill,  which  was  filed  in  March  1834,  against  the 
Trustees  of  the  Will,  Sir  George  Gaold  the  surviv- 
ing Trustee  of  the  Terra  of  600  Years,  and  the  younger 
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Children  of  the  Marriage,  alleged  that  the  younger 
Children  claimed  to  be  entitled  to  the  Proceeds  of 
the  Real  Estates  devised  by  the  Will,  and  also  to 
their  Portions  under  the  Settlement;  but  the  Plaintiff 
'charged  that  the  former  were  intended  to  be  in  Satisfac- 
tion or  Substitution,  or,  at  least,  in  part  Satisfaction  or. 
Substitution  for  the  latter,  and  that  the  younger  Children 
were  bound  to  elect  to  take,  either  under  the  Settle- 
ment or  under  the  Will :  that,  in  February  1832,  the 
younger  Children  filed  their  Bill  *  against  Sir  George 
Goold  and  the  Plaintiff  in  this  Suit,  stating  the  Settlement, 
but  taking  no  notice  of  the  Will  and  Codicil,  and  praying 
that  the  Trusts  of  the  Settlement  relative  to  the  Por- 
tions, might  be  carried  into  execution :  that  the  Plain- 
tiff was  advised  that  the  only  question  in  that  Suit,  was 
whether  he  should  be  justified  in  paying  the  Portions  of 
such  of  the  younger  Children  as  were  then  Infants,  to  Sir 
Oeorge  Goold,  but  the  Plaintiff  was  not  apprized  of 
any  Question  as  to  the  Satisfaction  of  the  Portions  pro- 
vided by  the  Settlement  by  the  Portions  given  by  the 
Will  and  Codicil,  and,  therefore,  no  such  Question  was 
laised  by  his  Answer. 


1834- 
Fazakbrlbt 

V. 
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The  Bill  then  set  forth  the  Decree  in  Gillibrafid  v. 
Gooldf  and  charged  that  the  younger  Children,  or,  at 
least,  such  of  them  as  were  adult,  had,  by  filing  the 
Bill  and  taking  the  Decree  in  that  Cause,  elected  to  take 
under  the  Settlement  and  to  give  up«  for  the  Plaintifi^'s 
benefit,  the  Portions  provided  for  them  by  the  Will  and 
Codicil,  or,  if  the  Court  should  be  of  opinion  that  they 
or  any  of  them  were  not  bound  by  such  election,  that 
they  ought  to  make  their  election  then,  or,  at  least. 


*  See  GiUibrand  v,  Gooldy  ante^  Vol.  5,  page  149, 
J  RR3 
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'^34'  after  the  clear  amount  of  the  Portions  given  to  them  by 

the  Will  and  Codicil,  should  have  been  ascertained^ 

^  and  that  they  ought  to  be  declared  to  be  entitled  to  one 

OiLLiBRAND     Poftiooi  ouly ;  and  that  they  ought  not  to  be  permitted  to 

enforce  the  Decree  in  the  original  Suit,  until  a  Decree 

had  been  obtained  in  the  present  Suit. 

The  Bill  prayed  that  it  might  be  declared  that  the 
younger  Children  were  not  entitled  to  the  Portions 
under  the  Settlement  and  also  to  the  Portions  under  the 
Will  and  Codicil ;  and  that  it  might  be  declared  that 
they  had  elected  to  take  the  former  and  that  the 
Plaintiff  was  entitled  to  the  latter,  or  that  the  younger 
Children,  or  such  of  them  as  should  be  held  not  to  have 
elected,  might  be  ordered  to  elect;  and  that  the  Plain- 
tiff might  be  declared  to  be  entitled  to  such  of  the 
Portions  as  they  should  not  have  elected,  or  should  not 
elect  to  take;  and  that  the  Will  might  be  established 
and  the  Trusts  thereof  performed ;  and  that  the  Real 
Estates  which  passed  by  the  Will  and  Codicil  might  be 
sold,  and  that  the  clear  Residue  of  the  Proceeds  thereof, 
after  paying  such  of  the  Testator's  Debts  as  were  pro- 
perly charged  thereon,  might  be  ascertained. 

The  Testator's  Widow,  Sir  George  Goold,  and  three 
of  the  younger  Children  who  were  adult,  demurred, 
generally,  to  the  Bill. 

Sir  £.  Sugden  and  Mr.  Parry,  in  support  of  the 
Demurrer : 

In  the  Will  and  Codicil  the  Testator  shows  the 
greatest  anxiety  to  dispose  of  everything  that  he  could 
dispose  of.  Having  sufficiently  provided  for  his  eldest 
Son  by  his  Settlement,  he  meant,  by  his  W^l,  to  give 
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everything  that  he  could  dispose  of,  for  the  benefit  of  i834« 

his  younger  Children.  By  his  Will  he  directs  that 
certain  Articles  shall  be  considered  as  Heir-looms,  and 
he  devises  all  his  Lands  which  might  not  be  subject  to  Gillibramd. 
Settlement.  So  that,  when  he  made  his  Will,  he  had 
his  Settlement  in  view ;  and,  consequently  he  could  not 
intend  that  what  he  gave  by  his  Will,  should  be  a  Satis- 
faction of  the  Provision  under  the  Settlement.  The 
Provision  by  the  Will,  is  for  all  the  Testator's  younger 
Children ;  the  Provision  by  the  Settlement  is  for  the 
younger  Children  of  the  Marriage  only.  It  is  always 
difficult  to  raise  a  Case  of  Satisfaction  against  a  class 
of  Persons ;  but  it  is  still  more  difficult,  if  not  im- 
possible, where  the  Class  is  not  the  same.  The  Estates 
are  not  to  be  sold  until  the  expiration  of  Six  Months 
after  the  Testator's  death.  Under  the  Will,  if  a  Child, 
whether  a  Son  or  a  Daughter,  dies  under  21  leaving 
Issue^  the  Issue  will  take  both  the  surviving  and  ori- 
ginal Shares  of  their  Parent.  By  the  Settlement,  if  a 
Son  dies  under  21  leaving  Issue,  his  Share  will  go  to  his 
surviving  Brothers  and  Sisters.  There,  is  no  Main- 
tenance-clause in  the  Will ;  so  that  the  Testator  intended 
to  throw  the  Children  on  the  Maintenance-clause  in  the 
Settlement.  There  is  no  Case  in  which  Land,  or  Land 
devised  to  be  sold,  has  been  held  to  be  a  Satisfaction  of 
a  Portion.  Orave  v.  The  Earl  of  Salisbury  (a).  In 
jRickman  v.  Morgan  (Jb)  the  Gift  of  a  Residue  was  held 
to  be  a  Satisfaction  of  a  Portion ;  but  there  it  was  pro- 
vided, by  the  Settlement,  that,  if  the  Father  should,  in 
his  lifetime,  or  at  the  time  of  his  death,  give,  to  any  of 
his  younger  Children,  Money  or  Lands,  for  advance- 


(a)  1  Bro.  C.  C.  425. 

{b)  I  Bro.  C.  C.  63  ;  3  Bro.  C.  C  ;  3^*  394- 
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ment  in  Marriage  or  otherwise^  the  Value  thereof  should 
be  deducted  from  their  Portions.  Those  words  1^  the 
question  clear  from  all  doubt  llie  Case  of  Bengaugh 
V.  Walker  {c)  was  decided  on  the  evident  intention  of  the 
Testator. 


Mr.  Knight  and  Mr.  Spence,  in  support  of  the  Bill : 

There  is  a  specific  Provision,  in  the  Settlement^  that, 
if  the  Father  should  advance  any  of  his  younger 
Children  in  his  lifetime,  such  Advancement  should  be 
a  Satisfaction  of  their  Portions,  unless  the  Father,  should, 
by  writing  under  his  hand,  direct  the  contrary :  and  it  is 
quite  settled  that  a  Provision  by  Will  is  an  Advance- 
ment by  the  Testator  in  his  lifetime.  Leake  ▼.  Leake  (d), 
Goolding  v.  Haverfield  (e).  Where,  as  in  this  Case,  the 
Settlement  declares  that  an  Advancement  shall  be  a 
Satisfaction  of  the  Portion,  you  have  not  to  inquire  as 
to  the  intention  of  the  Party  in  making  the  Advance- 
ment. The  Testator,  having  the  Settlement  in  his  mind, 
did  not  think  it  necessary  to  repeat  what  the  Settlement 
had  declared. 


[Tke  Vice-Ckancellor  .—Where  the  Settlement  de- 
clares that  an  Advancement  shall  be  a  Satis£eurtion 
unless  the  contrary  is  declared,  and  an  Advancement 
is  made  without  any  such  Declaration,  the  Court  is  at 
liberty  to  infer,  from  the  Instrument  that  creates  the 
Advancement,  that  it  was  not  intended  to  be  a  Satis- 
faction.] 

There  is  no  reason  why  Land  directed  to  be  converted 

(c)  1 5  VcB.  507.  {d)  1  o  Ves.  477. 

{€)  Maclel  345 ;  S.  C,  13  Price,  593. 
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into  Mooey,  should  not  be  an  Advancement ;  and,  if  it  is  1834. 

an  Advancement,  it  is  a  Satisfaction.  Leahe  v.  Leake  de- 
cides that  an  unascertained  Fund  may  be  a  Satisfaction 
of  a  Portion.  The  ground  of  the  decision  in  Twisden  v.  Qu^j^i^^/^jn  p 
Tunsdeni^f)  was  not  that  the  Fund  was  unascertained, 
but  that  there  was  an  Intestacy.  In  deciding  on  questions 
of  Satisfection,  slight  circumstances  of  difference  between 
the  two  Provisions,  are  not  to  be  taken  into  con* 
sideration.  The  Testator  uses  the  word  '  Portion'  in  his 
Will :  and,  although  the  Provision  by  the  Will  is  not 
confined  to  the  Children  of  the  Marriage,  but  extendi 
to  all  the  Children  that  the  Testator  might  have,  yet 
the  Children  of  the  Marriage  must  have  been,  at  all 
events,  entitled  to  a  Share  of  the  Provision  under  the 
Will,  and  the  only  effect  of  letting  in  the  Children  of 
a  subsequent  Marriage,  would  have  been  that  the 
Shares  of  the  Children  of  the  first  Marriage,  would 
have  been  diminished  in  amount. 

This  Case  is  decided  by  Richman  v.  Morgan,  in 
which  all  the  same  difficulties  were  raised,  as  have  been 
raised  in  the  present  Case  (g). 

The  Vice-Chancellor  : 

It  hardly  can  be  supposed  that  the  Testator,  when  he 
made  the  Provision  by  his  Will,  was  contemplating  the 
Children  of  a  subsequent  Marriage,  because,  by  his 
Will,  he  gives  a  Legacy  to  his  Wife. 

I  do  not  know  that  it  ever  has  been  decided,  where 
Portions  have  been  provided  for  younger  Children  as  in 
this  Settlement,  and  the  Father  has,  afterwards,  by  his 

(/)  9  Ves.  413,        (g)  See  2  Bro.  C.  C.  39^. 
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Will,  given  to  them  a  Sum  of  Money  to  arise  fix>m  the 
sale  of  Real  Estate,  that  that  Provision  should  not  be  a 
Satisfaction  of  the  Portions.  I  see  no  substantial  dif- 
ference between  Money  to  arise  from  the  sale  of  Real 
Estate,  and  from  the  sale  of  Personal  Estate,  which  may 
include  Chattels  Real :  and  it  has  been  decided  that  a 
Gifl  of  the  Residue  of  Personal  Estate,  may  be  a  Satis- 
faction. 


It  would  however  be  premature  to  decide  the  Question, 
until  it  has  been  ascertained  whether  there  is  any  Fund 
remaining  after  payment  of  the  Testator's  Debts,  which 
may  be  a  Satisfaction.  It  seems  to  me,  therefore,  ne- 
cessary that  the  Cause  should  go  on  to  a  hearing,  and 
the  Demurrer  must  be  over-ruled  (A). 


(A)  See  Pwys  v.  Manffidd^  aiUe,  528. 
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JENKINS  V.  BRIANT.  1834: 

rj^  /^.  ^/iiH. -V-2L  30th  April. 

1  HIS  was  a  Suit  to  establish  the  Will  of  John  Briant,     '        """; — ' 

who  died  in  1823,  and  to  carry  the  Trusts  of  it  into      J"^^^^', 
'  ^  Exception  to 

execution.  RepoH. 

By  the  Decree,  The  Master  was  directed  to  take  an  ^re^Jorts^to 
Account  of  the  Testator's  Debts  and  Legacies,  and  of  matter  not 
the  Charges    and    Incumbrances    affecting    his    real  jj^[®^  ^  ^*"' 

Estates.  ought  not  to  be 

excepted  to ; 

It  appeared  that  the  Testator  was  seised  of  a  Free-  be  referred  back 

hold  Estate  situate  at  Maudlin's  Rents,  East  Smithfield,  to  him  to  be  re- 

Middlesex,  and  of  another  Freehold  Estate  called  the  ^in^thSu 

Berwick  and  Leith  Wharf  Estate,  both  of  which  he  not  done,  the 

devised  to  his  Wife  and  his  Sons  TT.  H.  Briant  and  "'^T."™"?,^^^ 

finding  will  be 
C   Briant,  and  W.  Bach.    It  also  appeared  that,  some  disregarded^ 

years  before  his  death,  he  had  voluntarily  granted  to  . 

each  of  his  Sons-in-Law,  the  Plaintiff  J.  R.  Jenkins    ^^jS%f*** 

and  the  Defendant  Jeremiah  Evans,  an  Annuity  of  WhereTTesta- 

100  /.,  issuing  out  of  his  Maudlin's  Rents  Estate ;  and  tor  has  entered 

that  he  had  entered  into  Covenants  with  them  for  pay-  cJ^eMnt^to^^ 

ment  of  their  respective  Annuities.     The  Maudlin's  Pay  an  An- 

Rents  Estate  had  been  purchased  by  the  St.  Katherine  ^^^^Yf,  *e 

Bocks  Company,  and  the  Purchase-money  was  paid  Spwklty^lre* 

into  the  Court  of  Exchequer,  under  the  Act  of  Par-  ditoronhisReal 

liament  for  making  those  Docks.    The  Annuities  did  5*^^\f?"  ^ 

^        1     m        though  the  An- 
not  become  in  arrear  until  some  time  after  the  Tes-  nuity  did  not 

tator's  death.  become  in  ar- 

rear  till  afler 
the  Testotor's 
The  Master  reported  that  the  Annuities  and  the  death. 
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Arrears  thereof^  were  charges  on  the  Proceeds  of  the 
Maudlin's  Rents  Estate,  and  that  Jenkins  and  JEhans 
would  be  Specialty  Creditors,  by  Covenant,  upon  the 
Berwick  and  Leith  Wharf  Estate,  for  any  deficiency 
of  the  Proceeds  of  the  Maudlin*s  Rents  Estate  to  secure 
the  Annuities  and  the  Arrears  and  future  Payments 
thereof. 


The  Defendant  Mary  Briant,  the  Testator's  Widow, 
excepted  to  the  Report,  insisting  that  The  Master  ought 
not  to  have  certified  that  Evanfi  and  Jenkins  were  and 
would  be  Specialty  Creditors  of  the  Testator ;  and,  if 
he  ought  to  have  certified  that  they  were  and  would  be 
Specialty  Creditoi-s,  that  he  ought  not  to  have  certified 
that  they  were  and  would  be  Speciality  Creditors,  by 
Covenant,  upon  the  Berwick  and  Leith  Wharf  Estate. 

The  Solicitor- General  and  Mr.  O.  Anderdon,  in  sup- 
port of  the  Exception,  contended.  First :  that  the 
Annuitants  could  not  be  Specialty  Creditors  of  the 
Testator,  as  nothing  was  due  to  them  at  the  Testator's 
death.  Wilson  v.  Knubley  (a).  Secondly :  tliat  The 
Master  had  found  that  the  Annuitants  were  Specialty 
Creditors  whose  Debts  affected  a  particular  Estate  of 
the  Testator,  as  to  which  no  Inquiry  was  directed  by  the 
Decree. 

Mr.  Garratt  and  Mr.  Tamlyn  also  appeared  to 
support  the  Exception  ;  but  the  Court  refiised  to 
hear  them,  as  their  Client  had  not  excepted  to  the 
Report. 


{a)  7  East,  128. 
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SirE.  Suffden,  Mr.  Knight,  Mr.  Koe  and  Mr.  Camp- 
bell,  in  support  of  the  Report : 
Wtkan  v.  Knubley  has  nothing  to  do  with  this  Case. 
There,  it  was  decided  that  an  Action  of  Debt  could  not 
be  maintained  on  a  Covenant  for  Title,  as  Damages  only 
could  be  recovered  for  a  Breach  of  the  Covenant. 
There  is  no  doubt  that  an  Action  of  Debt  may  be  main- 
tained on  a  Covenant  to  pay  a  certain  Sum  or  a  Sum 
the  Amount  of  which  may  be  ascertained.  The  obliga- 
tion existed  at  the  Testator's  death,  though  nothing  was 
then  due.  As  soon  as  anything  became  due,  it  was  a 
Specialty  Debt.  The  Covenant  in  this  Case  precisely 
resembles  a  Bond,  which,  though  not  due  at  the  Tes- 
tator's death,  the  Heir  or  Devisee  is  bound  to  pay  as 
soon  as  it  becomes  due.  Bac.  Ab.  Debt.  Com.  Dig. 
Debt  {k.  4).  Wilson  v.  ^c.(6):  Tanner  v.  Byne{c)\ 
Jeudwine  v.  Agate  (d). 


1834. 


Jknkins 

r. 
Briakt. 


The  Vice-Chancellor  : 
It  is  laid  down,  in  one  of  Lord  JBacon's  Orders  (e\ 
that  if  a  Master  reports  as  to  a  matter  which  is  not 
referred  to  him,  his  Report,  so  far  as  it  relates  to  that 
matter,  is  to  be  treated  as  a  nullity.  In  such  a  Case, 
however,  the  proper  course  is  not  to  except  to  the 
Report ;  but,  before  it  is  confirmed,  to  apply  to  the 
Court  that  it  may  be  referred  back  to  The  Master  to 
review  his  Report.  But  if  no  such  Application  should 
be  made,  and  the  Report  should  be  confirmed,  the 
Court  would  pay  no  attention  to  it,  except  so  far  as  it 
was  warranted  by  the  Decree. 


(5)  Hard.  33a. 

(c)  i4»^e,Vol.I.,page  160. 


(d)  Ante,  Vol.  3,  page  129. 
(<?)  See  Beames's  Ord.  23. 
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1834*  Here  The  Master  was  directed  to  take  an  accoant  of 

*        "        '      the  Testator's  Debts ;  but  he  was  not  directed  to  in- 

Jenkins       q^i,^  whether  there  were  any  Specialty  Debt^  affecting 

^   ^*  any  particular  Estate :  and,  instead  of  finding,  meiely, 

that  these  Annuitants  were  Specialty  Creditors,  he  has 

reported  that  they  have  a  Lien  on  a  particular  Estate. 

The  Master  was  right  in  reporting  that  the  Annui- 
tants were  Specialty  Creditors ;  but  he  had  no  authority 
to  find  that  their  Annuities  were  Chaiges  on  any  parti- 
cular Estate.  It  was,  however,  irregular  to  except  to 
his  Report  on  that  account:  and,  therefore,  on  both 
grounds,  the  exception  must  be  over-ruled. 


1836.  The  Cause  now  came  on  to  be  heard  for  further 

6th  and  7th      Directions* 
June. 

The  Question  was  whether,  under  the  Statute  of 
Fraudulent  Devises  (/)  The  Bertrick  and  Leitk  Wharf 
Estate,  was  chargeable,  in  the  hands  of  the  Devisees, 
with  the  deficiency  of  the  Proceeds  of  the  Maudlin's 
Rents  Estate,  to  answer  the  Arrears  of  the  Annuities. 


Mr.  Jacob  and  Mr.  CampbeU,  for  the  Plaintiffs,  said 
that  the  Covenants  entered  into  by  the  Testator,  were 
for  payment  of  certain  ascertained  Sums  of  Money,  and, 
therefore,  they  constituted  a  Debt  against  the  Testator's 
Real  Assets,  whether  devised  or  not. 

Mr.  Wigram  and  Mr.  O.  Anderdan,  for  the  De- 
fendant, Mrs.  Briant  : 

(/)  3  W.  &  M.  chap.  14. 
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The  Annuities  are  Charges  on  the  Maudlin* s  Rents 
Estate  alone,  and  not  on  the  Berwich  and  Leith  Wharf 
Estate,  which  is  devised  away.  The  Covenants  were 
Yolnntary,  and  were  entered  into,  not  for  the  payment  of 
gross  Sums,  but  of  Sums,  de  anno  in  annum;  and  there 
were  no  Arrears  at  the  Testator's  death.  The  Testator 
died  before  the  passing  of  the  late  Act  (g)  which,  for 
the  first  time,  rendered  Devises  of  real  Estates  void  as 
against  Covenantees.  Wilson  v.  Kntdfley{h);  Lomas 
v.  Wright  {i)  I  Farley  y.  Briant{k). 

Mr.  Duckworth,  Mr.  Cooper,  Mr.  Tandyn,  Mr. 
James  Parker  and  Mr.  Rudall  appeared  for  the 
other  Defendants. 

Mr.  Jacob,  in  reply : 

In  Morrant  v.  Oough  {I)  the  Annuity  was  not  in 
Arrear  at  the  death  of  the  Devisor;  but  it  was  decided 
that  the  Devisee,  if  he  had  been  a  Devisee  in  Fee,  would 
have  been  liable  to  pay  the  Annuity  so  long  as  it  lasted : 
as,  however,  the  Estate  was  devised  to  him  during  the 
Infancy  only  of  the  Testator's  Son,  it  was  held  that  he 
was  liable  to  pay  the  Annuity  during  the  period  only  for 
which  he  had  the  Land. 

The  Vice-Chancellor  : 

The  Question  comes  to  this ;  whether  a  Person  who 
Covenants  to  pay  a  specific  Sum  of  Money,  de  anno  in 
anman,  is  not  liable  to  an  Action  of  Debt.  The  reason 
of  the  decision  in   Wilson  v.  Knublev,  was  that  the 


(g;  1 1  Geo.  4  &  i  Will.  4,        (0  a  Myl.  &  Keen,  769. 
c.  47.  {k)  5  Nev.  &  Maim.  43. 

(A)  7  East,  128.  (/)  7  B.  &  C.  ao6. 
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3d  W.  8c  M.  c.  14,  in  the  3d  Section,  speaks  of  an 
Action  of  Debt.  There  the  CoYenant  was  contingent, 
and  unascertained  Damages  only  conld  be  recovered  for 
a  Breach  of  it.  Here  the  Covenants  are  absolute,  and  the 
Sums  to  be  recovered  are  certain. 


Declare  that  the  Berwick  and  Leith  Wharf  Estate  is 
chargeable  with  the  Arrears  of  the  Annuities,  in  the 
hands  of  the  Devisees. 


1834J 
ut  May. 


EWING  t;.  OSBALDISTON 


Production  of     1  HE  Bill  was  filed  to  have  the  Accounts  taken  of  a 


DocumetUs. 
Defendant. 

If  a  Defendant 
makes  State- 
ments in  his 
Answer  suffi- 
cient to  sliow 
that  he  has 
incurred  Penal- 
ties, he  cannot 
refuse  to 
produce  Docu« 
ments  referred 
to  in  it,  on  the 
ground  that 
thej  afford 
Evidence  of  his 
being  subject 
to  the  Penalties. 


Partnership,  between  the  Plaintiff  and  the  Defendant, 
in  the  Surrey  Theatre.  The  Defence  made  by  the 
Answer,  was  that  the  Partnership  Business  was  illegal. 
The  Defendant,  however,  did  not  refuse  to  answer  any 
of  the  Allegations  in  the  Bill,  but  stated  circumstances 
sufKcient  to  show  that  the  Parties  had  incurred  the 
Penalties  imposed  by  10  Greo.  2,  c.  28. 

The  Plaintiff  now  moved  that  the  Defendant  might 
be  ordered  to  produce  certain  Books  and  other  Docu- 
ments referred  to  in  the  Answer. 


The  Motion  was  resisted  on  the  ground  that  the  Court 
would  uot  compel  a  Defendant  to  make  a  Discovery 
which  would  subject  him  to  Penalties.  . 
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Sir  E.  Sugden  and   Mr.  Stuart,  in  support  of  the  1834: 

Motion,  cited  Green  v.  Weaver  (a) ;  Nash  v.  Ash  (6).  "^ 

EWINO 

Mr.  Beames  and  Mr.  Carpenter,  for  the  Defendant,  ^ 

_  ,  ,^,  ,,  -'^  r^        TT.  ^1  OSBALDISTON. 

referred  to  Nelme  v.  Newton  (c);    The  King  v.  Ghs* 
sop{d) ;  TTS^  King  v.  Neville  {e). 

The  Vxce-Chancellor  said  that  this  Case  did  not  come 
within  the  principle  of  Nelme  v.  Newton  ;  for,  there,  the 
Defendant  had  insisted  that  he  ought  not  to  be  com- 
pelled to  Answer  as  to  the  alleged  Partnership ;  but,  in 
this  Case,  the  Defendant  had  made  admissions  in  his 
Answer,  which  clearly  showed  that  he  had  incurred  the 
Penalties  of  the  Act,  and,  consequently,  that  he  could 
not  be  damnified  by  a  production  of  the  Documents. 

Motion  granted. 

{a)  Ante,  Vol.  I,  404.  (d)  4  Barn.  &  Aid.  616. 

(b)  1  Eden  378.  {e)  1  Barn.  &  Adol.  489. 

(c)  tf  Youn.  &  Jerv.    186. 
Note. 


X.      ^^^    ^       -^>K,^. 


^Ik.^.        y^     ^*   '^^^^' 


Vol.  VI.  ss 


f^lO 
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Practice. 

Cause  and 

Cross  Cause. 

A.  fil^dTBiU 
against  B. 
which  B.  an- 
swered, and 
then  filed  a 
Cross  Bill 
against  A. — A. 
not  having  an- 
swered the 
Cross  Bill,  B. 
issued  an 
Attachment 
against  him,  but 
was  unable  to 
serve  it,  as  A. 
was  resident 
abroad.   ^4.  pro- 
ceeded to  exa- 
mine Witnesses 
in  his  Cause. 
The  Court, 
on  the  Applica- 
tion of  B. 
ordered  Publi- 
cation not  to 
pass  ini^.'s  Suit, 
until  he  should 
have  put  in  his 
Answer  and 
cleared  hisCon* 
tempt  in  j^.'s 
Suit,  and  the 
Court  should 
order  Publica- 
tion to  pass. 


PALMER  V.   LEYCESTER,  BOOTH  AND 
OTHERS. 

On  the  21st  of  January  1B33,  James  Booth,  on  behalf 
of  himself  and  the  other  Creditors  of  Sir  John  Palmer, 
deceased,  filed  a  Bill  against  Ralph  Leicester  and 
others,  for  the  purpose,  amongst  other  things,  of  having 
the  Produce  of  certain  Property,  called  The  Hanway 
Street  Property,  applied  in  discharge  of  the  Incum- 
brances affecting  the  same. 

On  the  13th  March  1833,  the  Plaintiff,  Sir  Wm. 
Palmer,  filed  the  Bill  in  this  Cause,  to  establish  his 
right  to  the  same  Property  and  the  Accumulations 
thereof,  and  to  have  the  Produce  applied  in  discharging 
the  Incumbrances  thereon. 

Booth  and  the  other  Defendants  filed  their  Answers  to 
Sir  fVm.  Palmer's  Bill,  in  July  1833  ;  and  those  An- 
swers were  not  excepted  to. 

On  the  6th  of  November  1833,  Booth  amended  his 
Bill  by  making  Sir  Wm.  Palmer,  (who  was  the  Heir-at- 
Law  of  Sir  John  Palmer),  a  Defendant  Sir  Wm.  Pal-- 
mer  took  out  all  the  Orders  for  time  to  Answer  that 
Bill.  The  last  Order  expired  on  the  14th  of  February 
1834 ;  and,  then,  Booth's  Solicitor,  at  the  request  of 
Sir  Wm,  Palmer's  Solicitor,  allowed  Sir  William  ad- 
ditional time  for  putting  in  his  Ansvrer.  That  time 
having  expired  without  the  Answer  being  filed.  Booth, 
on  the  15th  of  April  1834,  issued  an  Attachment 
against  Sir  William,  but  was  unable  to  execute  it 
owing  to  Sir  William  being  resident  abroad.    On  the 
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8th  of  March  1834,  Sir  William  replied  in  his  Cause,  1834. 

and,  shortly  afterwards,  served   Subpoenas  to  rejoin ;     '        "^        ' 
and  he  was  proceeding  to  examine  his  Witnesses.  ^""* 

V. 
_j  LETCESTEa 

Booth  now  moved  that  Sir  Wm,  Palmer  might  be  j^^^  Others 
restrained  from  all  further  Proceedings  in  his  Cause, 
until  he  should  have  put  in  his  Answer  and  cleared  his 
Contempt  in  Booth's  Suit :  or  that  PubUcation  might 
not  pass  in  Sir  WiUiam's  Cause,  until  he  should  have 
put  in  his  Answer  and  cleared  his  Contempt,  and  the 
Court  should  order  Publication  to  pass. 

Sir  JE.  Sugden  and  Mr.  Wahefield  in  support  of  the 
Motion : 

The  SoUdtor^General  and  Mr.  Lovat  for  Sir  WU^ 
Ham  Palmer. 

Sir  William  was  not  made  a  Party  to  Booth's  Suit 
until  November  1833 ;  and,  therefore.  Booth  never  had 
a  right  to  compel  Sir  William  to  answer  his  Bill,  before 
he  answered  Sir  William's  Bill ;  and,  if  Booth  ever  had 
any  such  right,  he  lost  it  by  amending  his  Bill.  Noel 
V.  King  (a). 

Sir  E,  Sugden  in  reply : 

Noel  V.  King  does  not  touch  this  Case.  It  decides, 
merely,  that  a  Plaintiff  in  an  original  Cause,  by  amend- 
ing his  Bill,  loses  his  right  to  compel  an  Answer  to  it 
before  he  answers  the  Cross  Bill.  Booth  has  answered  Sir 
William's  Bill ;  but  Sir  William  is  going  on  to  publica- 
tion in  his  own  Suit,  before  he  has  answered  Booth's  Bill. 

It  is  admitted,  by  the  Affidavit  made  by  Sir  WUliam's^ 

(a)  2  Madd.  399. 
8  s  2 
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V. 


1834.^      Solicitor,  that  both  Suits  are  for  the    same    object. 
Booth  cannot  examine  his  Witnesses  properly,  without 
having  Sir  William  Palmer's  Answer  and  a  production 
Leycester     ^^  Documents  in  his  possession :  but  Sir  William  is  ex- 
AND  Others,    amming  his  Witnesses  with  the  advantage  of  the  Dis- 
covery which  he  has  had  from  Booth. 

Besides,  he  was  allowed  further  time  to  put  in  his 
Answer,  by  which  Booth's  Suit  was  delayed :  he  did  not, 
however,  keep  his  engagement.  That  ground  is,  of 
itself,  conclusive. 

The  Vice-Chancellor  : 
Sir  William  Palmer  filed  his  Bill  on  the  13th  of 
March  1833.  The  last  Answer  in  that  Cause  was  filed 
in  July  1833.  Long  before  the  time  for  passing  Pub- 
lication arrived,  Mr.  Booth  filed  his  Cross  Bill  against 
Sir  William  Palmer,  by  amending  his  Bill.  This  was 
done  on  the  6th  of  November  1833.  Up  to  this  time 
Publication  has  not  passed  in  the  original  Cause ;  and 
the  Discovery  is  not  wanted  for  constructing  the  Defence 
in  the  original  Cause ;  but  it  may  be  material  for  sup- 
porting the  Defence  in  the  original  Cause.  It  would  be 
strange  to  say  that  Sir  William  Palmer  is  to  go  on  with 
his  Suit,  at  the  same  time  that  he  withholds  his  Answer 
from  the  Plaintiff  in  the  Cross  Cause. 

Order  made  accordmg  to  the  second  alternative  of  the 
Notice  of  Motion. 


(:3.y^.,.^.r^^^,...^/^^^ 
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BERKELEY  v.  SWINBURNE. 

PaVL   FRANCIS  BEN  FIELD,    Esq.,  by  his        ^^^' 

Will,  dated  the  21st  of  April  1827,  gave  his  Residuary      ' ' 

Real  and  Personal  Estate  to  Trustees,  in  Trust  to  sell  WiU. 

and  convert  the  same  into  Money,  and  to  invest  the      Corutrudton^ 

.      "^                                           Maintenance. 
Proceeds  in  the  usual  Secunties  m  their  own  names :  

and  he  directed  his  Trustees  to  stand  possessed  of  the  a  Testator 

Trust-Funds,  in  Trust  for  his  Mother,  for  her  life,  and,  gave  his  Resi- 

after  her  decease,  in  Trust  for  all  the  Children  (if  there  Trustees  in 

should  be  more   than  one)  of  his   Sisters   Henrietta  Trust  for  his 

Sophia,  the  Wife  of  Robert  Berkeley,  Esq.,  and  Caroline  ^^£^^1^^ 

Martha,  the  Wife  of  Grantley  Berkeley,  Esq.  (exclusive  \y^  ^nd  to  vest 

of  an  eldest  or  only  Son),  or,  if  there  should  be  no  Son  in  them  at  the 

of  either  of  his  Sisters,  exclusive  of  an  only  Daughter  of  ^^^  he  directed 

either  of  them,  to  take  in  equal  Shares,  as  Tenants  in  his  Trustees, 

Common,  absolutely,  and  to  be  vested  Interests  in  Sons  <^"^"&  ^^^  ^^*- 
^  nonties  ot  the 

at  21  and  in  Daughters  at  that  age  or  Marriage:  and,  children,  to 

in  case  any  of  the  said  Children  should  die  without  hav-  pay  the  Interest 

ing  attained  Vested  Interests,  then  in  Trust  for  the  ^^  j^j^  Sisters  or  ' 

others  of   them;    or,    in    case   there  should   be,    on-  to  the  Guardians 

ginally,  only    one    Child   of  his  Sisters    besides   an  f^]"^  Children, 
^        j^        J  .        to  be  applied 

eldest    or  only   Son    of  each    of    them,    or    besides  for  their  Main- 

an  eldest  or  only  Son  of  one  of  them  and  an  only  tenanceand 
Daughter  of  the  other  of  them,  then  in  Trust  for  such  Held  that  the 
only  Child  absolutely :  but  in  case  there  should  be  no  sisters  were 
Child  who  should  attain  a  Vested  Interest  under  the  entiUedtore- 
Trusts   aforesaid,  then  m  Trust  for  the  only  Son  or  rest  of  their 
only  Daughter  of  his  Sister,  Henrietta  Sophia,  and  the  Children's 
only   Son   or  only   Daughter  of  his  Sister,   Caroline  ^he^inorit^es 
Martha,  as  Tenants  in  Common,  absolutely :  but  in  case  of  their  Child- 
there  should  be  no  Son  or  Daughter  of  either  of  his  *"^°' 
Sisters  who  should  attain  a  Vested  Interest  in  the  Trust- 

ss3 
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Fundsy  then  in  Trust  for  the  only  Child  of  the  other  of 
his  Sisters  absolutely :  and  in  case  there  should  not  be 
any  Child  of  either  of  his  Sisters  who  should  attain  a 
Vested  Interest,  then  in  Trust  for  his  Next  of  Kin. 

*'  Provided  always  that  it  shall  be  lawful  for  the 
Trustees  or  Trustee  for  the  time  being  of  this  my  Will, 
during  the  life  of  my  said  Mother  with  her  consent, 
and,  after  her  decease,  at  the  request  of  my  said  Sisters 
respectively,  or  of  the  respective  Guardians  for  the 
time  being  of  the  Child  or  Children  of  my  said  Sisters 
respectively,  in  case  my  said  Sisters  shall  respectively 
have  departed  this  life,  to  apply,  settle  or  appropriate 
the  whole  or  any  part  of  the  principal  Trust-Monies  to 
which,  under  the  Trusts  hereinbefore  contained,  such 
Child  or  Children  respectively  shall  be  entitled,  for  or 
towards  the  Advancement  in  the  world  or  otherwise  for 
the  Benefit  of  such  Child  or  Children  respectively, 
either  by  way  of  Marriage  Portion  or  in  any  other  man- 
ner, with  and  under  such  Conditions  and  Restrictions,  or 
without  any  Condition  or  Restriction  as,  to  my  said 
Sisters  respectively  or  the  said  Guardians  respectively, 
shall  seem  expedient,  notwithstanding  such  Child  or 
Children  respectively,  being  Son  or  Sons,  shall  not  have 
attained  the  age  of  21  Years,  or,  being  a  Daughter  or 
Daughters,  shall  not  have  attained  that  age  or  have  been 
married/* 


'^  Provided  also  that,  in  case,  at  the  death  of  my  said 
Mother,  any  Child  or  Children  of  my  said  Sisters 
respectively  who,  under  the  Trusts  hereinbefore  con- 
tained, may  be  entitled  to  any  Vested  or  Presumptive 
Share  or  Shares  of  the  said  Trust-Monies,  &c.,  shall 
not,  being  a  Son  or  Sons,  have  attained  the  age  of  21 
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Years,  or,  being  a  Daughter  or  Daughters,  have  attained 
that  age  or  have  been  married,  then  the  Trustees  or 
Trustee  for  the  time  being  of  this  my  Will,  shall  place 
out  or  continue  at  Interest  on  the  Security  or  Securities 
aforesaid »  and,  from  time  to  time,  call  in  and  replace  out 
the  Share  or  Shares  of  such  Child  or  Children  re- 
spectively, and  pay  the  Dividends,  Interest  and  Pro- 
duce of  the  Share  of  each  such  Child  or  Children 
respectively,  being  a  Son  or  Sons,  during  his  Mmority, 
or,  being  a  Daughter  or  Daughters,  during  her  Minority 
and  Discoverture,  unio  my  said  Sisters  respectively  ;  or, 
in  case  of  their  deaths  respectively  ^  unto  the  Guardians 
for  the  time  being  of  such  Child  or  Children  respectively, 
to  be  applied  in  and  towards  the  Maintenance  and  Edu" 
cation  of  such  Child  or  Children  respectively  or  other* 
wise  for  their  respective  Use  and  Benefit*' 

The  Testator  died  in  May  1828,  and  his  Mother  died 
in  August  following.  Henrietta  Sophia  Berheley  had 
nine  Infant  Children,  four  of  whom  were  bom  be- 
fore the  Testator's  death :  and  Caroline  Martha  Berke- 
ley had  Two  Infant  Children,  both  of  whom  were  born 
before  that  event.  The  Suit  wa6  instituted  by  their 
Younger  Children  bom  before  the  Testator's  death, 
praying  that  the  Will  might  be  established  and  the 
Trusts  performed.  The  question  was  whether,  under 
the  Will,  the  Testator's  Sisters  were  entitled  to  receive 
the  Income  of  the  Younger  Children's  Shares  of  the 
Trust-Funds,  notwithstanding  their  Fathers  might  be  of 
ability  to  maintain  them. 

Mr.  Barlow  for  the  Plaintiffs  : 

A  Father,  if  he  is  able,  is  bound  to  maintain  his 
Children,  notwithstanding  a  Fund  may  be  provided  for 
their  Maintenance. 
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1834.  In  Hamley  v.  Gilbert  (a)  the  Testatrix  directed  that 

the  residue  of  the  Monies  arising  from  her  Estate  and 
Effects,  which  she  had  before  directed  to  be  paid  over  to 
SwiNBURKE  ^^^  Niece,  should  be  laid  out  and  expended  by  the 
Niece,  at  her  discretion,  for  or  towards  the  Education  of 
her  Son,  and  that  she  should  not  be  liable  to  account 
for  the  appUcation  of  it :  and  the  Court  held  that  she 
was  entitled  to  the  residue,  subject  to  the  application 
of  so  much  as  the  Court  might  think  fit,  to  the  Educa- 
tion of  her  Son.  In  Hammond  v.  Neame  (i)  a  Sum  of 
Stock  was  given  to  a  Trustee,  in  Trust  to  pay  the 
Dividends  into  the  hands  of  the  Testator's  Niece,  for 
the  Maintenance  of  her  Children.  The  Niece  had  no 
Children,  which  must  have  been  known  to  the  Testator, 
her  Uncle.  And  the  Court  held  that  the  Children  were 
not  direct  objects  of  bounty,  but  only  the  occasion  of 
bounty  to  the  Niece.  Both  those  Cases  were  decided 
on  the  particular  expressions  used  in  the  Wills  on  which 
they  arose :  and  all  that  Hammond  v.  Neame  decided, 
was  that,  so  long  as  there  was  no  Child,  the  Testator's 
Niece  was  entitled  to  receive  the  Dividends  of  the 
Stock  for  her  own  Benefit.  Here  the  Testator  has 
created  a  Fund  for  the  Maintenance  of  the  Children, 
and  has  directed  it  to  be  applied  for  that  purpose  by  a 
particular  Person.  The  Mother  and  the  Guardian  are 
mentioned  in  the  same  sentence.  In  case  the  Mother 
dies,  is  the  Guardian  to  receive  and  spend  the  Interest 
of  the  Children's  Shares  ? 

Sir  W.  Home,  Sir  E.  Sugden,  Mr.  Swanston,  Mr. 
Matthews,  Mr.  Daniell,  Mr.  Lowndes,  Mr.  Kindersley, 
Mr.  Wigram,  Mr.  Pole  and  Mr.  Winterbotiom  ap- 
peared for  the  different  Defendants. 

(fl)  Jac.  354.  (fi)  1  Swans.  35. 
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But  The  Vice-Chancellor,  without  hearing  them, 
said: 

I  think  that,  notwithstanding  the  Testator  has  men- 
tioned the  Guardians  in  their  official  capacity,  he  has 
used  language  which  shows  that  he  intended  to  give  his 
Sisters  a  beneficial  Interest  in  the  Income  of  their 
Children's  Shares  of  his  Residuary  Estate,  during  the 
Minorities  of  the  Children. 


1834. 


Berkeley. 

V. 

Swinburne. 


The  Decree  declared  that,  according  to  the  true  con- 
struction of  the  Will,  the  Defendants  Henrietta  Sophia 
Berkeley  and  Caroline  Martha  Berkeley,  were  re- 
spectively entitled  to  receive  the  Interest  arising  from 
the  Shares  of  their  respective  younger  Children,  of  and 
in  the  Testator's  Residuary  Estate,  during  their  Mi- 
norities respectively;  but  without  prejudice  to  the 
question  as  to  what  Children  might  be  ultimately  en- 
titled to  share  in  the  Testator's  Residuary  Estate. 


RHODES  V.  WARBURTON. 

Moses  RHODES,  by  his  WiU,  gave  all  his 
Estate  and  Effects  to  his  Nephews  and  Nieces  living  at 
his  death,  and  appointed  George  Rhodes,  and  John 
Rhodes  since  deceased,  two  of  his  Nephews,  his  Exe- 
cutors. 

The  Bill  was  filed  by  George  Rhodes  and  the  other 
surviving  Nephews  and  Nieces  of  Moses  Rhodes^  and  by 
the  Personal  Representatives  of  his  deceased  Nephews 
and  Nieces  living  at  his  death,  against  Thomas  Warbur- 
ton,  alleging  a  Partnership  to  have  subsisted  between 


1834: 
26th  May. 

Pleading. 
Parties, 

A  Bill  is  not  de- 
murrable, be- 
cause the  Lega- 
tees of  a  Testa- 
tor, join  with 
his  Executor, 
in  suing  for  a 
Debt  due  to  his 
Estate. 
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Rhodes 


Warbvrton. 
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the  Defendant  and  Moses  Rhodes ;  and  praying  that  the 
Affiure  of  the  Partnership  might  be  wound  up,  and  that 
the  Amount  of  the  Share  and  Interest  of  Moses  Rhodes 
therein  and  in  the  Profits  thereof,  might  be  ascertained 
and  paid  to  George  Rhodes^  as  the  surviving  Executor 
of  Moses  Rhodes^  for  the  Benefit  of  himself  and  the 
other  Plaintiffs. 


The  Defendant  put  in  a  general  Demurrer. 

Mr.  Knight  and  Mr.  Wright^  in  support  of  the 
Demurrer  : 

The  Executor  represents  both  the  Legal  and  Beneficial 
Ownership  of  the  Testator's  Property.  Non  constat 
that  any  part  of  the  Testator's  Property,  will  come  to 
his  Legatees ;  for  his  Creditors  are  to  be  first  satisfied. 
The  Rule  is  that  a  Legatee  or  Creditor  cannot  sue  for  a 
Debt  due  to  the  deceased,  unless  there  is  collusion  be- 
tween the  Executor  and  the  Party  sued.  Besides,  in 
the  course  of  the  Cause,  we  shall  be  under  the  necessity 
of  examining  some  of  the  Co-PlaintifiTs  as  Witnesses. 


Sir  E.  Sugden  and  Mr.  Stuart,  appeared  in  support  of 
the  Bill. 

But  The  Vice-Chancellor,  without  hearing  them, 
said: 

Legatees  cannot  file  a  Bill  against  a  Debtor  to  their 
Testator's  Estate,  unless  there  is  collusion  between  the 
Executor  and  the  Debtor.  But,  if  the  Executor  chooses  to 
make  the  Legatees  Co-Plaintififs  with  him,  I  do  not  think 
that  that  superfluity  renders  the  Record  not  sustainable. 
Persons  are  brought  here  who  are  not  necessary  Parties 
to  the  Suit ;  but  it  is  not  so  injurious  as  to  make  the  Bill 
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Rot  sustainable :  it  is  not  an  Objection  that  a  Defendant  1834. 

can  take,  '        "^        ' 

Rhodes 

Warburtok. 


Demurrer  over-ruled. 


1834. 
LANDARS  V.  ALLEN.  agiliMay^ 

AV  Attachment  had  issued  against  the  Defendant,  for       Contempt. 

want  of  Answer.    The  Answer  was  afterwards  filed,  and  

the  Plaintiff  took  an  Office  Copy  of  it;  but  the  De-  h^tsilS"^"^ 
fendant  had  not  paid  the  Costs  of  his  Contempt  against  a  De- 

fendant for 
want  of 
Mr.  Spence,  for  the  Defendant,  now  moved  to  dis-  Answer.  The 

miss  the  Bill  for  want  of  Prosecution.  Answer  was 

afterwards  filed, 
and  the  Defen- 
Sur  E.  Sugden,  for  the  Plaintiff,  said  that  the  De-  dant  took  an 

fendant  was  not  entitled  to  move,  as  he  had  not  paid  Office  Copy  of 
the  Costs  of  the  Attachment.  J^e  ConuSl>t 

remainins  un- 
Mr.  .%nce  replied  that  the  Plaintiff,  by  taking  an  ^^(^PlSitf^^^ 
Office  Copy  of  the  Answer,  had  waived  his  right  to  en-  waived  his  right 
force  payment  of  the  Costs  by  process  of  Contempt.  ^^  enforce  Pay- 
Anon  (a) ;  Smith  v.  Blofield  (b) ;  Const  v.  Ebers  (c).       Costs  by  Process 

of  Contempt. 


The  Motion  was  mentioned  again  on  this  day,  by  Sir  10th  July. 
jE.  Sugden,  who  referred  to  Watson  v.  Fairlie  (d),  and 
said  that  the  Officers  of  the  Court  had  been  consulted, 

(fl)  15  Ves.  174.  (c)  1  Madd.  530. 

(6)  3  V.  &  B.  100.        (d)  Reg.  Lib.  B.  1824  h.  1581. 
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Lakdaus 

V. 

Allek. 


and  that  they  were  unanimously  of  opinion  that  the  tak- 
ing of  an  Office  Copy  of  the  Answer,  was  not  a  Waiver 
of  the  Contempt. 

The  Vice- Chancellor fhSter  taking  time  to  consider  the 
Question^  decided  that  the  Defendant,  by  taking  the 
Office  Copy,  had  waived  his  right  to  enforce  payment 
of  the  Costs  by  Process  of  Contempt,  and  that  the  De- 
fendant was  entitled  to  make  his  Motion. 


1834: 
26  th  November. 

Practice. 
Order. 

By  a  mistake  in 
The  Registrar's 
Office,  an  Order 
made  on  an  un- 
dertaking to 
Speed,  was  er- 
roneously drawn 
up.    The  Order 
was  dicharged, 
with  Costs  of  the 
Application  to 
discharge  it ; 
it  being  the 
duty  of  the 
Party  who  pro- 
cures an  Order, 
to  see  that  it  is 
properly  drawn 
up. 


The  Plaintiff  having  undertaken  to  speed,  an  Order, 
dated  the  29th  of  May  1834,  (which  was  in  Trinity 
Term)  was  drawn  up,  by  which  it  was  ordered  that  the 
Plaintiff  should  file  a  Replication,  serve  Subpoenas  tore- 
join,  and  obtain  and  serve  an  Order  for  a  Commission 
to  examine  Witnesses,  if  he  required  such  Commission, 
within  three  Weeks  from  the  date  of  the  Order,  and  give 
Rules  to  produce  Witnesses  and  pass  Publication  in 
Michaelmas  Term,  and  set  tiie  Cause  down  for  Hearing 
and  serve  Subpoenas  to  hear  Judgment  in  Hilary  Teniiy 
or,  in  default  thereof,  that  the  Bill  should  stand  dis- 
missed. 

Sir  J3.  Sugden,  for  the  Plaintiff,  now  moved  to  dis- 
charge the  Order,  for  Irregularity,  with  Costs,  on  the 
ground  thnt  Michaelmas  Term  was  inserted  in  it,  instead 
of  Hilary  Term,  and  Hilary  instead  of  Easter  Term  (a). 

Mr.  Knight  and  Mr.  Spence,  for  the  Defendant,  ad- 
mitted that  the  Order  was  erroneous,  but  said  that  the 


(a)  See  i6th  and  17th  Orders  of  J  831. 
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mistake  arose  in  the  Registrar's  Office,  and  that  the  Or- 
der ought  to  be  corrected  and  not  discharged. 

The  Vice-Chancellob: 
It  is  the  duty  of  the  Party  who  procures  an  Order,  to 
see  that  it  is  properly  drawn  up ;  and,  if  he  allows  an  ir- 
regular Order  to  be  drawn  up,  he  must  pay  the  Costs  of 
discharging  it. 

Motion  granted. 


1834. 


Landars 

Allen. 


NORMAN  V.  BALDRY. 

v7N  the  Marriage  of  William  Baldry  with  Ann  Freston, 
he,  together  with  Simon  Baldry^  executed  a  Joint  and 
Several  Bond,  dated  the  7th  of  October  1802,  to  W. 
Lewis,  conditioned  for  the  payment,  by  the  Heirs,  Exe- 
cutors or  Administrators  of  William  Baldry,  within  Three 
Months  after  his  decease,  of  490  L  to  Ann  Freston,  in 
case  she  should  survive  him;  but,  in  case  she  should  die 
in  his  lifetime,  then  for  the  payment  by  him,  of  200  /. 
within  Six  Months  after  the  death  of  Ann  Freston,  to  the 
Persons  therein  named. 

Simon  Baldry  died  in  March  1820.  Ann  Baldry  died 
in  April  1831,  leaving  her  Husband  her  surviving. 

William  Baldry  having  become  Insolvent,  the  Per- 
sons entitled  to  the  200^  under  the  Bond,  filed,  in 
1832,  a  Creditor's  Bill  against  the  Executors  of  Simon 
Baldry. 


1834: 

sd  June. 

"ExeaUor, 
Administrator. 

An  Executor 
will  be  allowed 
Payments  made 
by  him  to  simple 
Contract  Credi- 
tors of  his  Tes- 
tator, a  Bond 
being  in  exis- 
tence but  not 
pavable;  but  he 
will  not  be  al- 
lowed Payments 
to  Legatees,  not- 
withstanding he 
had  no  notice  of 
the  Bond. 
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The  Executors,  in  their  Answer,  said'  that  they 
had  applied  the  whole  of  Simon  Btzldry's  Personal 
Estate  in  payment  of  his  Debts  and  Legacies :  and  that 
they  never  heard  of  the  Bond  until  October  1831. 

Mr.  Knight  and  Mr.  ^ence  for  the  Plaintiffs. 

Sir  E.  Sugden  and  Mr.  Tlwmson^  for  the  Defendants, 
the  Executors  of  Simon  Baldry,  said  that,  as  the  Plain- 
tiffs  had  suffered  Nine  years  to  elapse,  without  giving 
the  Executors  any  notice  of  the  Bond,  they  were  not 
entitled  to  sue  the  Executors.  In  The  Qovemor  and 
Company  of  the  Chelsea  fVaterHoorks  v.  Cowper  (a). 
Lord  Kenyon  expresses  it  to  be  his  opinion  that,  where 
an  Executor  has  paid  his  Testator's  Debts  and  Legacies, 
and  paid  over  the  remainder  of  the  Estate  to  the  Resi- 
duary Legatee,  and  has  had  no  notice  of  any  other  sub- 
sisting demand,  provided  he  had  not  done  it  too  pre- 
cipitately, it  was  a  good  Answer  to  an  Action  on  a 
Bond.  The  Statute  having  directed  that  no  Legacies 
should  be  claimed  before  the  end  of  One  year  from  the 
Testator's  death,  seems  to  have  meant  to  give  that  time 
for  Creditors  on  the  Estate  to  make  their  Claims,  or,  at 
least,  to  give  notice  to  the  Executor  that  there  were  such 
Claims  subsisting. 

Mr.  Bridger  and  Mr.  Bichner  appeared  for  other 
Defendants. 

The  Vic^Chancellor  said  that  he  had  always  under- 
stood the  Law  to  be  that  an  Executor  who  had  paid 
simple  Contract  Creditors  of  his  Testator,    a    Bond 


(a)  1  Espin.  N.  P.  6.  275. 
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NORMAK. 

V. 


being  in  existence  but  not  then  payable,  ought  to  be  al-  18 34 

lowed  those  Payments ;  but  that  an  Executor  was  liable, 

if  he  paid  the  Legatees,  notwithstanding  he  had  no 

notice  of  the  Bond  (&) :  and  that  he  was  not  disposed  to        Baldrt. 

agree  to  what  was  attributed  to  Lord  Kenyan  in  the 

Case  cited. 

(b)  See  Hawkins  v.  Day,  Amb.  160.   J-  /^   m  ^.  yjy 


HOLLAND  V.  SPROULE. 


1-17  Plea  and 

William  PHELPS  died  in  1826,  being,   at  his        Pleading. 

death,  indebted,  on  Bond,  to  the  Plaintiff.     In  1827,         n^"*' 

Letters  of  Administration  to   the  deceased,  with    his  ' 

Will  annexed,  were  granted  to  Betsy  Olive,      Betsy  A.  died  Indebt- 

Olive  died  in  1829,  having  got  in  the  Testator's  Es-  ^^cJ^^ook  out 

tate,  and  having  appointed  the  Defendant,  Sproule,  her  Administration 

Executor;    and  he  proved   her  Will   and   got  in  her  to  ^.,  got  in  his 

^  .  .  Estate  and  nf- 

Estate.   In  1831  Letters  of  Administration  de  bonis  non  terwards  died. 

of  Phelps,  were  granted  to  the  Defendant  Prior,  D,  took  out  Ad- 

ministration to 

The  Bill,  which  was  filed  on  the  11th  of  July  1831,  Biiuf^l?/?. 
prayed  for  an  account  of  what  was  due  on  the  Bond,  and  C/s  £xe- 

and  also  for  an  account  of  Phelps's  Estate  possessed  by  ^"'^^>  ^^^  ^    _ 

-^   an  Account  of 
Betsy  Olive  and  Prior.  a.'b  Estete  pos- 

sessed by  D, 

Sproule  pleaded  that  he  had  come  to  an  account,  with  •P^  ^^  ^'  ,'^® 
-^  Executor  plead- 

Prior,  in  respect  of  Phelps's  Estate  possessed  by  Betsy  an  Account 

Olive,  and  that  a  Balance  of  471  /.  was  found  due  to  stated  bv  him 
Phelps's  Estate,  and  that,  on  the  6th  of  August  1831,  fUing'of  theBUl 

and  a  Release 
executed  to  him  by  D.  on  Payment  of  the  Balance ;  but  did  not  annex 
the  Account  to  bis  Plea.     Held  that  the  Plea  was  not  double ;  and 
that  it  was  not  necessary  to  annex  the  Account  to  the  Plea. 
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he  paid  that  Sum  to  Prior :  and  that,  by  a  Deed  Poll 
dated  the  same  day,  after  reciting  (amongst  other  things) 
that  Prior  having  required  Sproule,  as  the  Executor  of 
Betsy  Olive,  to  account  for  Phelps*s  Estate  come  to  her 
hands,  Sproule  had  rendered,  to  Prior,  an  Account 
marked  A.  bearing  even  date  with  the  Deed  Poll,  by 
which  a  Balance  of  471/.  appeared  to  be  due  from 
Betsy  Olive's  Estate  to  Phelps's  Estate,  and  that  Prior 
had  examined  and  approved  of  the  Account,  as  he  there- 
by acknowledged :  It  was  witnessed  that,  in  considera- 
tion of  the  471  /.  paid  to  Prior  by  Sproule,  Prior  released 
Sproule,  as  the  Executor  of  Betsy  Olive,  from  all  Claims 
and  Demands  in  respect  of  Phelps's  Estate.  The 
Plea  concluded  by  setting  forth  the  Receipt  for  the 
471  /.  indorsed  on  the  Deed  Poll. 


Sir  JS,  Sugden  and  Mr.  Stinton,  in  support  of  the 
Bill: 

First :  The  Plea  is  Double.  It  consists  of  a  stated 
Account,  and  also  of  a  Release;  either  of  which  would 
have  been  a  sufficient  Plea  by  itself. — Secondly :  The 
Defendant  ought  to  have  annexed  the  Account  to  his 
Plea.  It  was  rendered  to  a  third  Party,  and  the  Plaintiff 
knows  nothing  of  it.  Hankey  v.  Simpson  (a). — Thirdly: 
The  Account  was  rendered  after  the  Bill  was  filed,  in 
order  to  prevent  the  Suit.  The  Court  will  not  support 
such  an  Account  and  Release,  as  against  Creditors. 

Mr.  Knight  and  Mr.  Wakefield  for  the  Plea. 

The  Vice  Chancellor  : 
The  Account  and  Release  must  be  taken  together. 


(ei)  3  Atk.  303. 
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What  the  Plea  states  as  to  the  Account,  is  nothing  mors 
than  an  Averment  that  the  recitals  of  the  Release  are 
tme. 

The  Bill  does  not,  and,  indeed,  could  not  seek  to 
impeach  the  Account,  which  was  not  rendered  until 
after  the  Bill  was  filed ;  and,  therefore,  it  was  not  ne* 
cessary  to  annex  the  Account  to  the  Plea. 


1834* 


Holland 

r. 
Sprovlb. 


The  Account  and  the  Release  constitute  one  (act, 
which  will  be  a  bar  to  the  Suit  as  against  the  Defend- 
ant Spraule:  and,  therefore,  I  think  that  the  Plea 
ought  to  be  allowed. 


TASKER  V.  SMALL. 

Arthur  GEORGE  small  being  Tenant  in 
Tail  Male  of  certain  Estates,  subject  to  the  Life- 
Estate  of  Martha  Lticas  therein,  by  Articles  of 
Agreement    dated  the   3d  of  December    1830,    after 


1834: 
15th  July. 

Deed,  Construe* 

tion.  Potoerqf 

Sale. 


A.  being  Te- 
nant in  Tail 
of  an  Estate,  in 
remainder  expectant  on  the  death  of  B.,  entered  into  Articles,  on  his 
Marriage,  by  which,  after  reciting  that  it  had  been  agreed  that  the 
Estate  should,  subject  to  BJh  Life- Interest  therein  and  to  the  raising, 
by  Mortgage  or  otherwise^  of  any  Sum  or  Sums  not  exceeding 
15,000  /.,  tor  ^.'s  use,  be  settled  to  the  uses  thereinafter  expressed,  he 
covenanted  that  he  would,  subject  to  the  raising,  by  any  ways  or 
means  and  at  any  time  or  times  he  should  think  proper,  of  the  Sum 
or  Sums  before-mentioned,  by  Mortgage^  Annuity  or  othnwise,  for 
his  own  benefit,  and  to  any  Deed  or  Deeds  he  might  make  for  se- 
curing the  repayment  thereof  and  Interest,  do  all  necessary  acts  for 
settling  the  Estate,  subject  to  B*^  Life- Interest,  in  the  manner  agreed 
upon.  Held  that  A.  was  authorized  to  raise  the  15,000/.  by  Sale; 
and  that  he  was  justified  in  selling  his  Interest  in  remainder  in  the 
whole  of  the  Estate,  as  the  15,000/.  was  nearly  the  full  value  of 
such  Interest, 

T  T 


Tasker 
r. 
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1834.  reciting  an    intended    Marriage    between    Small  and 

Matilda  Webb  Edwards,  and  that,  upon  the  Treaty  for 
the  Marriage,  it  was  agreed  that  the  Estates  should 
Small  (subject  to  the  Estate  for  Life  therein  of  Martha  LucaSy 

and  to  the  raising ,  by  Mortgage  or  otherwise,  of  any  Sum 
or  Sums  of  Money,  not  exceeding,  in  the  whole,  the  Sum 
of  16,000  2.,  by  and  for  the  said  Arthur  George  Small) 
be  conveyed  to  the  uses,  and  upon  and  for  the  Trusts,  &c. 
thereinafter  expressed :  It  was  witnessed  that  Small  did, 
thereby,  for  himself,  his  Heirs,  8cc.,  covenant  with  Charles 
Samuel  Ashford,  the  Lady's  Uncle,  that  he  would,  as 
soon  as  conveniently  might  be  after  the  Marriage  (sub- 
ject and  without  prejudice  to  the  raising,  by  anyways  or 
means,  and  at  any  time  or  times  he,  the  said  Arthur 
Oeorge  Small,  should  think  proper,  of  any  Sum  or  Sums 
of  Money,  not  exceeding  in  the  whole  the  Sum  of  1^,000  L, 
by  Mortgage,  Annuity,  or  otherwise,  for  his  own  use 
and  benefit,  and  to  any  Deed  or  Deeds  and  Assurances 
which  he  might  thereafter  make  and  execute  for  securing 
the  repayment  of  such  Sum  or  Sutns  of  Money  and  the 
Interest  thereof)  make  and  execute  all  such  Deeds  and 
Assurances  as  should  be  requisite  for  settling  the 
Estates  (subject  to  the  Life-Interest  of  MartJia  Lucas), 
to  the  use  of  Ashford,  his  Heirs  and  Assigns,  for  the 
life  of  Matilda  Webb  Edwards,  in  Trust  (or  her  separate 
use,  with  remainder  to  the  use  of  Small  during  his  life, 
with  remainder  to  the  use  of  the  Children  of  the  Mar- 
riage, as  Tenants  in  Common  in  Fee,  but  in  case  they 
should  all  die  under  21  and  without  having  been  mar- 
ried, and  Matilda  Webb  Edwards  should  survive  Smalls 
to  the  use  of  her  in  Fee,  but  if  Small  should  survive  her, 
to  the  use  of  Small  in  Fee,  and,  if  he  should  afterwards 
die  Intestate  seised  of  the  Estates,  to  the  use  of  Ash- 
ford  in  Fee :  and  that,  in  the  intended  Settlement,  there 

ex. 
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dhould  be  contained  Powers  enabling  Ashford^  afler  the 
decease  of  Small  and  Matilda  Webb  Edwardsy  to  apply 
the  Rents  of  the  Estates  for  the  Maintenance  and  Edu- 
cation of  the  Children  during  their  Minorities ;  and,  with 
the  consent  of  SmaU  and  Matilda  Webb  Edwards,  if 
living,  and,  after  their  deaths,  at  his  own  discretion,  to 
raise  not  exceeding  1,000  /.  for  the  Preferment  of  each 
Child,  and,  to  mortgage  the  Estates  for  a  Term  of 
Years  for  raising  the  same ;  and  (with  the  consent  of 
Small  and  Matilda  Webb  Edwards  or  the  Survivor)  to 
sell  the  Timber  on  the  Estates,  and  to  invest  the  Money 
in  Government  or  other  Securities  upon  the  like  Trusts 
as  were  thereby  declared  ;  and,  during  the  life  of  Matilda 
Webb  Edwards,  to  lease  the  Estates  for  21  Years  in 
Possession ;  and  also  a  like  Power  to  Small  wtien  he 
should  be  in  possession  of  the  Estates :  and  that,  in 
such  Settlement  so  to  be  made  as  aforesaid,  there  should 
be  likewise  inserted  and  contained  all  such  Powers,  ^ro- 
visoes,  Covenants,  Clauses  and  Agreements  as  might,  by 
Counsel,  be  considered  essential  for  the  Parties  interested 
therein,  or  which  might  be  proper  for  effecting  the  several 
Purposes  therein  mentioned,  and  as  were  usually  con- 
tained in  Settlements  of  the  like  kind,  notwithstanding 
they  were  not  thereby  directed  or  noticed. 


.f827 


i034- 


Tasker 

V. 

Small. 


The  Marriage  took  effect;  and  Small,  having  bor- 
rowed 6,000/.,  in  part  of  the  15,000/.,  from  Thomas 
Phillips,  by  Indentures  dated  the  2d  and  3d  of  March 
1831,  and  by  Fine,  mortgaged  the  Estates,  subject  to  the 
Life-Estate  of  Martha  Lucas,  to  Phillips  and  his  Heirs, 
for  securing  the  repayment  of  the  6,000  /.  with  Interest : 
and,  some  time  afterwards,  Martha  Lucas  joined  with 
Small  in  suffering  a  recovery  of  the  Estates,  to  the  use 
of  Phillips  in  Fee,  subject  to  her  Life-Interest  therein. 

tt2 
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V. 


'  ^34-  iSma//,  having  borrowed  the  further  Sum  of  6,000  f. 

from  Joseph  Wakeford,  by  Indentures  of  the  26th  and 
27th  of  October  1832,  in  exercise  of  the  Power  reserved 

Shall.  to  him  by  the  Articles,  to  raise  for  his  own  benefit  not 
exceeding  15,000  /.,  mortgaged  the  Estates,  subject  to 
Martha  Lucas*H  Life-Interest  and  to  Phillips's  Mort- 
gage, to  Waheford  and  his  Heirs,  for  securing  the  re* 
payment  of  that  6,000/.  with  Interest. 

By  Indentures  of  the  28th  and  20th  of  October  1832, 
made  between  Small,  Ashford,  Phillips  and  Wakeford, 
and  Benjamin  JRussell  Baker  and  Thomas  Mann,  after  re- 
<;iting  that,  upon  the  Treaty  for  the  Loan  of  the  last- 
mentioned  6,000/.,  it  was  agreed  that  Small  should 
make  the  Conveyance  after-mentioned,  the  Estates  were 
Conveyed  to  Saher  and  Mann  and  their  Heirs,  subject 
to  Martha  Lucas's  Life- Interest  and  to  the  Mortgages 
to  "Phillips  and  Wakeford,  in  Trust  to  sell,  and,  out  of 
the  Proceeds,  to  pay  the  Principal  and  Interest  due 
to  Phillips  and  Wakeford,  and  to  pay  the  Surplus  to 
Small  or  the  other  Person  or  Persons  entitled  thereto, 
for  the  time  being,  under  the  Articles. 

Afterwards  Small,  in  considemtion  of  1,000  /.,  sold  an 
Annuity  of  110/.  to  Sarah  Baker  for  her  life,  and,  for 
securing  the  payment  thereof,  by  an  Indenture  (the 
date  of  which  was  not  mentioned  in  the  Bill) 
charged  the  Estates  with  the  payment  of  the  Annuity 
redeemable  upon  the  Terras  therein  mentioned.  Small, 
also,  further  charged  the  Estates  with  the  payment  of 
2,600/.  and  Interest  to  T.  Haichins. 

Default  having  been  made  in  payment  of  the  Princi- 
pal  and   Interest  secured  by  the    Mortgages,    Baker 
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End  MatiHt  on  the  Slst  of  December  1833,  entered  into 
and  signed  an  Agreement,  with  the  Plaintiff,  to  sell  the 
Estates  to  him  (subject  to  Martha  Lucas*B  Life*Inter- 
est)  for  19,250/.  and  <Sma//,  subsequently,  ratified  and 
confirmed  the  Contract. 


1834. 


Taskxr 


The  Bill,  which  was  filed  against  Small  and  his  Wifip, 
Ashfard,  and  the  Incumbrancers  on  the  Estates^  after 
stating  as  above,  alleged  that  the  19,250/.,  far  ex- 
ceeded the  amount  at  which  SmalFs  Reversionary  Inr 
terest  had  been  valued  by  two  competent  Valuers ;  that 
there  was  no  Issue  of  the  Marriage  between  Small  and 
his  Wife ;  that,  since  the  execution  of  the  Articles,  the 
Fet  Simple  and  Inheritance  of  the  Estates,  had  been 
duly  conveyed  to  and  vested  in  Phillips^  subject  to 
Martha  Lucas's  Life-Interest;  that  the  Plaintiff  had 
been  always  ready  to  perform  the  Agreement,  but  Small, 
Ashford,  Baher  and  Mann  pretended  that  a  good  Title 
to  the  Estates  free  from  Incumbrances  except  Martha 
Lucas's  Life-Interest,  could  not  be  made.  The  Bill 
prayed  that  it  might  be  declared  that  a  good  Title 
could  be  made  to  the  Estates  free  from  Incumbrances, 
except  as  aforesaid,  and  that  the  Contract  might  be 
specifically  performed,  and  that  Small,  Jshford,  Baher 
and  Mann,  might  be  decreed  to  do  all  necessary  acts  to 
convey  the  Estates  to  the  Plaintiff  accordingly,  on  pay- 
ment of  the  19,250  /. 

Ashford  and  Mrs.  Small,  demurred,  generally,  to  the 
Bill. 


Mr.  Treslave  and  Mr.  Coote,  in  support    of  the 
Demurrer  : 

The  Question  turns  on  the  construction  which  is  to  be 
T  T  3 


Tasker 
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1834..  put  on  the  parenthetic  words  in  the  Articles:   and  H 

must  be  borne  in  mind  that  Snudts  Interest  in  the 
Estates,  is  Reversionary.     Small  covenants,  with  A$h- 

Small.  fo^^f  ^^  ^^  *I1  necessary  acts  for  conveying  the  Estates 
to  the  uses  upon  the  Trusts  &c«  of  the  Articles,  subject 
to  the  raising  of  any  Sum  or  Sums  not  exceeding 
15,000  /.,  by  Mortgage,  Annuity  or  otherwise,  for  his 
own  use,  and  to  the  execution  of  any  Deed  or  Deeds  he 
might  thereafter  make  for  securing  the  repayment  of 
such  Sum  or  Sums  and  the  Interest  thereof.  The 
Question  is  whether,  under  those  words,  he  could,  the 
day  after  the  Articles  were  made,  have  sold  the  Estates 
for  raising  the  15,000  /.,  and  could  have  called  on  his 
Wife  and  Ashfard  to  join  in  the  Sale.  The  Articles, 
after  directing  the  Estates  to  be  settled  on  Small  and 
his  Wife  and  their  Children,  provide  for  the  insertion,  in 
the  Settlement,  of  Powers  for  the  Maintenance  and  Ad- 
vancement of  the  Children^  and  for  the  granting  of 
Leases  and  cutting  Timber  on  the  Estates.  Small 
mortgaged  the  Estates,  first,  to  Phillips,  and,  next,  t 
Wakeford;  and,  afterwards,  he  joined  in  conveying  the 
Estates  to  Baker  and  Mann,  in  Trust  to  sell  and  pay 
off  the  Principal  and  Interest  due  on  the  Mortgages, 
and  then  to  pay  the  surplus  Proceeds  of  the  Sale  to 
Small,  his  Heirs,  Executors  8cc.,  or  the  other  Person  or 
Persons,  for  the  time  being,  entitled  thereto  under  the 
Articles.  Afterwards,  he  sold  an  Annuity  to  Sarah 
Baker,  and  charged  it  on  the  Estates :  and,  then,  he 
made  a  third  Mortgage  to  Hawkins,  to  secure  2,500  /. 

A  Power  of  Sale  does  not  arise  on  these  Articles, 
either  expressly  or  by  implication.  On  the  contrary,  it 
appears  from  the  whole  tenor  of  the  Articles,  that  the 
Parties  intended  that  such  a  Power  should  not  be  inserted 


Tasks  li 

V. 
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in  the  Settlement.     If  the   Parties  meant  that  Small  1834- 

should  have  a  Power  of  Sale,  it  is  strange  that  they 

should  say :    "  By  Mortgage,  Annuity  or  otherwise." 

The  general  word,  otherwise,  is  governed  by  the  preced-         Sh'll 

ing  particular  words.    Moreover,  the  Estates  are  to  be 

settled  subject  to  any  Deed  or  Deeds  that  Small  might 

execute  for  securing  the  repayment  of  the  Sums  to  be 

raised  and  the  Interest  thereof. 

[The  Vice-chancellor: — If  the  15,000/.  were  raised  by 
Annuity,  how  would  you  construct  the  Annuity-Deed  ?] 

Smair%  Interest  was  Reversionary,  and  it  is  not  usual 
to  give  a  Power  to  sell  such  an  Interest.  If  it  is  sold, 
Mrs.  SmaU  will  come  into  possession  of  an  Income 
immediately. 

[The  Vice-chancellor : — If  the  Sale  was  not  to  take 
place  until  after  the  death  of  the  Tenant  for  Life,  why 
were  the  words :  '^  at  any  time  or  times,"  inserted  in  the 
Articles?] 

If  Small  had  any  Power  of  Sale,  it  did  not  authorize 
him  to  sell  the  whole  of  the  Estates,  nor,  indeed  to  sell 
any  part  of  them  after  making  the  Mortgages,  nor  could 
he  delegate  the  Power. 

Lastly :  No  Person  ought  to  be  made  a  Party  to  a 
Suit  for  Specific  Performance,  except  those  who  were 
Parties  to  the  Contract.  Mrs.  Small,  therefore,  ought 
not  to  have  been  made  a  Party  to  this  Suit.  The  Prayer 
of  the  Bill  is  improper  as  against  Persons  who  are  not 
Parties  to  the  Contract. 

T  T  4 
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Tasxjbb 

r. 
Smalx.. 


Sir  E.  Sugden,  Mr.  Spence  and  Mr.  K.  Parker 
appeared  in  support  of  the  Bill. 

But  The  Vice-Chancellom,  without  hearing  then, 
said : 

The  only  point  on  which  I  have  any  doubt,  is  whethar 
Mrs.  Small  ought  to  have  been  made  a  Party  to  this 

Suit* 


It  appears,  on  the  face  of  the  Articles,  to  have  been 
the  primary  object  of  the  Settlor  to  secure  to  himself  the 
16,000  /.,  and  the  Terms  of  the  Deed  are,  I  think,  laige 
enough  to  enable  him  to  raise  it  by  Sale. 

The  Deed  recites  that  it  was  agreed,  on  the  Treaty  for 
the  Marriage,  that  the  Estates  should,  subject  to  the 
Estate  for  Life  therein  of  Martha  Lucas,  and  to  the 
raising,  by  Mortgage  or  otherwise,  of  any  Sum  or  Sums 
of  Money  not  exceeding,  in  the  whole,  the  Snm  of 
15,000  /.,  by  and  for  the  said  A.  G.  Small,  be  conyeyed 
to  the  uses  thereinafter  expressed.  Then,  when  we 
come  to  the  witnessing  part,  we  find  these  words :  •*  Sub- 
ject and  without  prejudice  to  the  raising,  by  any  ways  or 
means,  and  at  any  time  or  times  he,  the  said  A.  G. 
Smalls  should  think  proper,  of  any  Sum  or  Sums  of 
Money  not  exceeeding,  in  the  whole,  the  Sum  of 
16,000/.,  by  Mortgage,  Annuity  or  otherwise.**  The 
words  **  by  Mortgage"  do  not  imply  a  sale :  the  word 

*  The  Counsel  for  the  Demurrer  said  that  Uiey  wouhl 
waive  the  objection  that  Mrs.  SmaU  oueht  not  to  have  been 
made  a  Party;  their  object  being  to  obtain  the  Opinion  of  the 
Court  on  the  principal  Question.  At  the  hearing  of  the 
Cause,  however,  (a  Report  of  which  is  subjoined,)  Counsel 
appeared  for  Mrs.  Smail  separately,  and  the  objection ' 
again  raited  and  strongly  urged. 
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''  Annuity''  almost  implies  a  Sale,  as  the  liaising  of  the 
Money  by  Annuity,  is  a  more  burdensome  mode  of 
raising  it  than  a  Mortgage  is:  then  come  the  words,  ''  or 
otherwise,''  which  do  imply  a  Sale.  The  words  here 
used  show  an  intention  to  increase  the  Power  to  raise 
the  Money,  as  occasion  should  require. 


1834. 


I  have  no  doubt  upon  the  construction  to  be  put  on 
these  words,  and  that  they  are  sufficiently  ample  to 
enable  Mr.  Small  to  make  a  good  Title  to  the  Purchaser. 
The  Demurrer,  therefore,  must  be  over-ruled. 


The  Cause  now  came  on  to  be  heard.  It  was  ad- 
mitted that  the  Facts  of  the  Case,  as  they  appeared  on 
the  Bill,  were  not  altered. 

Mr.  Knight f  Mr.  Spence^nA  Mr.  K.  Parker,  appeared 
for  the  Plaintiff. 

Mr.  Treslove  and  Mr.  Coote  for  the  Defendants  SmaU 
and  Ashford. 

Mr.  Jacob  and  Mr.  Willcoek,  for  the  Defendant  Mrs. 
Small,  urged  the  same  Objections  as  had  been  raised  on 
the  ailment  of  the  Demurrer. 

Mr.  Girdlestone,  Jun.,  for  the  Defendants  Phillips, 
Hawkins  and  Sarah  Baker,  said  though  Phillips  had, 
by  his  Answer,  submitted,  on  being  paid  his  Principal, 
Interest  and  Costs,  to  execute  such  Conveyance  and  do 
such  Acts  as  might  be  necessary,  on  his  part,  to  carry 
the  Agreement  into  effect,  yet  he  ought  not,  in  the  face 
of  the  question  which  had  been  raised  between  Co-de- 


1836: 
3rd  &  4th  June. 

Specific  Per- 
Jbrmance, 
Parties, 

Though,  in 
general,  none 
but  the  Per- 
sons who  sign 
the  Contract 
ought  to  be 
Parties  to  a  Bill 
for  Specific 
Performance, 
yet  a  Purchaser 
may,  under  spe- 
cial circum- 
stances, make 
other  Persons 
who  are  inter- 
ested in  the 
Estate,  Defend- 
ants  to  the  Bill. 
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»83^'  fendants,  in  the  course  of  the  Suit,  to  be  ordered  to 

convey  the  Estate,  until  it  was  settled  who  was  entitled 
to  it. 


Taskek 

Small. 


Mr.  Cooper  appeared  for  the  Defendants,  Baker  and 
Mann. 

The  Vice-chancellor  : 
This  Case  appears  to  be  free  from  difficulty. 

The  Case  is  this. — Small  being  Tenant  in  Tail  in  re- 
mainder^ and,  being  about  to  marry,  entered  into  the 
Articles  in  question.  The  Opinion  that  I  expressed  in 
deciding  on  the  Demurrer,  remains  unaltered,  namely^ 
that  it  was  competent  to  SmaU  to  sell  the  whole  Estate 
for  the  purpose  of  raising  the  16,000  /. 

The  recital  in  the  Articles  is  &c.  &c.  So  that  the 
first  object  in  dealing  with  the  Estate,  was  that  the 
15,000/.  should  be  raised  for  Small.  And  then  it  was 
witnessed,  8cc.  &c. 

It  was  said  that  the  general  power  expressed  in  the 
first  part  of  the  Deed,  is  to  be  limited  to  a  Mortgage, 
because  there  are  the  words :  "  Subject  to  any  Deed  or 
Deeds  and  Assurances  which  he  might  thereafter  make 
and  execute  for  securing  the  repayment  of  such  Sum 
or  Sums  of  Money  and  the  Interest  thereof."  But, 
inasmuch  as  it  was  expressly  declared  before,  that  the 
Settlement  should  be  subject  to  his  raising  the  15,000/. 
by  Mortgage,  Annuity  or  otherwise,  it  would  be  too 
much  to  say  that  the  Power  is  to  be  cut  down,  because 
there  is  a  foolish  reference  to  the  Deeds  by  which  the 
raising  of  the  15,000/.  is  to  be  effected.  As  the 
15,000/.  is,  in  the  opinion  of  the  two  Valuers,  a  large 
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Tasker 


proportion  of  the  value  of  the  Estate,  it  is  reasonable  to  1 836. 

suppose  that  the  Parties  intended  that  Mr.  Small  should 
have  a  power  of  raising  that  Sum  by  Sale,  as  there 
would  be  a  greater  facility  of  raising  the  Money  by  Small, 
Sale,  than  by  Mortgage  :  for,  when  Money  is  raised  by 
Mortgage,  the  Person  who  lends  the  Money,  always  re- 
quires the  Estate  to  be  of  considerably  greater  yalue  than 
the  Mortgage-money.  PrimA  facte  it  does  not  appear 
likely  that  any  one  would  lend  16,000/.  on  Mortgage  of 
the  Estate,  the  day  after  the  Articles  were  executed. 
Therefore  it  would  be  idle  to  say  that  Mr.  Small  should 
have  the  power  of  raising  the  15,000  /.,  at  any  time,  un- 
less he  had  power  to  raise  it  by  Sale.  Then  what  is 
done  ?  First  he  executes  a  Mortgage  and  levies  a  Fine 
to  Phillips,  for  securing  5,000/.,  and  then  he  mortgages 
the  Equity  of  Redemption  to  Wahefordf  for  securing  a 
further  Sum  of  5,000  /.  Then  there  are  two  other 
Transactions,  by  one  of  which  2,500  /.  was  raised  by 
Mortgage,  and  by  the  other  1,000/.  was  raised  by 
Annuity;  so  that  13,500/.  has  been  raised  in  the  whole. 
If  that  were  all,  I  should  think  it  a  matter  of  course 
that  Small,  having  the  power,  might,  with  the  con- 
currence of  the  Parties  having  the  prior  charges,  sell  the 
Equity  of  Redemption  to  raise  the  Sum  mentioned  in 
the  Articles. 

Mr.  Jacob  said  that  it  was  the  duty  of  Small  to  keep 
down  the  Interest  on  the  Sums  which  he  has  borrowed. 
A  Tenant  for  Life  is  bound  to  keep  down  the  Interest  of 
an  Incumbrance  on  the  Estate,  but  that  does  not  apply 
to  the  Case  of  a  Tenant  in  Tail  in  remainder.  He  is 
not  bound  to  do  so,  because  there  is  no  Fund  to  keep 
it  down.  As  Small  was  empowered  to  raise  the 
15,000/.,  the    Interest    would    be  chargeable  on  the 
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^^3^-  Estate,    as  the  object  was  that  he  should   have  the 

whole  15,000/.  to  put  in  his  pocket 

Then  he  ultimately  executes  certain  Instruments  by 
which  he  conveys  the  Equity  of  Redemption  to  Baker 
and  Mann.  That  was  a  useless  piece  of  machinery : 
but  it  was  quite  competent  to  him  to  employ  them  as 
his  Agents  in  selling  the  Estate ;  and,  as  he  ratified  the 
Contract,  it  was  his  Contract. 

Tasker,  having  got  the  Contract,  has  a  right  to  have 
it  performed :  and  the  legal  Estate  being  in  PAUUpg,  he 
is  not  willing  to  convey  it,  point  blank,  to  Tasker ,  but 
desires  that  if  he  does,  he  shall  have  competent  autho- 
rity for  so  doing.  Then  the  Bill  is  filed ;  and,  as  the 
question  is  raised  whether  the  legal  Estate  can  be  so 
conveyed,  Mrs.  Small  is,  of  necessity,  made  a  party  to 
the  Suit.  Therefore,  on  account  of  the  hesitation  of 
Phillipe  to  reconvey  the  Estate,  the  Suit  is  rightly 
constructed  by  making  Mrs.  Small  a  party. 

Inhere  must  be  a  Declaration  that  it  is  competent  to 
Small  to  sell  the  Fee  Simple  of  the  whole  of  the  Estate  to 
raise  the  1 5^000 /.,  and  it  must  be  referred  to  the  Master 
to  inquire  whether  the  whole  or  what  part  of  the 
15,000/.  has  been  raised,  and  whether,  at  the  time  of 
the  Contract,  the  Sum  proposed  to  be  given  v^as  a  fit 
and  proper  Sum  to  be  given. 
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POWYS  V.  MANSFIELD.  ,1836 : 

25th  May  and 

The  Judgment  on  the   hearing  of  this  Cause,  was     >  ^^     une, 

delivered  on  the  23d  of  February  1836  ♦ ;  but  the  Mi-        Practice. 

nutes  of  the  Decree  were  not  finally  arranged  until  the     Demurrer  of 

27th  of  April.     The  Decree  was  dated  on  the  last-men-  ,  ^   !^^v^ 

^                                                            .                       Infant.    Decree, 
tioned  day,   and   concluded  in  the  following  words :  

"  -And  this  Decree  is  to  be  binding  on  the  said  Defend-  AstheDemurrer 
ant,  John  Simeon,  the  Infant,  unless  he,  being  served  ^^^  abolished 
with  a  Subpcena  to  show  Cause  against  the  same,  shall,  by  1 1  Geo.  4, 
within  six  months  after  he  shall  attain  his  age  of  21  years,  *  i  f '  1'  n  t^' 
show  unto  this  Court  good  Cause  to  the  contrary."  fendant  is  not 

entitled  to  have 

On  the  8th  of  Eebruary  1836,  the  Defendant,  John  gj^g^  ^^  ^i^^ 
Simeon,  who  was  the  eldest  Son  of  the  Defendants,  Sir  afler  attaining 
Richard  and   Lady   Simeon,  attained   21 :   that   fact,  ^^^^^  a^^ainst  a 
however,  was  not  disclosed  until  the  Notice  of  the  pre-  a  Decree, 
sent  Motion  was  served.  J.  A  ^    /^  yy^ 


^  .    ^V^  .  /^^^ 


A  Motion  was  now  made  on  behalf  of  the  Defendant, 
John  Simeon,  That  he,  having  attained  his  age  of  21 
Years,  might  be  at  liberty  to  put  in  a  new  and  further 
Answer  to  the  Plaintiff's  Bill  in  this  Cause,  and  that 
he  might  have  Six  Weeks'  time  given  him  for  that  pur- 
pose, and  that,  in  case  the  Plaintiff  should  reply  there- 
to, the  Defendant,  John  Simeon,  might  be  at  liberty 
to  examine  Witnesses  in  support  thereof,  and  that  this 
Cause,  on  such  Answer,  with  any  Evidence  which  might 
be  gone  into  in  verification  or  support  thereof,  might  be 
again  set  down  and  come  on  to  be  heard,  and  that,  in 
the  mean  time  all  Proceedings  under  the  Decree  made 
on  the  hearing  of  the  Cause,  might  be  stayed. 

*  See  ante,  p.  538. 
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Sir  C.  Wetherell  and  Mr.  Bethell,  in  support  of  the 
Motion,  relied,  principally,  on  Keludl  v.  KehalUfl). 
They  also  cited  JBennet  v.  Lee  (J),  Fountains.  Caine(c), 
and  Napier  v.  Lady  Effingham  (d) ;  and  said  that  Sir 
Richard  Simeon  was  ready  to  pay,  into  Court,  the 
Money  directed  to  be  raised  by  the  Decree. 

Mr.  Knight,    Mr.   Jacob  and  Mr.   Chandiess  for 
the  Plaintiff,  and  the  Defendant,  his  Infant  Sod  : 

In  Kelsallv.  Kehall,  the  Defendant  on  whose  be- 
half the  Application  was  made,  was  an  Heir-at-Law. 
But  Mr.  Simeon  is  not  the  Heir  of  either  Sir  John  or 
Sir  Fitzwilliam  Barrington.  It  is  not  of  course,  after 
Decree,  to  allow  a  Defendant,  on  coming  of  age,  to 
make  a  new  Case.  Nor,  indeed,  is  it  the  Practice  of 
the  Court,  except  where  a  Decree  is  made  against  an 
Infant  personally,  (as  in  a  Suit  to  foreclose  a  Mortgage, 
or  to  establish  a  Will,)  to  give  the  Infant  Six  Months 
after  coming  of  age,  to  show  Cause  against  the  Decree. 
The  reasoning  of  Lord  Hardwicke,  in  Bennet  v.  Lee, 
shows  that  that  indulgence  will  not  be  granted  unless  a 
special  Case  is  made.  The  general  rule  is  that  an  In- 
fant Defendant,  on  coming  of  age,  can  only  show  Error 
in  the  Decree.  Williamson  v.  Gordon  (e).  The  Report 
of  Fountain  v.  Caine  is  not  very  intelligible :  for  an 
Infant  is  never  bound  by  the  Answer  of  his  Guardian. 

In  this  Case,  Evidence  was  given  on  behalf  of  the 
Infant.  Has  an  Infant,  on  coming  of  Age,  ever  been 
allowed  to  make  a  new  Case,  where  he  has,  himself, 
entered  into  Evidence?  It  would  be  pregnant  with 
mischief  to  Property,  if  a  Plaintiff  could  not  obtain  re- 


(a)  s  Myl.  &  Keen,  409. 

(b)  a  Atk.  487.  539, 
ic)  1  P.  W.  504. 


(d)  2  P.  W.  401. 

(e)  19  Ves.  114. 
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new  Case  made,  after  all  his  evidence  has  been  exposed. 

If  an  Infant's  Case  has  been  misconducted,  he  has  his 

remedy  against  the  Solicitor  who  acted  for  him.  Mansfikld 

The  Rule  that  an  Infant,  on  coming  of  Age,  may  put 
in  a  new  Answer,  is  stated,  by  Lord  Hardwicke,  in 
Bennet  v.  Lee,  to  be  founded  on  the  Practice  of  Courts 
of  Law  which  allows  the  Parol  to  demur.  By  the 
11  G.  4,  &  1  W.  4,  c.  47,  8.  10,  (which  received  the 
Royal  Assent  Three  Years  before  the  Bill  in  this  Cause 
was  filed)  the  Demurrer  ^f  the  Parol  is  abolished.  As 
the  principle  of  the  Rule  has  been  abolished,  the  Rule 
itself  no  longer  exists. 

Besides,  the  Defendant,  Mr.  Simeon,  came  of  Age  on 
the  8th  of  February.  Your  Honor's  Judgment  vms  de- 
livered on  the  23d  of  that  Month,  and  the  Decree  was 
drawn  up  on  the  27th  of  April.  So  that  the  Defendant 
was  adult  long  before  the  Decree  was  made.  There  is 
no  Case  in  which  a  Defendant,  who  was  an  Infant 
at  the  institution  of  the  Suit,  has  been  allowed  to  make 
a  new  Defence,  where  the  Decree  was  made  after  the 
Infant  came  of  Age. 

The  Vice-Chancellor  : 

In  this  Case  the  Decree  ought  to  be  considered  as 
having  been  made  on  the  27th  of  April,  for  it  was  not 
until  then  that  the  Terms  of  it  were  finally  settled.  So 
that  the  Decree  was  made  after  the  Defendant  had  at- 
tained 21. 


In  all  the  Cases  that  have  been  cited,  and,  also,  in  a 
Case  in  Moseley  (/),  the  Defendant  was  an  Infant  when 

(/)  Anon.  M08.  06, 
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the  Decree  was  pronounced ;  and  that  fiict  is  referred 
to  by  the  Judges  who  decided  those  Cases. 

Here,  however,  the  Defendant  on  whose  behalf  the 
Application  is  made>  was  adult  when  the  Decree 
was  pronounced :  and,  moreover,  that  Decree  was 
absolute.  I  say  absolute^  for  the  giving  to  the  De- 
fendant, who  had  attained  21,  Six  Months,  ** after 
he  shall  attain  21,"  to  show  cause  against  the  Decree, 
was  giving  him  an  impossible  day.  No  one  ever  sup- 
posed that  the  Application  could  be  made,  after  an  ab- 
solute Decree  had  been  pronounced. 

I  wish,  however,  this  Motion  to  stand  over,  in  order 
that  it  may  be  ascertained  whether  there  is  any  instance 
of  the  Application  being  granted,  where  the  Defendant 
was  adult  when  the  Decree  was  pronounced. 

Sir  Charles  Wetherell  having  said  that  he  had  not 
been  able  to  find  any  further  Authority,  The  Ffoe-CAa»* 
cellar  delivered  Judgment  as  follows : 

The  Case  remains  in  the  position  in  which  it  was  left 
a  Week  ago.  I  have  thought  of  it,  a  good  deal,  since ; 
and  have  also  taken  the  opportunity  of  mentioning  the 
general  point,  which  arises  upon  the  11  O.  4,  8c  1  W.  4, 
c.  47,  both  to  The  Lord  Chancellor  and  The  Master  of  the 
Rolls,  and  they  agree  with  me  in  thinking  that  the  plain 
meaning  of  that  Statute  was  that  the  Parol  should  not 
demur,  and,  as  a  necessary  consequence,  that  the  Six 
Months  should  not  be  given  in  a  Decree,  by  reason  of  a 
Defendant  being  an  Infant ;  because  the  giving  of  the  Six 
Months,  was  founded  on  the  circumstance  that,  in  cer- 
tain cases  the  Parol  has  demurred :  and  it  was  properly 
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observed,  by  Mr.  Jacobs  in  the  course  of  the  Argument, 
that  it  is  not  «  general  proposition  that,  in  every  case  in 
which  an  Infant  is  a  Defendant,  the  Six  Months  were 
given  by  the  old  Practice ;  but  the  Six  Months  were 
given  by  Decrees  in  this  Court  which  would  have,  in 
their  operation,  an  effect  similar  to  that  which  would 
take  place  in  cases  at  Law,  where  the  Parol  would 
demur. 


1836. 


By  the  express  language  of  the  lOth  Section  of  the 
Act,  it  is  declared  that:  "  Where  any  Action,  Suit  or 
other  proceeding  for  the  payment  of  Debts,  or  any 
other  purposes,  shall  be  commenced  or  prosecuted  by 
or  against  any  Infant  under  the  Age  of  21  Years, 
either  alone  or  together  with  any  other  person  or  per- 
sons, the  Parol  shall  not  Demur;  but  such  Action, 
Suit  or  other  proceeding  shall  be  prosecuted  and 
carried  on,  in  the  same  manner  and  as  effectually  as 
any  Action  or  Suit  could,  before  the  passing  of  this 
Act,  be  carried  on  or  prosecuted  by  or  against  any  In- 
fant, where,  according  to  Law,  the  Parol  did  pot  De- 
mur." And  then  the  11th  Section  directs:  ''That, 
where  any  Suit  hath  been  or  shall  be  instituted  in  any 
Court  of  Equity  for  the  payment  of  any  Debts  of  any 
person  or  persons  deceased,  to  which  their  Heir  or*  Heirs, 
Devisee  or  Devisees,  may  be  subject  or  liable,  and 
Buch  Court  of  Equity  shall  Decree  the  Estates  liable 
to  such  Debts,  or  any  of  them,  to  be  sold  for  satisfac- 
tion of  such  Debt  or  Debts,  and,  by  reason  of  the  in* 
taxicy  of  any  such  Heir  or  Heirs,  Devisee  or  Devisees, 
an  immediate  Conveyance  thereof  cannot,  as  the  Law  at 
present  stands,  be  compelled,  in  every  such  case  such 
Court  shall  direct,  and,  if  necessary,  compel  such  In- 
fant or  Infiuits  to  convey  such  Estates  so  to  be  sold  (by 

Vol.  VI.  V  v 
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all  proper  Assurances  in  the  Law)  to  the  Purchaser  or 
Purchasers  thereof,  and  in  such  manner  as  the  said 
Court  shall  think  proper  and  direct;  and  every  such 
Infant  shall  make  such  Conveyance  accordingly ;  and 
every  such  Conveyance  shall  be  as  valid  and  effectual, 
to  all  intents  and  purposes,  as  if  such  person  or  persons, 
being  an  Infant  or  Infants,  was  or  were,  at  the  time  of 
executing  the  same,  of  the  full  Age  of  21  Years/'     It 
is  clear,  therefore,  upon  these  Sections,  that  the  mean- 
ing of  the  Statute  was  that,  where  there  is  a  Decree 
which  affects  the  Real  Estate  of  an  Infant,  if  the  Court 
thinks  right  to  make  a  Decree,  the  Court  is  to  follow 
up  that  Decree  by  ordering  Conveyances  to  be  made, 
which  the  Statute  directs  to  be  as  valid  as  if  the  Infant 
was  of  the  Age  of  21  Years.    There  is  no  doubt,  in  my 
Opinion,  that  the  saving  of  the  Six  Months  is  virtually 
abolished ;  and  in  that  Opinion,  as  I  said  before.  The 
Lord  Chancellor  and  The  Master  of  the  Rolls  agree. 

Then  how  does  this  Case  stand  ? — The  Decree  was 
pronounced  after  the  Infant  had  attained  the  Age  of 
21  Years ;  and  I  before  adverted  to  the  peculiar  lan- 
guage contained  in  this  Decree,  which  is  so  constructed 
that  though,  apparently,  it  gave  the  Six  Months  to  the 
Infant,  yet,  in  fact,  it  has  not  done  so. 

/     /•  .y^4f^  ^^  ^^^'^  ^^  *^®  Cases  which  have  been  cited,  was  the 

r'      //  application,  by  the  Infant,  to   make  a  new  Defence, 

*^"  made  after  the  Decree  had  been  made  absolute ;  but,  in 

all  those  Cases,  either  the  application  was  made  during 
the  Infancy  of  the  Defendant,  or  after  he  had  attained 
21,  but  before  the  Decree  had  been  made  absolute. 
Now,  in  this  Case,  both  those  circumstances  are  want- 
ing :  for  the  Application  is  made  by  the  Defendant  after 
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be  has  attained  21 ,  and  after  the  Decree  is  absolute, 
(because  the  saving  that  is  contained  in  this  Decree, 
goes  for  nothing :)  and»  moreover,  the  Decree  was  pro* 
nounced  after  the  Defendant  had  attained  21. 

It  seems  to  me,  therefore,  that  neither  the  Precedents 
which  have  been  quoted,  nor  the  state  of  the  Law  as  it 
ought  to  be  taken  to  be  after  the  passing  of  the  Act  to 
which  I  have  alluded,  justify  the  Application;  and, 
therefore,  it  must  be  refused ;  and,  as  it  is  an  experi- 
mental Application,  it  must  be  refused  with  Costs. 
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GASKELL  V.  GASKELL. 

Under  the  Will  of  James  Milnes,  the  Plaintiff  was 
Tenant  for  Life,  with  remainders  to  his  first  and  other 
Sons,  successively,  in  Tail,  of  an  undivided  Moiety  of 
certain  Estates ;  and  the  Defendant,  Benjamin  Gaskell, 
was  Tenant  for  Life,  with  remainders  to  his  first  and 
other  Sons  successively  in  Tail,  of  the  other  undivided 
Moiety  of  the  same  Estates.  The  Plaintiff  had  no 
Issue.  Benjamin  Gashell  had  Issue  one  Son,  the  De* 
fendant,  James  Milnes  Gaskell,  who  was  Adult.  The 
Plaintiff  and  the  Defendants  having  entered  into  an 
Agreement  to  make  Partition  of  the  Estates,  the  Bill 
prayed  that  a  Partition  might  be  made  according  to  the 
Agreement,  or  in  such  other  manner  as  to  the  Court 
should  seem  meet,  and  that  the  entirety  of  such  of  the 
Estates  as  should  be  allotted  to  the  Plaintiff,  might  be 
conveyed  to  the  same  uses  as  the  undivided  Moiety 
limited,  by  the  Will,  to  the  use  of  the  Plaintiff  and  his 
Sons,  was  then  subject  to,  and  that  the  entirety  of  the 
u  u  2 


1836: 

18  th  and  19th 

March. 

Partiiion. 
Tenant  for  Life. 

A  Tenant  for 
Life  of  an  undi- 
vided Share  of 
an  Estate,  with 
Remainders  to 
his  unborn  Sons 
in  Tail,  may 
file  a  Bill  for  a 
Partition  ;  and 
the  Decree  will 
be  binding  on 
the  Sons  when 
in  esse. 

J!/    JZ.*^,  //^ 
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Residue  of  the  Estates  might  be  conyeyed  to  the  stme 
uses  as  the  other  undiTided  Moiety  was  then  subject 
to;  and,  if  necessary,  that  a  Commission  of  Partition 
might  Issue  for  carrying  the  Agreement  into  execution ; 
and  that  all  necessary  Parties  might  be  ordered  to  join 
in  executing  proper  Conveyances,  and  doing  all  acts 
necessary  for  the  purposes  aforesaid. 


The  Cause  having  come  on  to  be  heard, 

Mr.  Wigram  and  Mr.  Gnbb,  for  the  Plaintiff,  nid 
that  doubts  had  been  entertained  whether,  iii  a  Suit  for 
a  Partition  instituted  by  a  person  who  was  Tenant  for 
Life  only,  a  Decree  could  be  made  which  would  be 
binding  on  the  persons  in  Remainder. 


Mr.  Duckworth  for  the  Defendants. 

The  Vtce^Chancelhr  said  he  would  consider  the  point. 

19th  March.  On  this  day  His  Honor  said  that,  in  Martyn  v.  Per- 

ryman  (a)  the  Court  decreed  a  Partition,  notwithstand- 
ing Femes  Covertes,  Iniants  and  Incumbrancers,  were 
concerned  :  -that,  in  Lord  Brook  v.  Lord  Hertford  (ft) 
the  Court  seemed  to  think  that  there  might  be  some 
difficulty  where  one  Party  was  Tenant  for  Life ;  but  the 

(Court  had  frequently  decreed  a  Pajtitinn,  where  4kt^ 
Tenaut  for  Life  was  a  Defendant ;  that  the  migoner  in 
,  which  the  Parties  were  arranged  could  make  no  differ- 
ence, and,  therefore,  that,  in  this  Case,  the  Partition 
might  very  Well  be  carried  into  effect,  notwithstanding 
the  Plaintiff  was  Tenant  for  Life  only ;  but  it  must  be 
referred  to  The  Master  to  inquire  and  state  whether  it 


(a)  Rep.  Ch.  125. 


(ft)  2  P.  W.  518. 
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would  be  for  the  benefit  of  the  future  Issue  of  the  .     ^^^'    . 

Plaintiff,  that  the  Agreement^  either  without  variations  Qaskell 

or  with  any  and  what  variations,  should  be  carried  into  v. 

execution.  Gaskill. 


EX  PARTE  PAYNE-  1836: 

AnI^  HUNTINGDON,  being  seised    of  several     .^^dApril.^ 
Mor^ages  in  Fee,  by  her  Will  gave  One-Half  of  all  her        Trustee. 
Property  to  her  Orand-Niece,  Ann  Huntingdon  Ascraft,  Construction  qf 
and  the  other  Half,  to  her  Nephews,  Nieces  and  Brother,  |  f^  /  c!  60. 
and  appointed  J.  M.  Payne  and  S.  Johnson  her  Execu-  — ^ 

tors.    The  Testatrix  left  Ann  HunHngdan  Ascroft,  and  ^^^"^^^jf 
one  Brother  and  nine  Nephews  and  Nieces,  one  of  whom  not  a  Imistee 

was  Maria  the  Wife  of  John  Jscroft,  her  surviving.         ^^  ^%  ^xecu- 

•^  ^  tors  of  the  Tei- 

tator,  within  1 1 

In  pursuance  of  an  Arrangement  made  between  the  Geo.  4,  &  1  W. 

Executors  and  the  Parties  entitled  to  the  Equity  of  ^'  ^'  ^^^  ^  ,  ^^^  ^ 
Redemption  of  the  mortgaged  Premises,  and,  as  it  was  al- 
leged, with  the  concurrence  of  the  Devisees,  the  Execu- 
tors caused  Deeds  of  Lease  and  Release  to  be  prepared, 
whereby  the  mortgaged  Premises  were  expressed  to 
be  conveyed,  by  the  Devisees,  to  IF.  Bird  in  fee,  in 
Trust  for  the  Executors  and  to  be  conveyed  as  they 
should  direct  on  payment  of  the  Principal  and  Interest 
due  thereon  respectively.  Mr.  and  Mrs.  Ascroft  having 
refused  to  execute  the  Deeds,  the  Executors  presented 
a  petition,  under  11  Geo.  4,  and  1  W.  4,  chap.  60, 
praying  that  some  person  might  be  appomted  to  con- 
yey  the  Premises,  to  Bird,  in  Ihe  place  of  Mr.  and  Mrs. 
Ascroft. 

Mr.  Knight  and  Mr.  K.  Parker,  for  the  Petitioners, 
said  that  the  Petition    was  presented  under  the  8th 

u  u  .3 
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1836.         Section  of  the  Act^  in  consequence  of  Mr.  and  Mrs. 
Ascroft  having  refused  to  execute  the  Conveyance. 

Mr.  Jacob,  for  Mr.  and  Mrs.  Ascroft : 
The  8th  Section  applies  to  Trustees,  and  to  Cases 
where  the  Party  has,  for  28  days,  refused  to  execute  a 
proper  Deed.  Mortgages  as  well  as  Trusts  are  men- 
tioned in  the  0th  and  7th  Sections ;  but  Trusts  only 
are  mentioned  in  the  8th  Section :  therefore,  that  Sec- 
tion was  not  intended  to  apply  to  Mortgages.  In  Re 
Goddard  (a) ;  In  Re  Stanley  (J). 

The  Conveyance  to  J3trclwas  noi^L  proper  Deed ;  for  it 
was  not  such  a  Deed  as  Mr.  and  Mre.  Ascroft  could  be 
required  to  execute,  llie  Executors  ought  to  have  re- 
ceived the  Money  due  on  the  Mortgages,  and  then  my 
Clients  would  have  been  bound  to  re-convey  the  Estates 
to  the  Mortgagors ;  but  they  are  not  bound  to  transfer 
the  Estates  to  a  Trustee  appointed  by  the  Executors. 
Besides  Mrs.  Ascroft  has  a  beneficial  Interest  in  a  Por^ 
tion  of  the  Property. 

Mr.  Knight,  in  reply  : 

It  has  been  repeatedly  decided  that  the  Heir  or  De- 
visee of  a  Mortgagee,  is  a  Trustee  for  the  Persons  en- 
titled to  the  Mortgagee's  Personal  Estate.  The  Cases 
cited  do  not  apply ;  for,  in  those  Cases  the  question  did 
not  turn  on  the  character  of  the  Heir,  but  of  the  Intes- 
tate ;  it  was  the  Heir  of  the  Mortgagee  who  could  not 
be  found :  and  a  Conveyance  cannot  be  obtained  where 
an  Heir  cannot  be  found,  unless  he  be  the  Heir  of  a 

(a)  1  Myl.  and  Keen,  35.        {h)  Ante,  Vol.  V.  p.  3^0. 
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Trustee.    If  Mrs.  Huntingdon  had  died  Intestate,  and  1836 

her  Heir  could  not  be  founds  then  this  Case  would  have 
been  similar  to  the  Cases  referred  to :  but  she  has  de- 
vised the  Legal  Estate  to  Persons  who  have  become 
Trustees  for  the  Parties  entitled  to  her  Personal  Estate. 

By  the  18th  Section  Constructive  Trusts  are  positively 
declared  to  be  within  the  Act. 

[The  Vice-chancellor : — Is  the  Heir  of  a  Mortgagee 
more  a  Trustee  for  the  Executor,  than  he  is  for  the  Mort- 
gagor, where  the  Mortgage-money  has  been  paid  off?] 

If  the  Mortgage-money  had  been  paid  off  in  the  life- 
time of  the  Mortgagee,  the  Heir  would  have  been  a 
Trustee  for  the  Mortgagor. 

The  Vice-Chancellob  : 

The  Question  in  this  Case,  is  whether  Mrs.  Ascroft 
is  a  Trustee  for  the  Executors  of  the  Testatrix,  within  the 
meaning  of  the  8th  Section  of  the  Act. 

In  the  6th  and  7th,  and  in  some  of  the  other  Sec- 
tions, the  words  Trust  and  Mortgage  are  both  used ;  but, 
the  word  Mortgage  is  not  found  in  the  8th  Section. 
It  is  clear,  therefore,  on  the  face  of  the  Act,  that  the 
Legislature  meant  to  make  a  marked  distinction  between 
a  Trustee  and  a  Mortgagee. 

By  the  18th  Section  it  is  declared  that  the  Pro- 
visions of  the  Act  shall  extend  to  Cases  of  Constructive 
Trust ;  but  I  apprehend  that  that  Section  was  not  meant 
to  extend  the  Provisions  of  the  Act  to  any  Case  of  Trust 
to  which  the  8th  Section  was  intended  not  to  apply  \ 
u  u  4 


1)48  CASES  IN  CHANCERY. 

1836.  and  as  the  8th  Section  wus  intended  not  to  apply  to 

*        "        ^  the  Case  of  a   Mortgagee,  the   18th  Section  does  not 

"s^**  make  it  have  that  application. 


Patme. 


Mr.  Jemmeti,  in  his  Second  Edition  of  Sir  Edwara 
Sugden's  Acts  (c)  makes  this  observation  on  The  Re- 
porter's Note  to  the  Case,  7n  re  Goddard:  "The  Re- 
porter, in  a  Note  to  the  above  Decision*  adds,  'the  Case 
in  question  seems  to  be  casus  omissus  in  the  Act.'  Bat 
this  is  not  so  :  the  Case  of  a  Mortgagee  was  inten- 
tionally distinguished,  in  this  respect,  from  that  of  a 
mere  Trustee,  by  the  framer  of  the  Act,  and  was  pur- 
posely omitted  from  the  operation  of  this  Section,  through 
fear  of  the  mischiefs  that  might  occur  by  too  hastily  dis- 
posing of  the  Interest  of  Mortgagees,  under  the  idea  of 
their  being  merely  Trustees."  If  any  Case  were  wanting 
to  illustrate  the  object  which  Sir  JS.  Sugden  had  in  view 
when  he  framed  the  8th  Section  of  the  Act,  this  Case 
would  have  illustrated  it.  It  is  plain  that  the  Parties 
refusing  to  execute  the  Conveyance,  have  a  beneficial 
Interest,  as  well  as  a  Trust  in  one  sense  of  the  word. 

My  Opinion  is  that  this  is  not  a  Case  within  the 
8th  Section  of  the  Act. 

(c)  5m  page  151. 
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ACCOUNT. 
.  By  articles  of  partnership,  it  was 
agreed  that  just  and  true  ac- 
counts should  be  made  out,  half- 
yearly,  and  signed  by  the  partners, 
and  that  such  accounts  should  not 
afterwards  be  called  in  question,  ex- 
cept for  errors  discovered  in  the 
lifetime  of  all  the  partners.  The 
accounts  were  made  out  by  one  of 
the  partners;  and,  after  the  death 
of  two  of  the  other  partners,  it  was 
discovered  that  the  accounts  were 
fraudulent.  Held  that  the  fourth 
partner  was  entitled  to  have  the 
accounts  of  the  partnership  taken 
from  the  date  of  the  articles.  [Old- 
aker  v.  Lavender]     -    -    -    -    289 

1.  A.  conveyed  his  estates  to  B.,  in 
trust  to  sell  and  pay  off  a  mortgage 
and  other  incumbrances  on  the 
estates,  and  to  retain  a  debt  due  to 
B.,  and  until  the  sale,  to  apply  the 
rents  in  keeping  down  the  interest 
on  the  charges,  and  to  pay  the  sur- 
plus to  A.  B.  took  a  transfer  of  the 
mortgage,  and  entered  into  and  re- 


mained in  possession  for  24  years, 
but  did  not  sell  the  estates.  For 
the  first  10  years  the  rents  were  less 
than  the  interest;  but,  afterwards, 
they  exceeded  it.  A.  filed  a  bill  for 
an  account  of  the  rents  received  by 
B.,  with  yearly  rests,  and  for  a  re- 
conveyance of  the  estates.  But  the 
court  refused  to  direct  the  rests. 
[Latter  y.DMkwood]     -    -    -    462 

See  ACQTJIESCBNCB.— MULTIPARlOtJa- 

NBSs. — Plba  and  Plbadino,  8. — 
Rbport.  —  Voluntary    Dbbd.  — 

ACCUMULATION. 

See  AuBNATiON. 

ACQUIESCENCE. 
If  a  person  interested  under  a  will, 
files  a  bill  for  an  account,  against 
the  executors,  not  seeking  to  charge 
them  for  wilful  default,  and  dies 
pending  the  suit,  his  personal  re- 
presentative cannot  charge  them  by 
bill  of  revivor  and  supplement,  if  the 
acts  complained  of,  were  known  to 
the  deceased  plaintiff.  [Garrett  v. 
Noble] «>* 
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ADEMPTION. 

1.  Testator  gave,  to  his  wife,  his  house 
in  B.y  and  the  furniture  in  the  said 
house.  The  lease  of  the  house  ex- 
pired in  the  testator's  lifetime,  and 
he  took  another  house  and  removed 
his  furniture  to  it.  Held  that  the 
legacy  was  adeemed.  [CoUetan  y. 
Garth] 19 

2.  Testator  bequeathed  7,000  Z.  secured 
on  mortgage  of  an  estate  at  W., 
belonging  to  R.T.  The  7,000 1  and 
interest  were  received,  after  the  date 
of  the  will,  by  the  testator's  agent 
on  his  account,  and,  immediately 
afterwards,  6,000 1,  part  of  it,  was 
invested  on  another  mortgage,  and 
the  remainder  was  paid  into  a  bank 
in  which  the  testator  had  no  other 
monies,  but  was  aft;erwards  drawn 
out  by  a  person  to  whom  the  testa- 
tor had  given  a  cheque  for  the 
amount.  Held  that  the  legacy  was 
specific,  and,  notwithstanding  the 
6,000 1,  remained  due  on  the  second 
mortgage  at  the  testator's  death, 
that  the  legacy  was  wholly  adeemed. 
[Gardner  y,  Hatian]  '    -    -    .    93 

ADMINISTRATION. 
See  CovBNAMT,  2. — Exbcutor. 

AGENT. 
See  Principal  avd  Agent. 


AGREEMENT. 

1.  The  proprietors  of  Covent  Garden 
Theatre  agreed,  with  an  actor,  that 
he  should  act  for  24  nights  during 
a  certain  period  of  time  at  their 
theatre,  and  that,  in  the  meantime, 


he  should  not  act  at  any  other  place 
in  London.  Held  that  the  court 
cannot  enforce  the  positive  part  of 
the  contract,  and  therefore  it  wiU 
not  restrain,  by  injunction,  a  breach 
of  the  negative  part.  IKemble  v. 
Kean] 383 

2.  Where  a  party  agrees  not  to  do  a 
particular  act,  and  there  are  other 
terms  in  the  agreement  which  are 
so  vague  that  the  court  cannot  en- 
force them,  it  will  not  grant  an  in- 
junction to  restrain  the  breach  of  the 
negative  term.  [Kimberley  v.  Jew- 
fiingi\ --    340 

3.  The  court  will  not  give  any  assist- 
ance to  a  party  seeking  to  enforce  a 
hard  bargain  -    -    .    .    .    [JM.] 

See  Partus. 

ALIENATION. 

Testator  devised  his  estates  to  trus- 
tees, in  trust  to  pay,  out  of  the 
rents,  300/.  a  year  for  the  mainte- 
nance of  his  son's  children,  and  to 
pay  the  surplus  rents  to  his  son 
during  his  life,  for  the  maintenance 
of  himself  and  his  &mily ;  but  so  as 
he  should  not  have  any  power  to 
charge  or  alienate  the  same:  pro- 
vided that  if  his  son  should  in  any 
manner,  impede  or  frustrate  the 
trusts  of  the  wiU,  then  the  surplus 
rents  should  be  no  longer  paid  to 
him,  but  should  be  accumulated  by 
the  trustees,  for  the  benefit  of  the 
son's  children.  The  son  conveyed 
his  interest  under  the  will  to  trus- 
tees for  his  creditors.  Held  that, 
thereupon,  the  trust  for  accumula^ 
tioui  took  effect     [Letoes  v.  Leweg] 
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AMENDMENT. 

A  bill  was  filed  against  two  trustees, 
aUeging  that  one  of  them  only  had 
acted  in  the  trusts,  and  seeking  to 
charge  that  trustee  only  with  a 
breach  of  trust.  The  trustees  in 
their  answer  admitted  that  they  had 
both  acted  in  the  trusts.  The  plain- 
tiffs, however,  did  not  amend  their 
bill.  Held  that  they  were  never- 
theless entitled  to  charge  both  the 
trustees  with  the  loss  occasioned  by 
the  breach  of  trust.  [TViyfor  v. 
Tabnun] 281 

ANNUAL  RESTS. 
See  AooouNT,  2. 

ANNUITY. 

Testator  gave  an  annuity,  payable 
half-yearly,  to  his  son  for  his  main- 
tenance and  education  until  he  at- 
tained 21,  and  another  annuity,  pay- 
able in  like  manner,  to  his  daugh- 
ter, (who  was  adult)  during  the  son's 
minority.  Held  that,  as  the  son 
was  entitled  to  a  proportional  part 
of  his  annmty,  from  the  last  half- 
yearly  day  of  payment  up  to  his 
attaining  21,  the  daughter  was  enti- 
tled to  a  like  proportional  part  of 
her  annuity.  [Weigall  y.  Brame]  09 

See  Charob  on  Benefice.  —  Con- 
struction, 23 — 26. — Covenant,  2. 

ANSWER. 

See  Exceptions,  1,  3.— Plea    and 
Pleading,  3. 

APPLICATION  OF  PURCHASE- 
MONEY. 

See  Purchaser,  3. 


APPLICATION  OF  PAYMENTS. 
See  Debtor  and  Creditor,  4. 

APPOINTMENT. 

See  Construction,  18.  —  Probate 
Duty.— Vendor  and  Purchaser,  4 

APPORTIONMENT. 
See  Annuity. — Construction,  0. 


ASSETS, 

See  Construction,  2. — Covenant,  8. 
Executor,  4. 

ASSIGNMENT. 
See  Voluntary  Deed. 

ATTACHMENT. 

1.  A  defendant  who  had  been  taken 
on  an  attachment  for  want  of  ap- 
pearance, was  discharged,  under 
11  Geo.  4  and  1  WiD.  4,  c.  36,  be- 
fore  plaintiff  got  an  appearance 
entered  for  her.  Held  tha^  though 
a  fresh  subpoena  might  be  issued 
against  the  defendant,  no  attach- 
ment could  be  taken  out  upon  it. 
[WilHanu  v.  Tmmuhend]     -    -    296 

2.  The  defendant's  time  for  answering 
having  expired,  the  plaintiff's  clerk 
in  court  gave  notice,  on  a  Saturday, 
that  he  must  attach  the  defendant 
at  the  next  private  seal,  which  was 
on  Monday  following :  and,  on  that 
day,  the  plaintiff  sealed  an  attach- 
ment. On  the  same  day,  the  defen- 
dant, not  knowing  that  the  attach- 
ment had  been  sealed,  applied  for 
an  order  for  time,  and  gave  notice, 
to  the  plaintiff's  clerk  in  court,  that 
he   had  done  so.    The  attachment 
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was  discharged  without  costs^  as  the 
defendant  had  used  due  diligence  in 
obtaining  the  order  for  time.    [Tojf^ 

hr  Y.Fisher] 666 

See  PiLACTiCB,  16. 

BALANCE  OF  ACCOUNT. 
See  Dbbtoa  and  Crbditor,  4. 

BANK  OF  ENGLAND. 

To  a  bill  for  a  discovery  of  stock 
standing  in  the  name  of  the  plain- 
tiff's late  father,  either  alone  or 
jointly,  for  20  years  before  and  at  his 
death,  and  for  an  inspection  of  the 
Bank  books  containing  the  entries 
of  such  stocky  the  Bank,  in  their 
answer,  set  forth  an  account  of  the 
stock,  but  declined  to  set  forth  a 
list  of  the  books  containing  the  en- 
tries. Held  that  they  were  not 
exempted  from  the  production  of 
their  books,  and,  therefore,  ought 
to  set  forth  a  list  of  them,  [ffeslap 
▼.  The  Bank  of  England]  -    -    102 

BANKRUPT. 

1.  C.  brought  an  action  against  F.,  in 
the  Lord  Mayor's  Court,  for  the 
recovery  of  a  debt,  and  issued  an 
attachment  against  B.,  who  had  in 
his  hands  funds  belonging  to  F. 
W.  filed  a  bill  against  C,  B.  and  F., 
claiming  a  lien  on  the  funds,  and 
obtained  an  injunction,  ex  partem  to 
restrain  proceedings  in  the  action. 
Whilst  the  injunction  was  in  force, 
F.  became  bankrupt.  Held  that 
though  C.  might,  but  for  the  injunc- 
tion, have  sued  out  execution  long 
before  F.  became  bankrupt,  yet  he 
was  not  entitled  to  be  paid  other- 


wise than  rateably  with  the  other 
creditors.    [UUoek  ▼.  Barber]  -  800 

2.  A.,  on  behalf  of  the  owner  of  a  ship, 
entered  into  a  ehartei^party  with 
B.,  by  which  B.  agreed  to  pay  to  A. 
on  behalf  of  the  owner,  a  certain 
sum,  for  freight  of  the  ship,  by  two 
instalments,  one  to  be  paid  on  the 
sailing  of  the  ship,  and  the  other,  on 
the  completion  of  the  voyage.  The 
owner  being  indebted  to  C,  ordered, 
in  writing,  A.  to  pay  to  C.  all  monies 
he  might  receive  under  the  charter- 
party;  and,  accordingly,  A.  paid 
over  the  first  instalment  to  C.  The 
owner  then  assigned,  by  deed,  the 
remainder  of  the  freight  to  C,  who 
gave  notice  of  the  assignment  to  A., 
but  not  to  B.  The  vessel  completed 
her  voyage,  and  afterwards  the 
owner  became  bankrupt.  Held  that 
the  remainder  of  the  freight  was 
not  in  his  order  and  disposition  at 
his  bankruptcy.  [Ckurdner  v.  LaA- 
km] 407 

3.  A.  assigned  800/.  to  trustees  in  trust, 
during  the  life  of  B.  or  such  part 
thereof  as  they  should  think  proper, 
or  at  such  other  times  and  in  such 
portions  as  they  should  judge  expe- 
dient, to  pay  the  interest  to  him,  or, 
if  they  should  think  fit,  to  lay  it  out 
in  procuring  for  him  diet  and  other 
necessaries,  but  so  that  he  should 
not  have  any  right  to  the  interest 
other  than  the  trustees,  in  their  un- 
controlled discretion,  should  think 
proper,  and  so  as  no  creditor  of  his 
should  have  any  claim  thereon,  nor 
should  the  same  be  subject  to  his 
debts,  disposition  or  engagements: 
and  it  was  declared  that,  after  his 
death,  the  800/.,  and  all   savings 


and  aeciunulationfl  of  interest,  if 
any,  should  be  in  trust  for  his  child- 
ren, and,  if  he  should  have  no  childy 
then  in  trust  for  C.  B.  became  bank- 
rupt. The  trustees  had  paid  him 
the  interest  down  to  his  bankruptcy. 
Held  that  the  lif^  interest  passed  to 
his  assignees.     [Swnodan  t.  Dales] 
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BENEFICE,  CHARGE  ON. 
See  Chabgs  on  Bensficb. 

BIDDINGS. 
See  Opbnikg  Biddings. 

BILL  OF  DISCOVERY. 

1.  A  bill  praying  discovery,  and  con- 
cluding with  the  prayer  for  gene- 
ral relief,  is  a  bill  for  relief.  [Angell 
▼.  Wegtcombe] 80 

2.  A  bill  of  discovery  is  demurrable,  if 
the  words  "  stand  to  and  abide  such 
order  and  decree  therein''  are  in- 
serted in  the  prayer  of  process. 
{Jame$  v.  Heniatt]    ....  428 

See  Cross  Bill. 

BILL  OF  REVIVOR. 

See  ACQUIBSCENCE. 

BREACH  OF  CONTRACT. 
See  Aqbbbubnt. 

BREACH  OF  TRUST. 
See  Plaintiff.— Trustbb  and  Cbb- 

TUI  QUB  TbUST. 

CAUSE  AND  CROSS  CAUSE. 
A.  filed  a  bill  against  B.,  which  B. 
answered,  and  then  filed  a  cross- 
bill against  A.    A.;  not  having  an- 
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swercd  the  cross-lull,  B.  issued  an 
attachment  against  him,  but  was 
unable  to  serve  it,  as  A.  was  resi- 
dent abroad.  A.  proceeded  to  ex- 
amine witnesses  in  his  cause.  The 
court,  on  the  application  of  B.,  or- 
dered publication  not  to  pass  in  A.'s 
suit,  until  he  should  have  put  in  his 
answer  and  cleared  his  contempt  in 
B.'s  suity  and  the  court  should  order 
publication  to  pass.  [Palmer  y,  Xcy- 
cester] 610 

CERTIFICATE. 
See  Exceptions,  2. 

CHARGE  ON  BENEFICE. 

A  vicar,  whilst  the  13th  Eliz.  c.  20, 
against  charging  benefices,  was  re- 
pealed, charged  his  living  with  an 
annuity,  and  covenanted,  if  he 
should  exchange  his  living,  to  secure 
the  annuity  by  charging  and  demis- 
ing the  new  living,  and,  that  in  the 
meantime,  it  should  be  charged  with 
the  annuity.  He  afterwards  ex- 
changed his  living,  but  did  not 
execute  any  deed  until  after  the 
revival  of  the  13th  Eliz.  Held  that 
the  covenant  was  a  subsisting  charge 
on  the  new  living,  and  a  receiver 
was  appointed  to  provide  for  the 
annuity.  [Metcaife  v.  The  Arch^ 
buhopofYork] 224 

CHARITY. 
A  testator  devised  his  real  estate,  to 
trustees,  in  trust  to  dispose  of  the 
rents  for  the  benefit  of  the  poor  of 
the  city  of  R.  and  the  limits  and 
precincts  thereof.  The  trustees  hav- 
ing applied  the  rents  for  the  benefit 
of  the  poor  of  one  only  of  the  pa- 
rishes in  the  city,  an  information 
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was  filed  on  behalf  of  two  other  j 
parishes,  claiming  to  participate  in 
the  charity,  and  a  decree  was  made 
in  1680,  directing  that  the  rents 
should,  for  CTer  thereafter,  be  divided 
amongst  the  three  parishes  in  cer- 
tain proportions.  In  1808  an  infor- 
mation was  filed  on  behalf  of  a 
fourth  parish,  for  a  similar  purpose ; 
and  that  parish  was  decreed  to  be 
entitled  to  a  share  of  the  rents,  in 
the  proportion  of  its  extent  and 
population  to  the  extent  and 
population  of  the  three  other  par 
rishes ;  but  the  proportions,  as  be- 
tween those  parishes,  were  not  to 
be  altered.  An  information  was 
afterwards  filed  on  behalf  of  one  of 
those  three  parishes,  claiming  an 
increased  share  of  the  rents,  on  ac- 
count of  its  population  having  in- 
creased more  than  the  population 
of  the  other  parishes.  But  the  in- 
formation was  dismissed,  the  decree 
of  1680  being  final.  [The  Attorney 
General  Y,  The  Mayor  of  Rochester] 
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See  Nbw  Orders,  1. 

CHARTER  PARTY. 

See  Bankrupt,  2. 

CLERGYMAN. 
See  Charob  on  Benefice. 

COMMISSION  TO  EXAMINE 
WITNESSES. 
Commission  to  examine  witnesses  at 
Madras,   directed  to  the  judges  of 
the  supreme  court  there.     [Murray 
V.  Lawford]     ---.--    678 

See  Nbw  Orbbrs,  2, 6. — PRACTzcByld. 
Witness,  2. 


COMPENSATION. 
See  Injunction,  2. 

CONCEALMENT. 
See  Fraud,  2. 

CONFIRMATION  OF  REPORT. 
See  Practice,  8. 

CONSENT  OF  CREDITORS. 
See  Plea  and  Pleading,  2. 

CONSENT  TO  MARRIAGE. 

Testator  directed  his  trustees  to  pay, 
to  his  daughters,  their  portions,  on 
their  marrying  with  the  consent,  in 
writing,  of  his  trustees  first  had  and 
obtained;  and,  on  their  marrying 
without  such  consent,  that  the  trus- 
tees should  stand  possessed  of  their 
fortunes,  in  trust  for  their  separate 
use  for  life,  with  remainder  to  their 
children.  A.  proposed  to  the  trus- 
tees to  marry  one  of  the  daughters, 
who  was  an  infant.  Hie  terms,  as 
communicated  to  her  by  one  of  the 
trustees,  were  that  600^  should  be 
paid  to  A.  on  his  marriage,  out  of 
her  portion,  and  that  the  remainder 
should  be  invested,  in  the  names  of 
trustees,  for  her  sole  use  and  benefit, 
the  interest  to  be  paid  to  her  only. 
The  daughter  accepted  the  propo- 
sals, and  asked  the  consent  of  the 
trustees.  The  same  trustee  then 
wrote  a  letter  to  the  daughter,  say- 
ing that  he  and  his  co-trustee  had 
not  then  signed  the  consent^  but 
were  ready  to  do  so  as  soon  as  re- 
quisite: and  a  draft  was  prepared 
by  which  (subject  to  the  payment 
of  the  600/.  to  the  husband)  the 
portion  was  settled  on  the  intended 


husband  during  his  solvency,  then 
on  the  intended  wife  for  her  sepa- 
rate use  for  life,  with  remainder  to 
the  children,  with  remainder  to  the 
survivor  of  the  intended  husband 
and  wife.  A.,  having  made  certain 
arrangements  for  the  disposal  of 
the  500/.,  which  the  trustees  disap- 
proved of,  the  trustee  who  had 
written  the  letter,  refused  to  look 
at  the  draft  of  the  settlement,  say- 
ing he  should  expect  A.  to  make 
some  other  proposals  respecting  the 
disposal  of  the  600  /.  Another  bt- 
rangement  was,  accordingly,  made 
and  communicated  to  the  trustee, 
but  he  took  no  notice  of  it,  and  his 
name  was  struck  out  of  the  settle- 
ment; and  the  marriage  (to  which 
his  co-trustee  had  duly  consented) 
was  had  without  further  communi- 
cation with  him.  Held  that  the 
letter  was  a  sufficient  consent  on  his 
part  to  the  marriage.  [Le  Jeune  v. 
Budd.] 441 

CONSTRUCTION. 

1.  A  testator  domiciled  in  Jamaica, 
became,  during  a  temporal^  resi- 
dence at  Frankfort,  engaged  and  be- 
trothed to  a  lady ;  and,  by  a  codicil 
to  his  will,  after  mentioning  her  by 
name  and  alluding  to  his  intended 
marriage  with  her,  he  gave  3,000/. 
to  his  wife.  During  the  engage- 
ment, but  before  the  marriage,  the 
testator  died.  Held  that  the  lady 
was  entitled  to  the  legacy.  [Sckloss 
▼.  SHebet] 1 

2.  A  rent-charge  expressed  to  be  for 
a  jointure,  and  in  lieu  of  dower  and 
thirds  at  common  law,  does  not  bar 
the  jointress    of  her     distributive 
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share  in  her  husband's  undisposed 
of  personal  estate.  [CoUetan  v. 
Garth] 19 

3.  The  word  "representatives"  in  a 
will,  construed  to  mean  '^  descend- 
ants," the  context  requiring  it. 
[Stytky.  Monro] 49 

4.  Testator  bequeathed  the  remainder 
of  his  property  to  his  sister  A.  B., 
to  dispose  of  amongst  her  children  as 
she  might  think  proper.  Held  that 
A.  B.  took  no  interest  in  the  resi- 
due.    [Blakeney  v.  BlaJteney]  -    62 

6.  Testatrix  devised  all  her  messuages 
situate  in  Denmark-court.  She  had 
^ye  houses  situate  in  the  court,  and 
another  which  fronted  towards  the 
Strand  and  formed  one  side  of  a 
covered  passage  leading  to  the 
place  were  the  five  were  situate,  and 
which  had  attached  to  the  back  of 
it  an  outbuilding  abutting  on  ground 
in  Denmark-court.  Held  that  the 
five  houses  only  passed.  [^Newton 
V.  Lucas]       •--•---64 

6.  A  testator,  after  giving  specific  and 
pecuniary  legacies,  willed  that  A. 
and  B.  should  divide,  equally,  any 
monies  which  might  remain  to  his 
account  after  payment  of  his  debts 
and  pecuniary  legacies.  The  testa- 
tor, at  the  date  of  his  will  and  at 
his  death,  had  money  accounts  sub- 
sisting between  him  and  his  bankers 
and  other  persons.  Held  that  the 
bequest  did  not  pass  his  residuary 
estate  but  only  the  balances  due 
on  those  accounts,  subject  to  the 
debts  and  legacies.  [Hastings  v. 
Hane]       ------.-67 

7.  By  a  Scotch  settlement  a  sum  of 
stock  was  settled  on  the  husband 
and  wife  for  their  lives,  and,  after 
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the  death  of  the  BurviTori  on  their 
children,  and,  failing  chUdren,  on 
the  nearest  heirs  of  the  wife :  and 
she  was  empowered,  at  any  time  in 
her  life,  and  even  on  death  bed,  to 
bequeath  or  dispose  of  the  stock  to 
any  person,  and  in  any  manner  she 
might  think  proper.  Held  that  the 
power  was  not  intended  to  be  avail- 
able, except  in  the  event  of  there 
being  a  failure  of  children  of  the 
marriage.    [Peddie  v.  Peddie]      78 

8.  A  testator  seised  of  freeholds  and 
copyholds  in  fee,  and  leaseholds  for 
lives,  devised  '^all  his  real  estate 
whatsoever  and  wheresoever/'  Held 
that  the  copyholds  and  leaseholds 
for  lives,  as  well  as  the  freeholds  in 
fee,  passed,  notwithstanding  some 
parts  of  the  will  were  inapplicable 
to  them.     [Weigallv.  Brome]  '    99 

9.  Testator  gave  to  his  son,  in  case  he 
should  live  to  attain  21,  such  part 
of  his  real  estate  as  his  son  should 
choose,  but  not  exceeding  the  yearly 
value  of  350/.,  and,  to  his  daughter, 
such  part  of  his  real  estate  as  should 
remain  after  his  son  should  have 
made  his  choice,  or  of  the  whole  of 
his  real  estate,  in  case  his  son  should 
not  live  to  choose  his  part,  as  she 
should  choose,  but  not  exceeding  the 
yearly  value  of  360  /.  Held  that  the 
son  was  entitled  to  priority  of  choice 
on  attaining  21,  and  that  there  was 
to  be  no  apportionment,  although  he 
might  not  leave  for  the  daughter 
lands  of  the  yearly  value  of  860  /. 
[Ibid.] 99 

10.  A  testator,  after  several  devises 
and  bequests,  gave,  devised  and 
bequeathed  all  his  messuages,  chat- 
tels Teal,  ready  money,  securities 


for  m<mey,  debts  and  personal  es- 
tate to  A.  and  B.,  their  heirs,  ex- 
ecutors, administrators  and  assigns, 
upon  certain  trusts.  Held  that 
the  legal  estate  in  premises  mort- 
gaged to  the  testator  in  fee,  passed 
to  A.  and  B.,  the  trusts  declared 
not  being  repugnant  to  that  con- 
struction.   [Mather  v.  Thaimu]  115 

11.  Testator  directed  the  interest  of 
10,000^  to  be  for  the  separate  use  of 
his  daughter,  Jane  Lane,  the  wife 
of  J.  Lane,  for  her  life,  free  from 
the  debts  of  her  husband.  The  hu»- 
band  died,  and  his  widow  married 
again.  Held  that  the  trust  for  the 
separate  use,  ceased  on  the  death  of 
the  first  husband.  [Benson  v.  Ben- 
tan] 126 

12.  Testator  gave  450/.  to  trustees, 
their  executors,  &c.,  in  trust  for  his 
son  for  life,  and  after  his  son's  de- 
cease, to  pay  thereout  two  legacies 
of  100/.  each  to  two  of  his  daugh- 
ters, and  to  pay  the  residue  to  the 
legal  representatives  of  his  son. 
And  he  gave  the  residue  of  his  per- 
sonal estate,  to  his  son,  his  execu- 
tors, &c.  Held  that  the  words  legal 
representatives,  meant  next  of  kin. 
[Walter  v.  Makin]    -    -    .    .    148 

18.  Testator  directed  his  real  estates  to 
be  settled  on  certain  persons  in 
strict  settlement,  and  that  there 
should  be  inserted  in  the  settlement 
so  to  be  made  powers  of  leasing, 
sale,  partition,  and  exchange.  <' And 
my  will  is,  that  in  such  intended 
settlement  shall  be  inserted  all  sueh 
other  proper  and  reasonable  powers 
as  are  usually  inserted  in  settle- 
ments of  the  like  nature/'  Held 
that  a  power  to  appoint  new  tros- 


tees,  was  a  proper  and  reasonable 
power  to  be  inserted  in  the  settle- 
ment   \IAndow  v.  Fleetwood]     152 

14.  Testatrix  directed  the  interest  of 
her  residuary  estate  to  be  applied 
in  defraying  the  expenses  of  the 
education  of  her  nephews  George 
«nd  Charles,  and  the  principal  to 
be  applied  either  in  binding  them 
apprentices  at  the  age  of  14,  or  to 
be  reserved  till  they  attained  21  to 
commence  business.  "  In  the  event 
of  George  and  Charles  (both  or 
either  of  them)  being  settled  before 
this  will  comes  in  force,  I  provide 
that  the  next  boy  (James  or  Henry) 
have  the  benefit,  and  so  on."  George 
And  Charles  survived  the  testatrix, 
but  died  under  21 .  Held  that  James 
and  Henry  were  entitled  to  the 
residue.  [Prestwidge  v.  Qroom- 
bridge] 171 

15.  Testator  directed  his  trastees  to 
sell  his  real  and  personal  estate,  and 
to  apply  the  produce  in  paying  his 
debts  and  the  legacies  thereinafter 
given.  The  testator  afterwards  gave 
legacies  by  codicils,  one  of  which 
was  duly  attested.  Held  that  only 
the  legacies  in  the  will  were  pay- 
able out  of  the  real  estate.  [^Strang 
▼.  Ingram]       ------    197 

16.  Testator,  after  directing  all  his 
debts  to  be  fully  paid,  devised  his 
real  estates  to  several  different  per- 
sons, .and  charged  certain  of  them 
with  specific  sums.  Held  that  those 
estates,  as  well  as  the  others,  were 
charged  with  the  debts.  [Taylor 
V.  Taylor 246 

17.  Testator  bequeathed  asum  of6,000/. 
in  trust  for  Lis  daughter  for  life, 
and,  on  her  decease,  ^<I  give  the 
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said  6,000/.  to  the  children,  or  their 
descendants,  of  T.  F.,  in  such  pro- 
portions to  each  as  my  daughter 
may  direct."  The  daughter  died 
without  having  made  any  appoint- 
ment. Held  that  the  children  of 
T.  F.  were  entitled  to  the  fund,  to 
the  exclusion  of  their  issue.     [Jones 

V.  Torin] 255 

18.  Testatrix  gave  a  weekly  sum  to 
A.  for  his  life,  or  until  he  should 
attempt  to  assign,  &a  the  same,  and 
she  directed  a  sum  of  stock  to  be 
set  apart  to  answer  the  payments ; 
and  she  gave  to  A.  the  power  of 
leaving  the  stock,  after  the  pay- 
ments to  him  should  cease,  to  and 
for  the  benefit  of  his  wife  and  chil- 
dren, as  he  should,  by  will  duly 
executed,  give  and  bequeath  the 
same.  A.  died,  having  made  an  in- 
valid appointment  of  the  stock. 
Held  that  there  was  an  implied  gift 
to  his  wife  and  children  in  default  of 
appointment.  [BroumY.Pococh]257 

10.  Testator  gave,  a  sum  of  stock  to 
his  wife,  for  life,  and,  after  her 
death,  to  his  sons  and  daughter  : 
and  he  directed  the  interest  of  his 
daughter's  share,  to  be  paid  to  her, 
for  her  separate  use,  for.  life,  and,  at 
her  decease,  the  capital  to  be  di- 
vided amongst  such  children  as  she 
should  have  living  at  his  decease, 
the  shares  of  sons  to  be  paid  at  21, 
and  of  daughters  at  21  or  marriage, 
provided  their  mother  was  then 
dead,  otherwise  her  children's  shares 
were  not  to  be  paid  to  them  until 
her  decease;  but,  if  the  testator's 
daughter  had  no  children  living  at 
her  decease,  her  share,  was  to  be 
equally  divided  amongst  such  of  hii 
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sons  as  should  be  then  Imng;  and, 
if  any  of  his  said  sons  and  daughter 
should  die  before  his  wife,  and  with- 
out leaving  issue,  their  shares  to  be 
divided  among  his  other  children. 
Held  that  the  daughter's  children 
living  at  the  testator's  death  took 
absolute  vested  interests  at  21, 
though  their  mother  was  still  liv- 
ing; and  that  her  interest  in  the 
share  of  one  of  the  testator's  sons 
who  died  in  the  lifetime  of  his 
widow  was  not  subject  to  the  same 
trusts  as  her  original  share,  but 
vested  in  her  absolutely.  [OiMons 
V.  Langdon]    -.----    260 

20.  By  a  marriage  settlement,  estates 
were  limited  to  the  wife  and  the 
husband,  for  their  lives,  with  re- 
mainder to  the  heirs  of  the  body  of 
the  husband  on  the  body  of  the  wife, 
and  their  heirs,  and  if  more  chil- 
dren than  one,  equally  to  be  divided 
among  them  as  tenants  in  common : 
and,  for  deflftult  of  such  issue,  to  the 
wife  and  her  heirs.  Held  that  the 
husband  did  not  take  an  estate  in 
tail  special,  but  for  life  only,  and 
that  the  children  iook  by  purchase 
as  tenants  in  common  in  fee  in  re- 
mainder.   [North  V.  Martin]     266 

21.  Testator  devised  an  estate  to  trus- 
tees, in  trust  for  R.  T.  for  life,  and, 
after  the  death  of  R.  T.,  in  trust  to 
convey  the  estate  unto,  between  or 
amongst  all  and  every,  and  such 
one  or  more  of  the  child  or  chil- 
dren of  R.  T.  who  should  be  living 
at  his  decease,  and  the  issue  of  such 
of  them  as  should  be  then  dead  leav- 
ing issue,  such  issue  to  take,  be- 
tween or  amongst  them,  the  share 
which  their  parent  or  parents  wcmld 


have  been  entitled  to  if  then  living. 
R.  T.  survived  the  testator,  and  died 
leaving  several  children  and  the 
issue  of  another  child  who  was  dead 
at  the  date  of  the  will.  Held  that 
such  issue  were  entitled  to  take, 
amongst  them,  an  equal  share  of  the 
estate  with  the  surviving  children. 
[Tytherkigh Y.Harbin]      -    -    339 

22.  Testator  devised  an  estate  to  A.  for 
life,  remainder  to  trustees  to  pre- 
serve, &c.  remainder  to  all  the  chil- 
dren of  A.  as  tenants  in  common 
and  not  as  joint  tenants,  and,  for 
want  of  such  issue,  to  B-  for  life, 
remainder  to  trustees  to  preeerve, 
&c.  remainder  to  aU  the  children 
of  B.  as  tenants  in  common  and 
not  as  joint  tenants,  and,  for  want 
of  such  issue,  to  C.  in  fee.  Held 
that  the  children  of  A.  took  estates 
for  life,  with  cross-remainders  be- 
tween them,  for  life,  with  remain- 
der to  B.  for  life,  with  remainder  to 
her  children  as  tenants  in  common, 
with  cross-remainders  between  them 
for  life,  with  remainder  to  C.  in 
fee.    [AMeyY.AMeif]      -    -    358 

28.  Testator,  by  his  will,  gave  an  an- 
nuity to  his  daughter  out  of  certain 
estates  for  her  separate  use.  By  a 
codicil,  he  gave  her  a  life  estate  for 
her  separate  use  in  the  same  estates. 
Held  that  the  daughter  was  en- 
titled to  the  life  estate  only.  [Graoet 
Y.Bicks] 391 

24.  Testator  charged  his  estates  with 
an  annuity  in  favour  of  his  wife, 
and,  subject  thereto,  he  devised  the 
estates  in  strict  settlement  After- 
wards by  his  will  and  codicils,  he 
charged  the  estates  with  several 
annuities  to  his  wife  and  other  per- 
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sons.  Held  that  the  firat-men- 
tioned  annuity  was  the  primary 
charge  on  the  estates.    [IhidJ]    891 

36.  Testator  deyised  an  estate  to  his 
daughter  for  life,  with  remainder  to 
her  husband  for  life,  and  charged 
other  estates  with  the  payment  of 
an  annuity  to  his  daughter,  and, 
alter  her  death,  with  the  payment  of 
an  annuity  to  her  husband.  He  then 
made  a  codicil  which,  in  effect,  re- 
voked the  husband's  life  estate  in 
remainder.  By  a  subsequent  codi- 
cil, he  gare,  to  the  husband,  a  life 
estate  in  possession  in  the  first 
estate,  and  also  an  annuity  in  pos- 
session, to  the  same  amount,  and 
charged  upon  the  same  estates  as 
the  former  annuity.  Held  that  the 
second  annuity  was  substituted  for 
the  first.    [Ibid.]     -    -    -    -    aoi 

20.  Testator  gave  the  interest  of  a 
fund  to  his  wife  for  life,  and,  after 
her  death,  to  such  of  his  four  daugh- 
ters as  should  be  then  living,  in 
equal  shares  during  their  respective 
lives ;  and,  from  and  after  the  seve- 
ral deceases  of  his  four  daughters, 
he  gave  one-fourth  of  the  capital  to 
their  respective  children.  One  of 
the  daughters  died  before  the  wi- 
dow, leaving  a  child.  Held  that 
the  child  became  entitled,  on  the 
widow's  death,  to  have  one-fourth 
of  the  capital  transferred  to  her. 
[W9od$ioek  V.  ShUUto]  -    -    -    416 

527.  Testator  bequeathed  5,000/.,  to  A., 
if  he  attained  21,  but  if  he  should 
not  attain  that  age  or  die  without 
leavingissue  male,  then  over.  Held 
that  the  6,000/.  vested,  absolutely, 
in  A.  on  his  attaining  21.  [Myiton 
Y.  Boodle] 467 


28.  Where  a  decree  in  a  cause  in 
which  previous  references  have  been 
made,  directs  a  reference  to  the 
Master  in  rotation,  the  decree  will 
be  carried  to  the  Master  to  whom 
the  previous  references  were  made. 
[Attomey-Oeneraly,  Shore]   -    400 

20.  Testator  gave  annuities  to  his  wi- 
dow and  son  and  directed  the  sur- 
plus of  his  personal  estate  and  the 
rents  of  his  real  estate  to  be  in- 
vested in  stock,  and  the  dividends 
to  be  accumulated,  and  to  be  and 
remain  assets  for  improvement,  in 
the  hands  of  his  executors,  until 
the  time  and  times  should  arrive 
when  distribution  should  be  made, 
as  thereby  directed.  The  testator 
then  directed  his  real  estates  to  be 
sold  after  the  decease  of  the  sur^ 
vivor  of  his  wife  and  son  and  the 
proceeds  to  be  invested  in  stock, 
and  the  dividends  to  be  accumu- 
lated, to  be  and  remain  assets  for 
improvement  in  the  hands  of  his 
executors,  for  the  benefit  of  his 
grandchildren  and  his  nephew  T.  O. 
and  to  be  distributed  as  they  should 
become  of  the  age  of  25  years.  The 
testator  had  two  grandchildren  bom 
in  his  lifetime,  both  of  whom  died 
infants,  one  in  his  lifetime  and  the 
other  after  his  death.  Another 
grandchild  was  born  after  the  tes- 
tator's death  who  was  an  infant 
when  the  bill  was  filed.  T.  O.  sur- 
vived the  testator  and  attained  26. 
Held  that  the  bequest  was  void  for 
remoteness.    [Porter  v.  Fox]  -  486 

ao.  Testator  bequeathed  the  whole  of 

his  property  to  his  wife,  for  her  life, 

and  directed  that  upon  her  death, 

one-third   should  devolve   on   hia 
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daughter,  and  that  the  other  two- 
thirds  should  be  at  the  sole  and  en- 
tire disposal  of  iiis  wife,  trusting 
that,  should  she  not  marry  again 
and  have  other  children,  her  affec- 
tion for  their  daughter  would  in- 
duce her  to  make  the  daughter  her 
principal  heir.  The  widow  died  un- 
married. Held  that  she  took  an 
absolute  interest  in  the  two-thirds, 
underthewill.  [Ho^y. Master]  668 
See  Adbuption,  2. — Alienation. — 
Bankrupt,  3,— Decree,2. — Deed, 
6.  —  Executor.  —  Heir.  —  Hus- 
band AND  Wife. — Maintenance. 
— Marriage  Articles. — Remote- 
ness. —  Residuary  Bequest.  — 
Settlement. 

XJONSTRUCTION  OF  ACTS  OF 
PARLIAMENT. 

1.  Where  the  court,  in  any  proceed- 
ing in  a  cause,  declares  a  party  to 
be  a  trustee  within  the  meaning  of 
11  G.  4,  &  1  W.  4,  c.  60,  it  may, 
by  the  same  order,  direct  a  con- 
veyance to  be  made.  [Walton  t. 
Merry]  --- 328 

2.  The  14  days  mentioned  in  11  6.  4, 
&  1  W.  4,  c.  86,  s.  11,  are  exclusive 
of  the  first  and  inclusive  of  the  last 
day.    [AnsdeUv.  Whitfield]    -    356 

9.  By  58  G.  8,  c.  150,  the  responsibility 
of  shipowners  for  damage  done  by 
their  ships  to  other  vessels,  is  limited 
to  the  value  of  the  ship  doing  the 
damage.  Held  that  such  value  must 
be  ascertained  as  at  the  time  of  the 
accident.    [Dchree  v.  Schroder]  201 

4.  The  devisee  of  a  mortgage  is  not  a 
a  trustee  for  the  executors  of  the  tes- 
tator, within  11  G.  4,  &  1 W.  4,  c.  60. 
[Ex  parte  P»fne]     -    -    -    -    -645 


CONTEMPT. 

An  attachment  had  issued  against  a 
defendant  for  want  of  answer.  The 
answer  was  afterwards  filed,  and 
the  defendant  took  an  office  copy  of 
it,  the  costs  of  the  contempt  remain- 
ing unpaid.  Held,  that  the  plain- 
tifi*  had  waived  his  right  to  enforce 
payment  of  the  costs  by  process  of 
contempt.     [LandarsY,  Allen]     619 

See  Construction  of  Acts  of  Par- 
liament. Defendant,  8. — Prac- 
tice, 8,  12,  16. 

CONVERSION. 
By  a  marriage  settlement,  the  hus- 
band covenanted  to  pay,  to  the  trus- 
tees, 1,200/.  in  trust,  with  the  con- 
sent of  the  husband  and  wife  and 
not  without,  to  lay  it  out  in  the 
purchase  of  lands  in  fee,  or  for  long 
ternis  of  years,  or  of  copyhold  or 
customary  tenure,  and  to  settle  the 
same  on  the  husband  for  life,  with- 
out impeachment  of  waste:  re- 
mainder to  the  wife,  for  life,  in  bar 
of  dower,  remainder  to  the  use  of 
the  children  of  the  marriage  as  the 
husband  and  wife  or  the  survivor  of 
them  should  appoint,  and,  in  de- 
fault of  appointment,  to  the  use  of 
all  the  children  of  the  marriage  in 
tail.  The  1,200/.  was  invested  in 
the  funds,  and  so  remained,  with 
the  acquiescence  of  the  husband  and 
wife.  There  was  one  child  of  the 
marriage.  The  wife  survived  her 
husband  and  afterwards  died.  Held 
that  the  fund  ought  to  be  considered 
as  personal  estate.  [Davies  v.  Good- 
hew]  --585 

COPYRIGHT. 
A.  made  a  cepy  of  a  print  invented  bjr 
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B.,  in  colours  and  of  larger  dimen- 
sion^ and  exhibited  it  as  a  diorama. 
The  Court  refused  to  restrain  the 
exhibition  until  the  right  had  been 
established    at    law.      [Martin   v. 

Wright] 297 

See  Public  Policy. 

COSTS. 

1.  The  costs  of  a  suit  for  specific  per- 
formance, against  the  infant  heir  of 
the  vendor,  ordered  to  be  paid  out  of 
the  purchase-money.    [Prytharch  t. 

.Hmard] 0 

2.  Trustees  who  were  directed  to  sell 
an  estate  as  soon  as  conyeniently 
might  be  after  their  testator's  death, 
refused,  by  the  desire  of  one  of  the 
parties  interested,  an  offer  of  6,600/. 
for  the  estate,  but  they  afterwards 
sold  it  for  3,600  Z.  The  Court  charged 
them  with  the  loss,  but  gave  them 
their  costs  as  their  conduct  had  not 
been  wilful  or  perverse.  [Taffhry. 
Tabrum] 281 

3.  Personal  service  of  an  order  for 
payment  of  costs,  by  a  plaintiff  to  a 
person  not  a  party  to  the  suit,  will 
be  dispensed  with,  where  the  plain- 
tiff cannot  be  found.  [Hunter  v. 
]  429 

4.  In  a  foreclosure  suit,  against  an 
insolvent  mortgagor  and  the  pro- 
visional assignee  of  the  Insolvent 
Court,  who  claims  no  interest,  the 
plaintiff  must  pay  the  costs*  of  the 
assignee  and  add  them  to  his  debt. 
[Weawng  v.  Count]        -    -    -    439 

5.  By  the  decree  on  further  directions 
in  a  creditor's  suit,  the  costs  of  all 
parties  were  directed  to  be  taxed  as 
between  solicitor  and  client  and 
paid  out  of  a  fund  in  Court.  The 
fund  proving  insufficient  to  pay  the 


costs,  the  defendants,  the  heir  and 
administrator  of  the  debtor  peti- 
tioned to  be  paid  their  costs  in  the 
first  instance.  But  the  Court  di- 
rected the  fund  to  be  divided 
amongst  all  the  parties  in  propor- 
tion to  their  costs.     [Swale  v.  Mil- 

ner] 672 

See  New  Orders,  7. — Solicitor 
AND  Client. 

COVENANT. 

A  vicar,  whilst  the  18  Elizabeth^  a.  20; 
against  charging  benefices,  was  re- 
pealed, charged  his  living  with  an 
annuity,  and  covenanted  if  he  should 
exchange  his  living,  to  secure  the 
annuity  by  charging  and  demising 
the  new  living,  and  that,  in  the- 
meantime,  it  should  be  charged 
with  the  annuity.  He  afterwards 
exchanged,  his  living,  but  did  not 
execute  any  deed  until  after  the 
revival  of  the  Id  Elizabeth.  Held 
that  the  covenant  was  a  subttsting 
charge  on  the  new  living,  and  a 
receiver  was  appointed  to  provide 
for  the  annuity.  [Metcalfe  v.  The 
Archbishop  of  York]       -    -    -    224 

2.  Where  a  testator  has  entered  into 
a  voluntary  covenant  to  pay  an  an- 
nuity, the  annuitant  is  a  specialty 
creditor  on  his  real  estates  notwith- 
standing the  annuity  did  not  be- 
come in  arrear  till  after  the  testa^ 
tor's  death.     [Jenkins  v.  BriaM] 

603 
CREDITOR. 
See  CovBifANT. — Debtor  and 
Creditor. 

CREDITOR'S  SUIT. 
By  the  decree  on  further  directions, 
in  a  creditor's  suit,  the  costs  of  all 
X  X  3 
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parties  were  directed  to  be  taxed  as 
between  solicitor  and  client,  and 
paid  out  of  a  fund  in  Court.  The 
fund  proving  insufficient  to  pay  the 
costs,  the  defendants,  the  heir  and 
administrator  of  the  debtor,  peti- 
tioned to  be  paid  their  costs,  in  the 
first  instance.  But  the  court  di- 
rected the  fund  to  be  divided 
amongst  all  the  parties,  in  propor- 
tion to  their  costs.    [Swale  v.  Mil- 

ner] 672 

See  Infant,  2.  Interrogatoribs. 

CROSS  BILL. 
A.  being  in  possession  of  an  estate 
under  a  decree  in  1783,  B.  filed  a 
.  bill  against  him  to  recover  the  es- 
tate, and  brought  a  writ  of  right  for 
the  same  purpose;  A.  then  filed  a 
cross  bill  against  B.,  seeking  for  a 
discovery  of  matters  relating  to  B/s 
pedigree,  and  praying  that  B.  might 
elect  whether  he  would  proceed  at 
law  or  in  equity,  and  that,  if  he 
elected  the  latter,  that  he  might  be 
perpetually  restrained  from  pro- 
ceeding at  law  to  recover  the  estate. 
B.  demurred,  because  the  bill  sought 
a  discovery  of  matters  constituting 
his  case  at  law,  and  because  the 
order  for  putting  him  to  his  election 
ought  to  be  obtained  on  motion, 
and  not  at  the  hearing.  Demurrer 
over-ruled.    [Lowndes  v.  Daviea] 

468 
See  Cause  and  Cross  Cause. 

CROSS-REMAINDERS. 
Testator  devised  an  estate  to  A.  for 
life,  remainder  to  trustees  to  pre- 
serve, &c.,    remainder    to    all  the 
children  of  A.,  as  tenants  in  com- 


mon, and  not  as  joint  tenants,  Uid, 
for  want  of  such  issue,  to  B.  for 
life,  remainder  to  trustees  to  pre* 
serve,  &c.,  remainder  to  all  the 
children  of  B.  as  tenants  in  com- 
mon, and  not  as  joint  tenants, 
and  for  want  of  such  issue,  to  C  in 
Fee.  Held  that  the  children  of  A. 
took  estates  for  life,  with  cross-re- 
mainders between  them,  for  life, 
with  remainder  to  B.  for  life,  with 
remainder  to  her  children,  as  ten* 
ants  in  common,  with  cross  re* 
mainders  between  them  for  life, 
with  remainder  to  C.  in  fee.  [  AsUgr 
\,AMey] 358 

CUMULATIVE  LEGACIES. 
Testator,  by  a  will  duly  attested,  gave 
legacies  to  various  persons,  charged 
upon  his  real  and  personal  estates, 
and  payable  at  the  end  of  two  yesrs 
after  his  death,  and  he  directed  that, 
if  his  property  should  be  more  thaa 
sufficient  to  pay  the  legacies,  they 
should  be  increased  proportionably. 
By  an  unattested  paper,  purporting 
to  be  instructions  for  a  will,  but  ad- 
mitted to  probate,  the  testator  gave 
legacies  to  many  of  the  legatees  in 
the  will,  either  individually  or  as 
members  of  a  &mily ;  but  the  diie^ 
tions  as  to  the  time  of  payment  and 
the  increase  of  the  legacies  were 
omitted.    Held  that  the  l^acies  in 
the  unattested  paper  were  not  sub- 
stitutional for  the  legacies  in  the 
will,  but  cumulative.     [Stnmg  v. 
Ingram]      -------197 

See  Construction,  23-— 25. 

DEBTOR  AND  CREDITOR. 

L  C.  brought  an  action  against  F.  io 
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the  Lord  Mayor's  Court,  for  the  re- 
covery of  a  debt  and  issued  an  atp 
tachment  against  B.,  who  had  in  his 
hands  funds  belonging  to  F.     W. 
filed  a  bill  against  C.  B.  and  F., 
<»lftiining  a  lien  on  the  funds,  and 
obtained  an  injunction  ex  partem  to 
restrain  proceedings  in  the  action. 
Whilst  the  injunction  was  in  force,  F. 
became  bankrupt.  Held  that  though 
C.  might,  but  for  the  ii\junction,    3. 
hare  sued  out  execution  long  before 
F.  became  bankrupt,  yet  that  he 
was  not  entitled  to  be  paid  other- 
wise than  rateably  with  the  other 
creditors.    [UOock  v.  Barber,]    800 

a.  A  debtor  conveyed  certain  of  his 
estates  to  trustees,  in  trust  to  raise 
a  fund  for  payment  of  his  creditors 
named  in  a  schedule,  and  to  raise 
an  annual  sum  for  his  own  benefit. 
Several  of  the  creditors  executed 
the  conveyance;  but  the  trustees 
did  not  sell  the  estates,  the  credi- 
tors having  received  sums  in  or  to- 
wards satisfiiction  of  their  debts,  out 
of  other  estates  conveyed  by  the 
debtor  upon  the  same  trusts.     A 
judgment  creditor,  whose  name  was 
not  mentioned  in  the  schedule,  filed 
his  bill  against  the  trustees  of  the  first- 
mentioned  estates  and  the  debtor, 
stating  as  above,  and  that  the  trus- 
tees had  entered  into  the  receipt  of 
the  rents  of  those  estates,  the  value 
of  which  greatly  exceeded  the  sche- 
duled debts,  and  praying  that  his 
debt  might  be  raised  and  paid  out 
of  such  parts  of  those  estates  as 
should  not  be  sold  for  payment  of 
the  scheduled  debts,  and  that  an 
account  might  be  taken  of  the  re- 
ceipts and  payments  of  the  trustees, 


and  for  a  receiver,  and  an  iiyunc- 
tion  to  restrain  the  trustees  from 
paying  any  part  of  the  rents  or  pro- 
duce of  the  estates  to  the  debtor. 
The  trustees  demurred,  because  the 
scheduled  creditors  who  had  exe- 
cuted the  conveyance,  were  not 
parties  to  the  bill.  Demurrer  al- 
lowed.   [Cocker  V.  Ltn^  Egmant] 

311 

Injunction  granted  to  restrain  the 
goods  of  a  partnership  from  being 
taken  in  execution  for  a  debt  due 
from  one  of  the  partners,  who  died 
before  the  writ  was  delivered  to  the 
sheriff.  [NeweUy.  Taumiend]  419 
.  A.  made  a  volimtary  assignment  of 
a  sum  of  money,  being,  at  the  time, 
indebted  to  B.  on  balance  of  a  run- 
ning account.  A.  afterwards  made 
payments  to  B.,  exceeding  in  amount 
the  balance  due  at  the  date  of  the 
assignment;  but  the  balance  con- 
tiniially  increased.  The  assignment 
was  set  aside  at  the  suit  of  B. 
[WhUHngtany.Jefadngs]  -    -    403 

See  Cbbditor's  Suit. — Dbkd  3. 
Escrow.— Inpakt,  2. 

DEBTS. 
See  Will,  13. 

DEBTS  AND  LEGACIES. 

See  PUBCHASBR,  %  3. 

DECREE. 
A  testator  devised  his  real  estates  to 
trustees,  in  trust  to  dispose  of  the 
rents  for  the  benefit  of  the  poor  of 
the  city  of  B.  and  the  limits  and 
precincts  thereof.  The  trustees  hav- 
ing applied  the  rents  for  the  bene- 
fit of  the  poor  of  one  only  of  the 
parishes  in  the  city,  an  information 
X  X  4 
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waa  filed,  on  behalf  of  two  other 
parishes,  claiming  to  participate  in 
the  charity,  and  a  decree  was  made, 
in  1680,  directing  that  the  rents 
should,  for  ever  thereafter,  be  di- 
vided amongst  the  three  parishes  in 
certain  proportions.  In  1808,  an 
information  was  filed,  on  behalf  of 
a  fourth  parish,  for  a  similar  pur- 
pose ;  and  that  parish  was  decreed 
to  be  entitled  to  a  share  of  the  rents, 
in  proportion  of  its  extent  and  po- 
pulation to  the  extent  and  popula- 
tion oi  the  three  other  parishes; 
but  the  proportions,  as  between  those 
parishes,  were  not  to  be  altered, 
iln  information  was  afterwards  filed 
on  behalf  of  one  of  those  three  pa- 
rishes, claiming  an  increased  share 
of  the  rents,  on  account  of  its  popu- 
lation having  increased  more  than 
the  population  of  the  other  parishes. 
But  the  information  was  dismissed, 
the  decree  of  1680  being  final.  [At- 
torney Oenerdt  v.  The  Mayor  of  Ro- 
chester] -------^    273 

2.  In  a  suit  by  a  husband  against  his 
wife  and  children  (whom  he  had  de- 
serted) respecting  the  wife's  share 
in  an  intestate's  estate,  the  decree 
referred  it  to  the  Master  to  approve 
of  a  proper  settlement  on  the  wife, 
with  liberty  to  all  parties  to  lay  pro- 
posals before  the  Master.  Before 
the  report  was  made  the  wife  died. 
Held  that  the  children  were  en- 
titled to  the  benefit  of  the  decree. 
[Qrovesy.PerkoM]  -    -    -    -    584 

See  Dbmurrbrof  Parol. — Plea  and 
Pleading,  6. — Practice,  10, 18. 

DEED. 
1.  A.  having  received  monies  belong- 
ing to  B.  privately,  and  without  any 
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communication  with  B.,  prepaid 
and  executed  a  mortgage  to  him  for 
the  amount  A.  retained  the  deed 
in  his  custody  for  12  years,  and  then 
died  insolvent.  After  his  death,  the 
deed  was  discovered  in  a  ehest  oon* 
taining  his  title-deeds.  Held  that  the 
deed  was  not  an  escrow,  there  being 
no  evidence  to  show  that  it  was  exe* 
cuted  conditionally,  but  that  it  took 
effect  from  its  execution,  and  was 
good  against  A.'s  creditors.  [Exten 
T.  ScoH] 81 

2.  By  a  marriage  settlement  estates 
were  fixnited  to  the  wife  and  the 
husband,  for  their  Hves,  with  re- 
mainder to  the  heirs  of  the  body  of 
the  husband  on  the  body  of  the  wife, 
and  their  heirs,  and,  if  more  chil- 
dren than  one  equally  to  be  divided 
among  them  as  tenants  in  common ; 
and,  for  default  of  such  issue,  to  the 
wife  and  her  heirs.  Held  that  the 
husband  did  not  take  an  estate  in 
tail  special,  but  for  life  only,  and 
that  the  children  took,  by  purchase 
as  tenants  in  common  in  fee  in  it>- 
mainder.    -    [North  v.  Martin] 

206 

3.  A.  assigned  8001.  to  trustees  in 
trust  during  the  life  of  B.  or  such 
part  thereof  as  they  should  think 
proper,  or  at  such  other  times  and  in 
such  portions  as  they  shoidd  judge 
expedient,  to  pay  the  interest  to 
him,  or,  if  they  should  think  fit,  to 
lay  it  out  in  procuring  for  him  diet 
and  other  necessaries,  but  so  that 
he  should  not  have  any  right  to  tiie 
interest  other  than  the  trustees,  in 
their  imcontrolled  discretion,  should 
think  proper,  and  so  as  no  creditor 
of  his  should  have  any  claim  thereon. 
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lior  should  the  same  be  subject  to 
his  debts,  disposition  or  engage- 
ments: and  it  was  deckred  that, 
after  his  death,  the  800/.,  and  all 
savings  and  accumulations  of  inte- 
rest, if  any,  should  be  in  trust  for 
his  children,  and,  if  he  should  hare 
no  child,  then  in  trust  for  C.  B. 
became  bankrupt.  The  trustees  had 
paid  him  the  interest  down  to  his 
bankruptcy.  Held  that  his  life  inte- 
rest passed  to  his  assignees.  [Snauy 
dan  y.  Daks]  -••-..    524 

4.  A  wife,  who  had  been  deserted  by 
her  husband,  became  entitled  to  a 
share  of  an  intestate's  property, 
amounting  to  3,600/.  The  husband, 
whilst  he  was  ignorant  of  the  amount 
of  the  share,  assigned  it  in  trust  for 
his  wife  and  children,  subject  to  the 
payment  of  10«.  a  week,  to  himself 
for  life.  Although  the  deed  recited 
that  the  intestate's  estate  was  very 
considerable,  yet,  as  the  administra- 
tors, who  were  the  wife's  brothers 
and  parties  to  the  transaction,  did 
not  disclose  to  the  husband  the 
amount  of  the  share,  the  deed  was 
set  aside.    [Graves  v.  Perkins]  676 

5.  A.  being  tenant  in  tail  in  remain- 
der expectant  on  the  dea^  of  B., 
entered  into  articles  on  his  marriage, 
by  which,  after  reciting  that  it  had 
been  agreed  that  the  estate  should, 
subject  to  B.'s  life  interest  therein 
and  to  the  raising,  by  mortgage  or 
otherwise,  of  any  sum  or  sums  not 
exceeding  15,000  /.  for  A.'s  use,  be 
settled  to  the  uses  thereinafter  ex- 
pressed, covenanted  that  he  would, 
subject  to  the  raising,  by  any  ways 
or  means  and  at  any  time  or  times, 

should  think  proper,  of  the  sum 


or  sums  before  mentioned,  by  mort« 
gage,  annuity,  or  otherwise  fOr  hie 
own  benefit,  and  to  any  deed  or 
deeds  he  might  make  for  securing 
the  repayment  thereof  and  interests 
do  all  necesary  acts  for  settling  the 
estates ;  subject  to  B.'s  life  interest, 
in  the  manner  agreed  upon.  Held 
that  A.  was  authorized  to  raise  the 
15,000/.  by  sale,  and  that  he  was 
justified  in  selling  his  interest  in 
remainder  in  the  whole  of  the  estate, 
as  the  15,000/.  was  nearly  the  full 
value  of  such  interest.    [Tosher  v. 

SmaO] 626 

See  Productiow  op  Dooumbitts,  1,  2 

DEFENDANT. 

1.  An  attachment  issued  against  a 
defendant  before  the  making  of  a 
motion  by  him,  but  after  service  of 
the  notice  of  motion,  will  not  pre- 
vent the  motion  being  made.  [Jeyes 
V.  Foreman] 384 

2.  The  Master  being  about  to  report 
the  defendant's  third  answer  insufii- 
cient,  he  put  in  a  fourth  answer, 
and  then  moved  to  stay  the  report. 
Motion  refused,  the  court  having  no 
right  to  deprive  the  plaintiff  of  the 
benefit  of  the  tenth  order.  [Bussell 
\.Dight] 430 

3.  If  a  defendant  makes  statements 
in  his  answer  sufficient  to  show  that 
he  has  incurred  penalties,  he  cannot 
refuse  to  produce  documents  referred 
to  in  it  on  the  ground  that  they 
afford  evidence  of  his  being  subject 
to  the  penalties.  [Ewing  v.  OsbaU 
diston] 608 

See  Attachmbwt.  —  Cross-Bill.  — 
Dbmurrbr  of  Parol. — Pbagtice 
18, 19. — Process. 
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DEMURRER. 

1«  A  bill  praying  discovery,  and  con- 
eluding  with  the  prayer  for  general 
relief,  is  a  bill  for  relief.  [AngeU 
V.  Westcambe] 80 

d.  Where  it  appears  on  the  face  of  the 
bill,  that  the  cause  of  suit  accrued 
more  than  six  years  before  the  filing 
of  the  bill,  a  defendent  need  not 
plead  the  statute  of  limitations,  but 
may  demur.     [Hoare  v.  Peck]      61 

ft.  A  bill  of  interpleader  is  not  demurs 
rable  because  it  does  not  offer  to 
bring  the  money  claimed  into  court. 
But  the  plaintiff  must  bring  it  in, 
before  he  takes  any  step  in  the 
cause.    [^Meux  v.  BclX\      -    -    176 

4.  A  bill  of  discovery  is  demurrable, 
if  the  words,  ''  stand  to  and  abide 
such  order  and  decree  thereon"  are 
inserted  in  the  prayer  of  process. 
\Jame8  v.  Berrioit]  .    .    -    -    428 

See  Cross-Bill.  —  Insolvsitt  Dbb- 
TOR. — Multifariousness. — Out^ 
■TiiNDiNa  Terms.  —  Parties.  — 
Practics,  18, 10. 


DEMURRER  OF  PAROL. 
As  the  demurrer  of  the  parol  has  been 
aboHshed  by  11  Geo.  4,  &  1  Will.  4, 
c.  47,  an  infant  defendant  is  not 
entitled  to  have  six  months  given  to 
him  after  attaining  21,  to  show 
cause  against  a  decree.  [Powye  v. 
Monoid] 637 

DESCENDANTS. 
See  Represbvtatitbs. 

DESCENT. 
Testator  devised  his  real  estates  to 
trustees  in  trust  to  pay  an  annuity* 
and,  out  of  the  residue  of  the  rents, 


to  maintain  S.  W.  (who  wat  his 
heir)  until  he  attained  21,  and,  on 
his  attaining  21,  to  convey  the 
estates  to  him  in  fee ;  but,  if  he  died 
under  21,  then  to  J.  S.  in  fee.  S.  W. 
attained  21.  Held  that  he  took  the 
estates  by  descent.  \Wood  v.  SkA- 
ton\ 170 

DEVASTAVIT. 
See  Executor,  2--4. 


DISCOVERY. 
See  Bill  of  Discovery.  — 
Bill.  —  Production    of 

MEMTS. 


Cbob^ 
Docu- 


DISMISSAL  OF  BILL. 
See  Practigs,2. 

DISTRIBUTIVE  SHARE. 
See  Widow. 

DOUBLE  PORTIONS. 
See  Portions. 

DOWER. 
See  Widow. 

ECCLESIASTICAL  COURT. 
This  court  is  not  bound  by  the  deci- 
sion of  the  Ecclesiastical  Court  as 
to  the  effect  of  a  bequest.  [  Aif<ui^« 
V.  JTone]  --------67 

ECCLESIASTICAL  BENEFICE. 
See  Covenant. 

ELECTION. 
See  Cross>Bill. 

EQUITABLE  WASTE. 
See  Waste. 


ESCROW. 
A*  faaTing  receiyed  monies  belonging 
to  B.,  privately  and  without  any 
communication  with  B.,  prepared 
and  executed  a  mortgage  to  him  for 
the  amount.  A.  retained  the  deed 
in  his  custody  for  12  years,  and  then 
died  insolvent.  After  his  death,  the 
deed  was  discovered  in  a  chest  con- 
taining his  title  deeds.  Held  that 
the  deed  was  not  an  escrow,  there 
being  no  evidence  to  show  that  it 
was  executed  conditionally,  but  that 
it  took  effect  from  its  execution,  and 
was  good  against  A.'s  creditors. 
[Exton  v.  Scott] 81 

ESTATE  TAIL. 
See  Tew  AWT  xw  Tail. 

EVIDENCE. 

1.  An  uncle  made  a  provision  by  his 
will,  for  his  niece,  and,  afterwards 
by  a  settlement  on  her  marriage. 
The  question  being  whether  the  lat- 
ter was  intended  to  be  a  satisfaction 
of  the  former,  extrinsic  evidence 
was  admitted  to  show  that  the  uncle 
stood  in  loco  parentis  to  his  niece. 
[Powys  V.  Mansfield]     -    -    -    628 

2.  Evidence  cannot  be  read,  even  on 
behalf  of  an  infant,  as  to  a  fiict  not 
stated  in  the  bill  unless  it  is  put  in 
issue  by  his  answer.    [Ibid.]  -    606 

EXCEPTIONS. 

1.  On  the  hearing  of  exceptions  to  a 
Master's  report,  no  parts  of  the  an- 
swer can  be  read,  except  those  which 
were  read  before  the  Master.  [Rands 
V.  Pushman]      ---...    4a 

2*  If  one  general  exception  is  taken 
to  the  Master*8  certificate,  approving 
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of  interrogatories  under  a  decree^ 
and  the  Court  is  of  opinion  that  one 
only  of  the  interrogatories  ought 
not  to  have  been  approved  of,  the 
exception  will  be  allowed.  [Moore 
V.  Langford  and  Wife]    -    -    -  923 

8.  The  Master  being  about  to  report 
the  defendant's  third  answer  insuffi- 
cient, he  put  in  a  fourth  answer, 
and  then  moved  to  stay  the  report. 
Motion  refused,  the  Court  having  no 
right  to  deprive  the  plaintiff  of  the 
benefit  of  the  tenth  order.  [Russell 
y,J>ight] 480 

4.  Where  a  Master  reports  as  to  mat* 
ter  not  referred  to  him,  his  report 
ought  not  be  excepted  to,  but  it 
ought  to  be  referred  back  to  him  to 
be  reviewed,  and  even  if  that  is  not 
done,  the  unwarranted  finding  will 
be  disregarded.   [Jenkins  v.  Briant] 

603 

EXCHANGE. 
iS(W  Power  of  Sale  and  Exchangb. 

EXECUTION. 
See  Debtor  and  Creditor,  3. 

EXECUTOR. 

1.  A  testatrix  gave  legacies  of  1002, 
each,  to  A.,  B.  and  C. ;  and,  in  a 
subsequent  part  of  her  will,  she  ap- 
pointed them  her  executors.  In  the 
preceding  clauses,  she  made  devises 
and  bequests  *'  to  her  executors 
thereinafter  named,"  and  ''to  her 
executors  and  trustees."  A.  neither 
proved  nor  acted.  Held  that  he  was 
not  entitled  to  the  legacy.  [Piggott 
V.  Green]      -------72 

2.  Executors  who  were  directed  by 
the  will  to  call  in  the  testator's  per- 
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■onal  estate,  with  all  conTenient 
speed,  continued  his  trade  for  some 
years  after  his  death,  and  ultimately 
a  considerable  loss  was  sustained. 
But  the  Court  refused  to  charge 
them  with  the  loss,  as  they  had 
acted  band  fide,  and  according  to 
the  best  of  their  judgment.  [Gar- 
rett ▼.  Nobk] 604 

3.  If  a  person  interested  under  a  will, 
files  a  bill  for  an  account,  against 
the  executors,  not  seeking  to  charge 
them  for  wilful  default,  and  dies 
pending  the  suit,  his  personal  repre- 
sentative cannot  charge  them  by 
bill  of  reviyor  and  supplement,  if 
the  acts  complained  of  were  known 
to  the  deceased  plaintiff.     [/^.] 

4.  An  executor  will  be  allowed  pay- 
ments made  by  him  to  simple  con- 
tract creditors  of  his  testator,  a  bond 
being  in  existence  but  not  payable, 
but  he  will  not  be  allowed  payments 
to  legatees,  notwithstanding  he  had 
no  notice  of  the  bond.  [Norman 
▼.  Bakby] 621 

See  Crbditor's    Suit.  —  Practice, 
21. — Vehdor  and  Purchaser,  3. 

EXONERATION. 
A  fother  haying  agreed  to  secure  a 
marriage  portion  for  his  daughter, 
mortgaged  part  of  his  estates  for 
that  purpose  and  covenanted  to  pay 
the  money.  By  his  will  he  directed 
his  debts  to  be  paid,  first,  out  of  the 
residue  of  his  personal  estate,  then, 
out  of  his  money  in  the  funds,  and, 
lastly,  out  of  his  residuary  real 
estates.  Held  that  the  mortgaged 
estate  was  not  to  be  exonerated  from 
the  portion  out  of  the  personal 
estate.     [Graves  y.  Hicks]      -    398 


EXTRINSIC  EVIDENCE. 
See  Eyidbhcb. 

FEME  COVERT. 

1.  An  order  for  payment  to  the  hus- 
band, of  money  to  which  his  wife  is 
entitled,  cannot  be  inserted  in  the 
order  on  further  directions,  but  mnst 
be  obtained  by  petition,  although 
the  wife  consents.  [CaMnpbeH  t, 
Harding] 2»3 

2.  A  trust  for  the  separate  use  of  a 
woman,  whether  single  or  married, 
is  valid.  [Damty.  Thomycroft]4afi 

See  Separate  Use. 

FORECLOSURE. 
See  Costs,  4. 

FORFEITURE. 

See  Alienation. 

FRAUD. 

1.  A  deed  in  the  custody  of  a  poi^ 
chaser  for  Taluable  consideration, 
which  the  bill  impeached  for  fnudi 
ordered,  under  special  circumstances, 
to  be  produced.    [Kemteify  v.  Green] 

6 

2.  A  wife  who  had  been  deserted  by 
her  husband,  became  entitled  to  a 
share  of  an  intestate's  property, 
amounting  to  8,600  /.  The  husband, 
whilst  he  was  ignorant  of  the  amount 
of  the  share,  assigned  it  in  trust  for 
his  wife  and  children,  subject  to  the 
payment  of  10 «.  a  week  to  himself 
for  his  life.  Although  the  deed  re- 
cited that  the  intestate's  estate  was 
very  eonsiderable,  yet  as  the  admi- 
nistrators, who  were  the  wife's  bro- 
thers and  parties  to  the  tfaosaetioD^ 


^id  not  disclose  to  the  husband  the 
amount  of  the  share,  the  deed  was 
set  aside.    [Cfroves  y,  Perkins]    676 
See  Account,  1. — Public  Poucy. 

GUARDIAN. 

'Guardian  appointed  to  an  infant  en- 
titled to  freehold  property  worth 
80/.  a  year,  without  a  reference. 
[Ex  parte  Jackson]   -    -    -    -    212 

HARD  BARGAIN. 
See  Agrebhbnt,  2. 

HEIR. 

Testator  derised  his  real  estates  to 
trustees  in  trust  to  pay  an  annuity, 
and,  out  of  the  residue  of  the  rents, 
to  maintain  9.  W.  (who  was  his 
heir)  until  he  attained  21,  and,  on 
his  attaining  21,  to  convey  the  es- 
tates to  him  in  fee ;  but,  if  he  died 
under  21,  then  to  J.  9.  in  fee.  S.  W. 
attained  21.  Held  that  he  took  the 
estates  by  descent.    [Wood  v.  Skel- 

ton] 176 

See  Creditor's  Suit. 

HUSBAND  AND  WIFE. 
Testator  bequeathed  700  /.  to  his  daugh- 
ter's husband,  his  executors,  &c.  in 
trust  to  pay  the  interest  to  his 
daughter,  for  her  separate  use  for 
life,  and,  after  her  death,  to  such 
persons  as  she  should  appoint  by 
will,  and,  in  default  of  appointment, 
to  her  personal  representatives. 
The  daughter  died  without  having 
made  any  appointment.  Held  that 
her  next  of  kin,  to  the  exclusion  of 
her  husband,  were  entitled  to  the 
700/.  [RoMnson  v.  Smith]  -  -  47 
See  Construction,  7,  20. — Dbcrbe, 
'  2. — Dbed,  4. — Feme  Covert. — 
Wjdow. 
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IMPEACHMENT  OF  DECREE. 
See  Plea  and  Pleading,  6. 

IMPERTINENCE. 
See  New  Orders,  7. 

IMPLIED  GIFT. 
See  Construction,  18. — Cross  Rb- 

HAINDBRS. 

INADEQUACY  OF  CONSIDERA- 
TION. 
See  Fraud,  2. 


INFANT. 

1.  Guardian  appointed  to  an  in&nt 
entitled  to  freehold  property  worth 
80/.  a  year,  without  a  reference. 
[Ex  parte  Jackson]    -    -    -    -    212 

2.  Where  an  infant  has  an  allowance 
made  to  him,  by  his  guardians,  for 
his  support,  a  tradesman  is  not  en- 
titled to  be  paid  for  articles  supplied 
to  the  infant,  on  credit,  unless  he 
can  make  out  that,  having  regard  to 
the  infant's  circumstances  and  sta- 
tion (which  he  is  bound  to  inquire 
into),  the  articles  were  necessaries. 
[Mortaray.HaU]    -    -    -    -    466 

3.  Evidence  cannot  be  read,  even  on 
behalf  of  an  infant,  as  to  a  fact  not 
stated  in  the  bill  unless  it  is  put  in 
issue  by  his  answer.  [Pounfsv,  Mans- 
field]       --------    665 

See  Costs,  1. — Demurrer  op  Parol. 

INFANT  TRUSTEE. 
Where  the  Court,  in  any  proceeding  in 
a  cause,  declares  a  parly  to  be  a 
trustee  within  11  Geo.  4  &  1  Will.  4, 
c.  60,  it  may,  by  the  same  order, 
direct  a  conveyance  to  be  made. 
[Walton  V.  Merry]    -    -    -    -    328 
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INFORMATION. 
See  Charity. 

INJUNCTION. 

1.  A  receiver  haying  been  appointed, 
in  a  creditor's  suit,  of  the  office  of 
master  forester  of  a  royal  forest,  an 
injunction  was  afterwards  granted 
to  restrain  certain  persons  who 
owned  lands  in  the  forest,  from 
sporting  in  it.  [Blanchard  v.  Caw- 
thome]        -------166 

2.  Iigunction  granted  to  restrain  the 
Lords  of  the  Treasury  from  paying 
the  compensation  awarded  under 
U  G.  4  &  1  W.  4,  c.  68,  for  the 
office  of  side  clerk  in  the  Exchequer, 
which  had  been  abolished.  [ElUs 
V.  Earl  Qrey] 214 

8.  Where  a  party  agrees  not  to  do  a 
particular  act,  and  there  are  other 
terms  in  the  agreement  which  are 
so  vague  that  the  Court  cannot  en- 
force them,  it  will  not  grant  an 
injunction  to  restrain  the  breach  of 
the  negative  term.  The  Court  will 
not  give  any  assistance  to  a  party 
seeking  to  enforce  a  hard  bargain. 
[Kimberley  v.  Jetanngs]     -    -    340 

4.  Under  the  10th  order  of  1833^  the 
common  injunction  cannot  be  ob- 
tained on  an  amended  bill  until 
five  weeks  after  appearance,  and,  if 
the  defendant  is  then  in  default,  the 
application  must  be  made  according 
to  the  old  practice.  [Lee  v.  RavenM^ 
crofi] 474 

See  AoRKBMBBT. — Bankrupt. — Co- 
PTRiGHT. — Debtor  and  Crbdi- 
tor,  i — 8. — multifariousnbbs. — 
Plea  and  Pleading,  6.— Waste 


INSOLVENT  DEBTOR. 

To  a  bill  filed  by  the  assignee  of  an 
insolvent  debtor,  the  defendant 
pleaded  that  the  consent  of  the 
creditors  and  of  the  Insolvent  Debt- 
ors' Court,  to  the  institution  of  the 
suit,  had  not  been  obtained.  Plea 
overruled.    [Casbome  v.  Bartham] 

817 

In  a  foreclosure  suit  against  an  in- 
solvent mortgagor  and  the  provi- 
sional assignee  of  the  Insolvent 
Court  who  claims  no  interest,  the 
plaintiff  must  pay  the  costs  of  the 
assignee  and  add  them  to  his  debt. 
[Weaving  v.  Count]       .»    -    -    489 

INSUFFICIENCY. 
See  Exceptions,  3. 

INTEREST. 
Testator  gave  a  legacy  to  his  daugh- 
ter, and  all  his  real  and  personal 
estate  to  his  wife,  and,  after  her 
death,  he  gave  his  real  estate,  sub- 
ject to  the  legacy,  to  his  son  in  fee. 
The  wife  survived  the  testator,  and 
afterwards  died.  Held  that  the 
legacy,  with  interest  from  the  end 
of  a  year  after  the  testator's  death, 
was  raiseable  out  of  the  real  estate, 
in  case  the  personal  estate  was  de- 
ficient. [Freeman  v.  Staguon]  75 
See  Accounts. — Deed,  3. 

INTERPLEADER. 

1.  Where  a  principal  has  created  a 
lien  in  favour  of  another  person,  on 
funds  in  the  hands  of  his  agent,  the 
agent  may  file  a  bill  of  interpleader 
against  his  principal  and  the  other 
claimant.     [Smith  v.  ffamnumd]  10 

2.  A  biU  of  interpleader  if  not  de- 


mamble,  b«eaiue  it  doeft  not  offSor 
to  bring*  the  money  claimed  into 
court  But  the  plaintiff  mast  bring 
it  in,  before  he  takes  any  step  in  the 
cause.    [MeuxY.Bell]     -    -    176 

INTERROGATORIES. 

If,  in  a  creditor's  suit,  a  decree  is 
made  in  the  usual  form,  no  special 
interrogatory  lor  the  examination 
of  the  defendants,  ought  to  be  al- 
lowed, although  a  case  for  directing 
special  inquiries,  is  made  on  the 
record.  [Moore  t.  Longford  and 
Wife] 929 

See  ExcBPnoNs,  2.«*RB-KXA]nirA- 

TIOK. 

JOINTURE. 
See  CoNST&ucnoN,  2. 

JUDGMENTS. 
Notice  to  a  purchaser,  of  judgments 
against  the  vendor,  whose  estate  is 
Mmited  to  uses  to  bar  dower,  does  not 
preyent  the  purchaser  from  taking 
the  estate  free  from  the  judgments, 
under  an  exercise  of  the  power  re- 
served to  the  vendor.    [Eaton  v. 

Sanxter] 617 

See  Debtor  and  Crbditob,  3. 

JUDGMENT  CREDITOR. 
See  Dbbtor  and  Crbditor,  2. 

JURISDICTION. 

1.  Injunction  granted  to  restrain  the 
Lords  of  the  Treasury  from  paying 
the  compensation  awarded  under 
11  Geo.  4  and  1  WiU.  4,  c.  68,  fbr 
the  office  of  side  clerk  in  the  Ex- 
chequer, which  had  been  abolished. 
[EmsY.EarlOrey]      ...    214 

2.  The  proprietors  of  Covent-garden 


INDEX.  671 

Theatre  agreed  with  an  actor,  that 
he  should  act  for  24  nights,  during 
a  certain  period  of  time,  at  their 
theatre,  and  that,  in  the  meantime, 
he  should  not  act  at  any  other  place 
in  London.  Held  that  the  Court 
cannot  enforce  the  positive  part  of 
the  contract,  and  therefore,  it  wiU 
not  restrain,  by  iiijimction,  a  breach 
of  the  negative  part.  [Kemble  v. 
Kean] 888 

See  AORBBMBNT,  2. 

LEASEHOLDS  FOR  LIVES. 
iS!ee  Construction,  8. 

LEGACY. 

.  A  testator  domiciled  in  Jamaica, 
became,  during  a  temporary  resi- 
dence at  Frankfort,  engaged  and  be- 
trothed to  a  lady ;  and  by  a  codicil 
to  his  will,  after  mentioning  her 
by  name,  and  alluding  to  his  in- 
tended marriage  with  her,  gave 
8,000  /.  to  his  wife.  During  the  en- 
gagement, but  before  the  marriage, 
the  testator  died.  Held  that  the 
lady  was  entitled  to  the  legacy. 
[Schlon  V.  Stiebel] 1 

.  Testator  gave,  to  his  wife,  his  house 
in  B.  and  the  furniture  in  the  said 
house.  The  lease  of  the  house  ex- 
pired in  the  testator's  lifetime,  and 
he  took  another  house,  and  removed 
his  furniture  to  it.  Held  that  the 
legacy  was  adeemed.  [CoOeton  v. 
Qarth] 19 

.  A  testatrix  gave  legacies  of  100/. 
each  to  A.  B.  and  C. ;  and,  in  a 
subsequent  part  of  her  will,  she  ap- 
pointed them  her  executors.  In  the 
preceding  clauses  she  made  devises 
and  bequests  '^  to  her  executors 
thereinafter  named,''  and  '<  to  her 


672  INDEX. 

executors  and  trustees.''  A.  neither 
proyed  nor  acted.  Held  that  he 
was  not  entitled  to  the  legacy. 
[Piggott  V.  Oreen]     ...    -    72 

4.  Testator  gave  a  legacy  to  his  daugh- 
ter, and  all  his  real  and  personal 
estate,  to  his  wife,  and,  after  her 
death,  he  gave  his  real  estate,  sub- 
ject to  the  legacy,  to  his  son  in  fee. 
The  wife  survived  the  testator,  and 
afterwards  died.  Held  that  the  le- 
gacy with  interest  from  a  year  after 
the  testator's  death,  was  raiseable 
out  of  the  real  estate  in  case  the 
personal  estate  was  deficient.  [Free- 
man V.  Sin^Mon]     -    -    ...    75 

6.  Testator  devised  his  estates,  charged 
with  debts  and  legacies.  The  de- 
visee mortgaged  the  estate  to  A. 
subject,  expressly,  to  the  legacies, 
A.  having  called  in  his  money,  and 
the  devisee  requiring  a  further  ad- 
vance, they  join  in  mortgaging  the 
estate  to  B.  but  not,  expressly,  sub- 
ject to  the  legacies,  and  B.  is  in- 
formed, falsely,  by  the  devisee  that 
all  the  legacies  had  been  paid. 
Held  that  B.  took  the  estate  subject 
to  the  legacies.    [Rogers  v.  Rogers] 

364 

6.  Testator  directed  his  trustees  to 
pay,  to  his  daughters  their  portions 
on  their  marrying  with  the  consent, 
in  writing,  of  his  trustees  first  had 
and  obtain^;  and,  on  their  marry- 
ing without  such  consent,  that  the 
trustees  should  stand  possessed  of 
their  fortunes,  in  trust  for  their 
separate  use,  for  life,  with  remain- 

'  der  to  their  children.  A.  proposed 
to  the  trustees  to  marry  one  of  the 
daughters,  who  was  an  infant.  The 
terms,  as  communicated  to  her  by 
one  of  the  trustees^  were^  that  500  /. 


should  be  paid  to  A.,  on  his  mar- 
riage, out  of  her  portion,  and  that 
the  remainder  should  be  invested, 
in  the  names  of  trustees,  for  her  sole 
use  and  benefit,  the  interest  to  be 
paid  to  her  only.    The  daughter  ac- 
cepted the  proposals,  and  asked  the 
consent  of  the  trustees.    The  same 
trustee  then  wrote  a  letter,  to  the 
daughter,  saying  that  he  and  his  co- 
trustee had  not  then  signed  the  con- 
sent, but  were  ready  to  do  so  as 
soon  as  requisite;  and  a  draft  was 
prepared  by  which  (subject  to  the 
payment  of  the  600  i.  to  the  hus- 
band) the  portion  was  settled  on 
the  intended   husband  during  hif 
solvency,  then  on  the  intended  wife, 
for  her  separate  use,  for  life,  with 
remainder  to  the  children,  with  re- 
mainder to  the  survivor  of  the  in- 
tended husband  and  wife.    A.  hav- 
ing made  certain  arrangements  for 
the  disposal  of  the  500/.,  which  the 
trustees  disapproved  of,  the  trustee 
who  had  written  the  letter  refused 
to  look  at  the  draft  of  the  settle- 
ment, saying  he  should  expect  A. 
to  make  some  other  proposals  re- 
specting the  disposal  of  the  5001 
Another  arrangement  was  accord- 
ingly made  and  communicated  to 
the  trustee,  but  he  took  no  notice  of 
it,  and  his  name  was  struck  out  of 
the  settlement;  and  the  marriage 
(to  which  his  co-trustee  had  duly 
consented)  was  had,  vrithout  further 
communication  with  him.  Held  thtt 
the  letter  was  a  sufiicient  consent 
on  his  part  to  the  marriage.    [le 

Jeunev.Budd] 441 

5ee  CuMULATiVB  Legacibs.  —  Poa- 

'     TICK 8,    1.  — PURCHASB%  3.— SPB- 

ciPic  Lboacy.— Will,  12, 23. 


LEGAL  REPRESENTATIVES. 
Testator  gaye  460/.  to  trustees,  their 
executors,  &c.  in  trust  for  his  son 
for  life,  and  after  his  son's  decease, 
to  pay  thereout  two  legacies  of  100/. 
each  to  two  of  his  daughters,  and  to 
pay  the  residue  to  the  legal  repre- 
sentatives of  his  son.  And  he  gave 
the  residue  of  his  personal  estate  to 
his  son,  his  executors,  &c.  Held 
that  the  words  *  legal  representatives' 
meant  next  of  kin.  [WnUer  v.  Ma- 
kin]  -    ^ 148 

LENGTH  OF  TIME. 
See  Redemption. 

LIMITATIONS. 

See  Statute  of  Limitations. 

LIVING. 
See  Charge  on  Benefice. 

LOCUS  PARENTIS. 
See  Satisfaction,  2,  8,  4. 

LORDS  OF  THE  TREASURY. 
See  Injunction,  2. 

MAINTENANCE. 

Testator  gave  his  residuary  estate  to 
trustees,  in  trust  for  his  sisters' 
younger  children  equally,  and  to 
vest  in  them  at  the  usual  periods, 
and  he  directed  his  trustees,  during 
the  minorities  of  the  children,  to 
pay  the  interest  of  their  shares  to 
his  sisters,  or  to  the  guardians  of 
the  children,  to  be  applied  for 
their  maintenance  and  education. 
Held  that  the  sisters  were  entitled 
to  receive  the  interest  of  their  child- 
ren's shares  during  the  minorities 
of  their  children.  [Berkeley  v. 
Swinlnime] 618 
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MARRIAGE  ARTICLES. 

By  marriage  articles,  it  was  agreed 
that  estates  should  be  settled  in 
strict  settlement,  and  that  there 
should  be  contained,  in  the  settle- 
ment, powers  to  the  husband,  to 
charge  the  estates,  by  way  of  mort- 
gage, with  a  certain  sum,  and  also 
to  charge  the  estates  with  another 
sum  for  younger  children,  and  to 
create  terms  for  raising  those  sums, 
and  likewise  all  other  powers,  &c. 
usually  inserted  in  settlements  of 
the  like  nature,  and  which  should 
be  proper  for  effecting  any  of  the 
purposes  aforesaid.  Held  that  a 
power  of  sale  and  exchange  might 
be  introduced  into  the  settlement. 
[HiUY.HiU] 136 

See  Consent  to  Marriage. — Con- 
struction, 18. — Power  of  Sale. 
Settlement. 

MASTER  IN  ROTATION. 
See  Construction,  28. 

MASTER'S  CERTIFICATE. 
See  Exceptions,  2. 

MASTER'S  REPOR:T. 
See  Report. 

MESSENGER. 
See  Practice,  8, 

MISJOINDER. 
See  Parties,  2. 

MISTAKE. 
In  taking  accounts  directed  by  the 
decree,  certain  payments  which  had 
been  made  by  A.  and  B.  jointly^ 
were  represented  and  reported  by 
the  Master  to  have  been  made  by 
B.  separately.    After  the  report  ha4 
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been  absolutely  confirmed,  and  B. 
had  become  bankrupt,  the  Court,  on 
the  petition  of  A.  discharged  the 
order  to  confirm  the  report,  and 
referred  it  back  to  the  Master  to 
review  his  report.  [Prentice  v. 
MensaU] 271 

MORTGAGE. 

1.  A.  and  B.  being  seised  in  fee,  in 
right  of  their  wives,  of  two  undi- 
vided fourth  parts  of  an  estate,  sub- 
ject to  a  mortgage  term,  joined,  in 
1784,  with  the  owner  of  the  other 
moiety,  in  conveying  the  estate,  by 
lease  and  release,  but  without  a  fine, 
to  a  purchaser  in  fee.  The  mort* 
gage  was  paid  off,  and  the  term 
assigned  to  attend.  The  purchaser, 
and  those  claiming  under  him,  had 
been  in  possession  from  the  date  of 
the  conveyance.  A.'s  wife  survived 
him,  and  died  in  1826,  leaving  one 
of  the  plaintiffs  her  heir.  B.'s  wife 
died  in  1818,  leaving  the  other 
plaintiff  her  heir.  B.  died  in  1826. 
In  1890  the  plaintiffs  brought  an 
ejectment,  but  were  nonsuited  by 
the  defendants  setting  up  the  term. 
In  1831  they  filed  a  bill  to  redeem, 
^hich  was  dismissed,  on  account  of 
the  length  of  possession  by  the  de- 
fendants, and  .those  under  whom 
they  claimed.     \A$htan  v.   MUne'\ 

869 

2.  A  father  having  agreed  to  secure  a 
marriage  portion  for  his  daughter, 
mortgaged  part  of  his  estates  for 
that  purpose,  and  covenanted  to 
pay  the  money.  By  his  will,  he 
directed  his  debts  to  be  paid  first 
out  of  the  residue  of  his  personal 
estate,  then  out  of  his  money  in 
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the  funds,  and,  lastly,  out  of  his 
residuary  real  estates.  Held  that 
the  mortgaged  estate  was  not  to  be 
exonerated,  from  the  portion,  oat 
of  the  personal  estate.  [Graves  ▼. 
Hicks] 308 

See  Construction,  10. 

MORTGAGOR  AND  MORT- 
GAGEE. 

A.  conveyed  his  estates  to  B.,  in  trust 
to  sell,  and  pay  off  a  mortgage  and 
other  incumbrances  on  the  estates, 
and  to  retain  a  debt  due  to  B.,  and 
until  the  sale,  to  apply  the  rents 
in  keeping  down  the  interest  on 
the  charges,  and  to  pay  the  sur« 
plus  to  A.  B.  took  a  transfer  of 
the  mortgage  and  entered  into  and 
remained  in  possession  for  24  years, 
but  did  not  sell  the  estates.  For 
the  first  ten  years  the  rents  were 
less  than  the  interest;  but,  after- 
wards, they  exceeded  it.  A.  filed 
a  bill  for  an  account  of  the  rents  re- 
ceived by  B.,  with  yearly  rests,  and 
for  a  re-conveyance  of  the  estates. 
But  the  Court  refused  to  direct  the 
rests.  [Latter  v.  Dashwood]  -  462 
See  Costs,  4. — Mortqagb. 
Truster. 

MULTIFARIOUSNESS. 
A.  died  intestate,  leaving  a  widow  and 
infant  children  his  next  of  kin. 
The  widow,  without  taking  out  ad- 
ministration, possessed  his  assets 
and  paid  his  debts,  and  died,  hav- 
ing bequeathed  her  personal  estate 
to  the  children,  and  appointed  B. 
and  C.  her  executors.  D.  then  took 
out  administration  to  the  intestate 
and  brought  an  action,  as  trustee  for 
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the  cbildren,  against  B.  and  C.  for 
monies  alleged  to  be  due  from  the 
testatrix  to  the  intestate's  estate. 
B.  and  C.  together  with  the  child- 
ren, filed  a  biU  against  D.  praying  for 
all  proper  accounts  of  the  assets  of 
the  intestate  and  testatrix,  possessed 
by  B.  and  C,  and  by  D.,  and  of 
what,  if  anything,  was  due  from  the 
testatrix's  estate  to  the  intestate's 
estate,  and  for  an  injunction  to  re- 
strain the  action.  Held  that  the 
bill  was  not  multifarious.  [Lewis 
T.  Edmund]     ----.-    251 

NECESSARIES. 
Where  an  infant  has  an  allowance 
made  to  him,  by  his  guardians,  for 
his  support,  a  tradesman  is  not 
entitled  to  be  paid  for  articles  sup- 
plied to  the  infant,  on  credit,  unless 
he  can  make  out  that,  having  re- 
gard to  the  infant's  circumstances 
and  station  (which  he  is  bound  to 
inquire  into),  the  articles  were 
necessaries.     [Martara  y.  HaU]  465 

NEXT  OF  KIN. 

See  Husband  and  Wife. — Legal 

Rbpresentatites. 

NEW  ORDERS. 

1.  The  respondents  to  a  charity  peti- 
tion are  parties  to  it,  and  therefore 
they  are  not  within  the  44th  order. 
[In  re  WiOoughby'e  Charity]     -    18 

2.  The  17th  order  of  1881  does  not 
apply,  except  in  cases  where  the 
plaintiff  requires  a  commission ;  in 
other  cases  the  old  practice  remains 
unaltered.       [WiUiamsy.  Janavoay] 

77 


8.  The  orders  of  the  Court  are  to  be 
considered  as  laying  down  general 
rules,  but  not  as  being  so  impera- 
tive as  that  they  can,  imder  no  cir- 
cumstances, be  departed  from.  [Bur- 
relly,  Nicholson] 212 

4,  The  time  allowed  by  the  12th  order 
for  procuring  the  report  as  to  the 
insufficiency  of  an  answer,  extended ; 
the  drawing  up  of  the  order  having 
been  delayed  by  the  offices  being 
closed,  and  the  plaintiff  having, 
through  inadvertence,  omitted  to 
obtain  the  Master's  certificate  that 
further  time  was  necessary  to  enable 
him  to  make  his  report.  [Ibid,]  212 

6.  Plaintiff  obtained  an  order  for  a 
commission  to  examine  witnesses, 
but  did  not  take  it  out.  Held  that, 
under  the  17th  order  of  1831,  the 
defendant  was  entitled  to  take  out 
a  commission.  [Rattenbtay  v.  Feih' 
tan] 36S 

6.  Where  a  decree  in  a  cause  in  which 
previous  references  have  been  made, 
directs  a  reference  to  the  Master  in 
rotation,  the  decree  will  be  carried 
to  the  Master  to  whom  the  previous 
references  were  made.  [Attorney'- 
general  v.  Shore]  -----    460 

7.  Where  a  report  of  scandal  or  im- 
pertinence has  been  excepted  to,  the 
Master  cannot  tax  the  costs  of  the 
reference  under  the  22d  order  of 
1833,  without  further  order.  [De- 
sanges  v.  Gregory]    -    -    -    -    478 

8.  Under  the  10th  order  of  1888,  the 
common  injunction  cannot  be  ob- 
tained on  an  amended  bill,  until  five 
weeks  after  appearance,  and,  if  the 
defendant  is  then  in  default,  the 
application  must  be  made  according 
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to  the  old  practice.   [Lee  t.  Havens 
cro/i] -    -    474 


NEWSPAPER. 
See  Public  Policy. 

NOTICE. 
See  Plea  and  Pleading,  3.- 
Order   and   Disposition.- 
Ybndor  and  Purchaser,  4. 

OPENING  BIDDINGS. 

1.  Biddings  opened  on  an  advance  of 
300  /.  on  6,030  /.  [Lawrence  y .  Hal- 
liday] 296 

2.  A  motion  to  open  biddings  for  seve- 
ral lots  purchased  by  different  pur- 
chasers, on  an  advance  of  a  certain 
sum  for  each  lot,  is  irregular. 
[GoodaUY.Pickfard]    -    -    -    879 

3.  An  estate  was  put  up  to  sale  in 
four  lots,  and  the  timber  on  each 
lot  was  to  be  paid  for  by  the  pur- 
chaser, according  to  a  valuation 
which  had  been  made.  A.  pur- 
chased lot  1 ;  the  other  lots  were 
not  sold.  B.  opened  the  biddings, 
and  on  the  re-sale,  purchased  lots 
1  and  2,  for  2,140/.,  and  lot  3,  at 
380/.  The  Court  refused  to  open 
the  biddings  for  lots  1  and  2,  on  the 
application  of  A.,  unless  he  would 
advance  10  per  cent,  on  the  price 
of  the  timber,  as  well  as  the  land, 
and  would  take  lot  3  (in  case  B. 
should  retire  from  it)  at  the  price 
it  had  been  sold  for,  in  case  it 
should  not  fetch  the  same  price  at 
the  re-sale.     [Bates  v.  Bonnor]  380 

ORDER. 

By  a  mistake  in  the  Registrar's  office, 
an  otder,  nuide  on  an  undertaking 


to  speed,  was  erroneously  drawn  np. 
The  order  was  discharged,  with 
costs  of  the  application  to  dischaige 
it ;  it  being  the  duty  of  the  party 
who  procures  an  orders,  to  see  that  it 
is  properly  drawn  up.  [Lamkart  v. 
AUen] 020 

ORDER  AND  DISPOSITION. 

A.  on  behalf  of  the  owner  of  a  ship, 
entered  into  a  charter-party  with  B., 
by  which  B.  agreed  to  pay  to  A«  on 
behalf  of  the  owner,  a  certain  sum 
for  the  freight  of  the  ship,  by  two 
instalments,  one  to  be  -paid  on  the 
sailing  of  the  ship,  and  the  othec, 
on  the  completion  of  the  voyage. 
The  owner  being  indebted  to  C, 
ordered,  in  writing,  A.  to  pay  to  C. 
all  monies  he  might  receive  under 
the  charter-party  ;  and,  accordingly, 
A.  paid  over  the  first  instalment  to 
C.  The  owner  then  assigned,  by 
deed,  the  remainder  of  the  freight 
to  C,  who  gave  notice  of  the  assig^n- 
ment  to  A.,  but  not  to  B.  The  ves- 
sel completed  her  voyage,  and,  afteN 
wards,  the  owner  became  bankrupt 
Held  that  the  remainder  of  the 
freight  was  not  in  his  order  and 
disposition  at  his  bankruptcy.  [  Cfard' 
tier  V.  Lachlanl     -----    407 

ORDER  FOR  TIME. 
See  Practice,  25. 

ORDERS. 
See  New  Orders. 

ORIGINAL  AND  SUPPLEMEN- 
TAL BILL. 
See  Plra  and  Pleading,  5. 


ORNAMENTAL  TIMBER. 
See  Wastb. 

OUTSTANDING  TERMS. 

Demurrer  allowed  to  a  bill  to  prevent 
the  setting  up  of  outstanding  terms, 
as  it  alleged,  merely,  that  the  de- 
fendant threatened  to  set  up  some 
outstanding  term.  Such  a  bill  ought 
to  state  that  there  are  such  terms 
and  what  is  the  nature  of  them. 
[Stambury  ▼.  Arkwngkt\  -    -    481 

OWELTY  OF  EXCHANGE. 

See  Power  of  Sale  and 

Exchange. 

PARENT  AND  CHILD. 

In  a  suit  by  a  husband  against  his 
wife  and  children,  (whom  he  had 
deserted),  respecting  the  wife's  share 
in  an  intestate's  estate,  the  decree 
referred  it  to  the  Master  to  approve 
of  a  proper  settlement  on  the  wife, 
with  liberty  to  all  parties  to  lay  pro- 
posals before  the  Master.  Before 
the  report  was  made,  the  wife  died. 
Held  that  the  children  were  en- 
titled to  the  benefit  of  the  decree. 
{Qraveey^Perkbfu]   -    -    .-    -    684 

PAROL. 
See  DsHURRBB  of  Parol. 

PARTIES. 
1.  A  debtor  conveyed  certain  of  his 
estates  to  trustees,,  in  trust  to  raise 
a  fund  for  payment  of  his  creditors 
named  in  a  schedule,  and  to  raise 
an  annual  sum  for  his  own  benefit. 
Several  of  the  creditors  executed  the 
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conveyance,  but  the  trustees  did 
not  sell  the  estates,  the  creditprs 
having  received  sums  in  or  towards 
satisfiiction  of  their  debts,  out,  of 
other  estates  conveyed  by  the  debtor 
upon  the  same  trusts.  A  judgment 
creditor,  whose  name  was  not  men- 
tioned in  the  schedule,  filed  his  bill 
against  the  trustees  of  the  first  men- 
tioned estates  and  the  debtor,  stating 
as  above,  and  that  the  trustees  had 
entered  into  the  receipt  of  the  rents 
of  those  estates,  the  value  of  which 
greatly  exceeded  the  scheduled  debts, 
and  praying  that  his  debt  might  bo 
raised  and  paid  out  of  such  parts  of 
those  estates  as  should  not  be  sold 
for  payment  of  the  scheduled  debts, 
and  that  an  account  might  be  taken 
of  the  receipts  and  payments  of  the 
trustees,  and  for  a  receiver,  and  an 
injimction  to  restrain  the  trustees 
from  paying  any  part  of  the  rents 
or  produce  of  the  estates,  to  the 
debtor.  The  trustees  demurred,  be- 
cause the  scheduled  creditors  who 
had  executed  the  conveyance  were 
not  parties  to  the  bill.  Demurrer 
allowed.    [Cocker  v.  Lord  Egnumt] 

311 

2.  A  bill  is  not  demurable  because  the 
legatees  of  a  testator  join  with  his 
executor  in  suing  for  a  debt  due  to 
his  estate.    \Bhode$  v.  Warburion] 

617 

PARTITION. 


A  tenant  for  life  of  an  undivided  share 
of  an  estate,  with  remainders  to  his 
unborn  sons  in  tail,  may  file  a  bill 
for  a  partition,  and  the  decree  will 
be  binding  on  the  sons  when  in 
esse.    [GaskelH.  Gashell]       -  643 
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PARTNERSHIP. 
By  articles  of  partnership  it  was  agreed 
that  just  and  true  accounts  should 
be  made  out,  half  yearly,  and  signed 
by  the  partners,  and  that  such  ac- 
counts should  not  afterwards  be 
called  in  question,  except  for  errors 
discovered  in  the  lifetime  of  all  the 
partners.  The  accounts  were  made 
out  by  one  of  the  partners;  and 
after  the  death  of  two  of  the 
other  partners  it  was  discovered 
that  the  accounts  were  fraudulent. 
Held  that  the  fourth  partner  was 
entitled  to  have  the  accounts  of  the 
partnership  taken  from  the  date  of 
the  articles.    [Oldaker  y.  Lttvender] 

239 
See  Debtor  and  Creditor,  8. 

PAYMENTS. 
See  Debtor  and  Creditor,  4. 

PERPETUATION  OF  TESTI- 
MONY. 
See  Practice,  20. 

PERSONAL  ESTATE. 
See  Mortgage,  2. 

PERSONAL  REPRESENTA- 
TIVES. 
Sec  Husband  and  Wife.— Rbprb- 
sentatiyes. 

PETITION. 
See  Seryice. 

PLAINTIFF. 
A  bill  was  filed  against  two  trustees, 
alleging  that  one  of  them  only  had 
acted  in  the  trusts,  and  seeking  to 
eharge  that  trustee  only  with  a 
breach  of  trust.     The  trustees,   in 


their  answer,  admitted  that  they  had 
both  acted  in  the  trusts.  The  plain- 
tiffs, however,  did  not  amend  their 
bill.  Held  that  they  were  nerer- 
theless  entitled  to  charge  both  the 
trustees  with  the  loss  occasioned  by 
the  breach  of  trust.     [Tai^lar  t.  Tot 

brum]      .- 281 

See  Contempt. — Cro8s-Biix. — Ex- 
ceptions, 3. 

PLEA  AND  PLEADING. 

1.  Where  it  appears,  on  the  face  of 
the  bill,  that  the  cause  of  suit  ac- 
crued mote  than  six  years  before 
the  filing  of  the  bill,  a  defendant 
need  not  plead  the  Statute  of  Limi- 
tations, but  may  demur.  [Hoare  r, 
Pedk]       51 

2.  To  a  bill  filed  by  the  assignee  of 
an  insolvent  debtor,  the  defendant 
pleaded  that  the  consent  of  the  cre- 
ditors and  of  the  Insolvent  Debtors' 
Court  to  the  institution  of  the  suit, 
had  not  been  obtained.  Plea  over- 
ruled.   [Casbomey.  Barsham]    817 

3.  Defendant  pleaded,  to  the  whole 
bill,  that  he  was  a  purchaser  for 
valuable  consideration,  without  no- 
tice, and,  by  answer  in  support  of 
the  plea,  denied  the  charges  of  no- 
tice. Held  that  the  answer  over- 
ruled the  plea.  [Lord  PoriarUngton 
V.  Saulby] 356 

4.  A  bill  was  filed  against  A.  and 
others,  but,  before  he  was  served 
with  a  subpcena,  he  went  abroad. 
The  bill  was  then  amended  by  stat- 
ing that  A.  was  out  of  the  jurisdic- 
tion, and  a  decree  was  made.  A. 
then  filed  an  original  bill  to  impeach 
the  decree,  on  the  ground  that  he 
was  in  England  when  the  former 
bill  was  filed,  but  was  not  served 


INDEX. 


^>79 


with  process.  The  defendants  de- 
murred on  the  g^und.that  the  de- 
cree could  not  be  impeached  except 
by  a  supplemental  bill  in  the  first 
suit.     Demurrer  over-ruled.    [TTo- 

terton  v.  Croft] 431 

6.  A.  being  in  possession  of  an  estate 
under  a  decree  in  1783,  B.  filed  a 
bill  against  him  to  recover  the  estate, 
and  brought  a  writ  of  right  for  the 
same  purpose ;  A.  then  filed  a  cross 
bill  against  B.,  seeking  for  a  dis- 
covery of  matters  relating  to  B.'s 
pedigree,  and  prayidg  that  B.  might 
elect  whether  he  would  proceed  at 
law  or  in  equity,  and  if  he  elected 
the  latter,  that  he  might  be  per- 
petually restrained  from  proceeding 
at  law  to  recover  the  estate.  B. 
demurred,  because  the  bill  sought  a 
discovery  of  matters  constituting  his 
case  at  law,  and  because  the  order 
for  putting  him  to  his  election  ought 
to  be  obtained  on  motion,  and  not 
at  the  hearing.  Demurrer  over- 
ruled.    [Ixnondes  v.  Davies]   -    468 

6.  Demurrer  allowed  to  a  bill  to  pre- 
vent the  setting  up  of  outstanding 
terms,  as  it  alleged,  merely,  that 
the  defendant  threatened  to  set  up 
some  outstanding  term.  Such  a  bill 
ought  to  state  that  there  are  such 
terms  and  what  is  the  nature  of 
them.  \^Stansburyy,  Arkwright]  481 

7.  A  bill  is  not  demurrable  because  the 
legatees  of  a  testator  join  with  his  ex- 
ecutor in  suing  for  a  debt  due  to  his 
estate.     [Rhodes  v.  Warhurton]  617 

8.  A.  died  indebted  to  B.  C.  took 
out  administration  to  A.,  got  in  his 
estate,  and  afterwards  died.  D.  took 
out  administration  to  A.  B.  filed  a 
a  bill  against  D.  and  C.'s  executor, 
for  an  account  of  A/s  estate  pos- 
sessed by  D.  and  by  C.  The  executor 


pleaded  an  account  stated  by  him  to 
D.  after  the  filing  of  the  bill  and  a 
release  executed  to  him  by  D.  on 
payment  of  the  balance,  but  did  not 
annex  the  account  to  his  plea.  Held 
that  the  plea  was  not  double,  and 
that  it  was  not  necessary  to  annex  the 
account.  [Holland  v.  Sproule]  623 
See  Demurrer. — Multifarious- 
ness.— Parties. 

PORTIONS. 

1.  On  a  marriage,  the  fother  and  hus- 
band of  the  lady  gave  bonds  for 
8,000/.  each,  to  be  paid  to  the  trus- 
tees upon  the  trusts  of  the  settle- 
ment. The  father  died,  leaving  the 
whole  of  the  principal,  and  some  of 
the  interest  due  on  his  bond,  and 
having  bequeathed  3,000/.  to  his 
executors,  upon  the  same  trusts  for 
the  benefit  of  his  daughter,  and  her 
husband  and  their  issue,  as  were  de- 
clared, by  the  settlement,  of  the 
trust-monies  therein  comprised.  Held 
that  the  legacy  was  not  a  satisfac- 
tion of  the  father's  bond.  [Foster  v. 
Evans] 16 

2.  Testator  being  seised  of  a  reversion 
in  fee  expectant  on  the  death  and 
failure  of  issue  male  of  himself  and 
his  brother,  and  being  possessed  of 
a  leasehold  estate,  and  of  stock  in 
the  funds,  devised  the  reversion  to 
the  trustees  for  the  term  of  1,000 
years  and  gave  to  them  the  lease- 
hold estate  and  stock,  in  trust  to 
raise  10,000/.,  which  he  directed  to 
be  held  in  trust  for  his  niece  Julia, 
the  daughter  of  his  brother,  for  life, 
and,  after  her  decease,  in  trust  for 
any  husband  who  might  survive  her, 
and,  after  the  decease  of  the  survi- 
vor of  them,  in  trust  for  all  the  chil- 
dren of  his  niece  who  should  be  then 
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'  living.  The  niece  married  about 
three  months  after  the  date  of  the 
will :  and,  by  a  settlement  made  in 
contemplation  of  the  marriage,  the 
testator,  in  consideration  of  natural 
love,  &c.  for  his  niece  Julia,  the 
daughter  of  his  brother,  and  for  her 
advancement  in  life  and  to  provide 
a  maintenance  for  her,  charged  the 
reversion  with  the  payment  (after 
the  death  of  the  survivor  of  himself 
and  his  brother  without  leaving  issue 
male  who  should  attain  21)  of  the 
interest  of  10,000/.  to  his  niece's 
husband  for  life,  and  after  his  de^ 
cease,  to  his  niece  for  life,  and,  after 
the  decease  of  the  survivor,  with  the 
payment  of  10,000/.  to  trustees  in 
trust  for  the  younger  children  of 
the  marriage.  About  a  year  after- 
wards the  testator  by  a  codicil,  dis- 
posed of  a  certain  portion  of  his 
property,  not  before  mentioned,  and, 
in  all  other  respects,  confirmed  his 
will.  The  testator  died  a  bachelor. 
His  brother  afterwards  died  leaving 
issue  Julia  and  five  other  daughters. 
Held  that  the  provision  made  by  the 
settlement  was  not  a  satisfaction  of 
the  provision  made  by  the  will. 
[Pcwy$  V.  Mangfield]     -    -    -    628 

3.  An  uncle  made  a  provision  by  his 
will  for  his  niece,  and  afterwards  by 
a  settlement  on  her  marriage.  The 
question  being  whether  the  latter 
was  intended  to  be  a  satisfaction  of 
the  former,  extrinsic  evidence  was 
admitted  to  show  that  the  uncle 
stood  in  loco  parentis  to  his  niece. 

4.  No  person  can  be  held  to  jstand  in 
loco  parentis  to  a  child  whose  father 
is  living,  and  who  resides  with  and 
is  maintained  by  the  father  accord- 
ing to  his  means.    [Ibid] 


6.  By  a  marriage  settlement,  a  terra 
of  years  was  created  for  raising  por- 
tions for  younger  children,  which 
were  to  vest  at  the  usual  periods, 
but  were  not  to  be  paid  till  after  the 
Other's  death.    And  there  were  the 
usual  clauses  for  survivorship  and 
maintenance,   and   also  a   proviso 
that  any  advance  of  money,  made 
by  the  father  in  his  lifetime,  to  the 
children,  should  be  a  satis&ction 
pro  tanio  of  their  portions,  unless 
the  father  should,  in  writing,  direct 
the  contrary.    The  father  devised 
an  his  real  estates  not  in  settlement, 
to  trustees  in  trust  to  sell  and  pay 
bis  debts  &c.,  and  to  pay  the  surplus 
equally  amongst  all   his    children 
(except  his  eldest  son)  at  the  usual 
times;  and,  if  any  of  them  died 
under  21  leaving  issue,  their  shares 
were  to  go  to  their  issue,  but  if  they 
left  no  issue,  then  to  the  survivors; 
and  the  will  contained  a  clause  for 
the  advancement  of  the  children, 
but  was  silent  with  respect  to  the 
provision  being  a  satisfaction  of  the 
portions.    The  eldest  son  filed  a  bill 
insisting  that  the  provision  by  the 
will,  was  intended  to  be  a  satis&c- 
tion  of  the  portions.    Some  of  the 
younger  children  demurred.     The 
Court  was  of  opinion  that  the  provi- 
sion by  the  will,  although  it  was  to 
arise  from  the  sale  of  lands,  and 
although  the  will  contained  no  de- 
claration on  the  subject,  might  be  a 
satisfaction  of  the  portions.     But 
the  demurrer  was  overruled,  as  it 
could  not  appear,  imtil  the  hearing, 
whether  there  would  be  any  fund 
that  might  be  a  satisfaction.  [Faxa- 
kerl^j  V.  GiUibrand]  ....    601 

See  Construction,  10.— LbgacY,  6. 


POWER. 
iS5pe  CoicsTRUCTiON,  4,  13,  18. — Pro- 
bate   Duty.  —  Scotch     Sbttl»- 
MEHT. — ^Vendor  awd  Purchaser, 
4.— Will,  23. 

POWER  OF  SALE. 
A.  being  tenant  in  tail  in  remainder 
expectant  on  the  death  of  B.,  entered 
into  articles  on  his  marriage,  by 
which,  after  reciting  that  it  had 
been  agreed  that  the  estate  should, 
subject  to  the  life  interest  therein, 
and  to  the  raising,  by  mortgage,  or 
otherwise,  of  any  sum  or  sums  not 
exceeding  15,000  L  for  his  use,  be 
settled  to  the  uses  thereinafter  ex- 
pressed, covenanted  that  he  would, 
subject  to  the  raising  by  any  ways 
or  means  and  at  any  time  or  times 
he  should  think  proper,  of  the  sum 
or  sums  before-mentioned  by  mort- 
gage, annuity  or  otherwise  for  his 
own  benefit,  and  to  any  deed  or 
deeds  he  might  make  for  securing 
the  repayment  thereof  and  interest, 
do  all  necessary  acts  for  settling 
the  estate,  subject  to  the  life  inte- 
rest in  the  manner  agreed  upon. 
Held  that  A.  was  authorized  to  raise 
the  15,000/.  by  sale;  and  that  he 
was  justified,  in  selling  his  interest 
in  the  whole  of  the  estate,  as  the 
15,000/.  was  nearly  the  full  value  of 
such  interest.  [Tosher  v.  SmaU]  025 

POWER  OF  SALE  AND 
EXCHANGE. 
1.  The  donees  of  a  power  of  sale  and 
exchange,  may  pay  money  for 
owelty  of  exchange  although  they 
are  not  expressly  authorized  so  to 
do.     [Bariram  v.  Whichcote]    -    86 


INDEX.  GtSl 

2.  By  marriage  articles,  it  was  agreed 
that  the  estates  should  be  settled  in 
strict  settlement,  and  that  there 
should  be  contained  in  the  settle^ 
ment  powers  to  the  husband,  to 
charge  the  estates  by  way  of  mort- 
gage, with  a  certain  sum,  and  also 
to  charge  the  estates  with  another 
sum  for  younger  children,  and  to 
create  terms  for  raising  those  sums, 
and  likewise  all  other  powers,  &c. 
usually  inserted  in  settlements  of 
the  like  nature,  and  which  should 
be  proper  for  effecting  any  of  the 
purposes  aforesaid.  Held  that  a 
power  of  sale  and  exchange  might 
be  introduced  into  the  settlement. 
[Hmv.HiU] 13ft 

POWER  TO  APPOINT  NEW 
TRUSTEES. 

See  Construction,  18. 

PRACTICE. 

1.  On  the  hearing  of  exceptions  to  a 
Master's  report,  no  parts  of  the  an- 
swer can  be  read,  except  those 
which  were  read  before  the  Master. 
[Rands  v.  Pushman]  •    -    -    -    46 

2.  The  17th  order  of  1881,  does  not 
apply  except  in  cases  where  the 
plaintiff  requires  a  conmiission:  in 
other  cases  the  old  practice  remains 
unaltered.  [  WHUamsY,  Janaway]  77 

3.  The  order  for  confirming  abso- 
lutely a  Master's  report  as  to  a  pur- 
chase, when  served,  operates  from 
the  day  on  which  it  was  pro- 
nounced.  [Aberdeen^,  WaiHn]  146 

4.  Motion  by  a  defendant  for  the  pro- 
duction of  a  document  admitted  by 
the  plaintiff  to  be  in  his  custody 
refused.     [MUUgnny,  Mitchell]  186 
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6.  The  orders  of  the  Court  are  to  be 
considered  as  lapng  down  general 
rules,  but  not  as  being  so  impera- 
tiye  as  that  they  can,  under  no  cir- 
cumstances, be  departed  from.  [Bur- 
reUT.  Nicholson] 212 

G.  The  time  allowed  by  the  12th  or- 
der for  procuring  the  report  as  to 
the  insufficiency  of  an  answer  was 
extended,  the  drawing  up  of  the 
order  having  been  delayed  by  the 
offices  being  closed,  and  the  plain- 
tiff haying,  through  inadvertence, 
omitted  to  obtain  the  Master's  cer- 
tificate that  further  time  was  neces- 
sary to  enable  him  to  make  his 
report.     [Ibid,] 212 

7.  An  order  for  payment,  to  the  hus- 
band, of  money  to  which  his  wife 
b  entitled,  cannot  be  inserted  in 
the  order  on  further  directions,  but 
must  be  obtained  by  petition,  al- 
though the  wife  consents.  [CanqiheU 
y.  Harding] 288 

8.  The  defendant  had  been  taken 
under  an  attachment  for  want  of 
answer,  but,  on  his  paying  the 
sheriff  40/.  to  be  repaid  on  putting 
in  his  answer,  the  sheriff,  at  the 
request  of  the  plaintiff's  agent,  dis- 
charged him.  Motion  for  a  mes- 
senger to  take  the  defendant,  who 
had  not  put  in  his  answer,  refused. 
[SvMl^y.  SwindeU]    ...    295 

9.  A  defendant  who  had  been  taken 
on  an  attachment  for  want  of  ap- 
pearance, was  discharged  under 
11  Geo.  4,  &  1  Will.  4,  c.  86^  before 
plaintiff  got  an  appearance  entered 
for  her.  Held  that,  though  a  fresh 
subpoena  might  be  issued  against 
the  defendant,  no  attachment  could 
be  taken  out  upon  it.  [  WiManu  t. 
Townshend] 296 


10.  Where  a  bill  is  ordered  to  be 
taken  pro  confeuo,  the  decree  may 
be  made  subsequently,  although  it 
is  usually  taken  at  the  same  time. 
[WooUanuY.  Baker]      .    -    -    816 

1 1 .  Where  a  defendant  has  been  served 
with  a  subpcpna  under  2  &  3  Will.  4, 
c.  88,  personal  notice  must  be  given 
to  him  before  any  subsequent  pro- 
cess is  applied  for.  [HasUtch  v. 
StevDort] 821 

12.  The  14  days  mentioned  in  11  Geo. 
4,  &  1  Will.  4,  c.  86,  s.  11,  are  ex- 
clusive of  the  first  and  inclusive  of 
last  day.    {AnsdeU  v.  WkUfield]  856 

18.  Plaintiff  obtained  an  order  for  a 
commission  to  examine  witnesses 
but  did  not  take  it  out.  Held  that, 
under  the  17th  order  of  1881,  the 
defendant  was  entitled  to  take  out 
a  commission.  [Rattenbury  ▼.  Ftm- 
ton] 86B 

14.  A  motion  to  open  biddings  for 
several  lots  purchased  by  different 
purchasers,  on  an  advance  of  a  cer- 
tain sum  for  each  lot,  is  irregular. 
[GoodaUy.Pickford]    ...    879 

15.  An  estate  was  put  up  to  sale  in 
four  lots,  and  the  timber  on  each 
lot  was  to  be  paid  for  by  the  pur- 
chaser according  to  a  valuation 
which  had  been  made.  A.  pur- 
chased lot  1 :  the  other  lots  were  not 
sold.  B.  opened  the  biddings,  and, 
on  the  re-sale,  purchased  lots  1  and 
2  for  2,140/.,  and  lot  8  at  880/. 
The  court  refused  to  open  the  bid- 
dings for  lots  1  and  2  on  the  appli- 
cation of  A.,  unless  he  would  ad- 
vance 10  per  cent,  on  the  price  of 
the  timber  as  well  as  the  land,  and 
would  take  lot  8  (in  case  B.  should 
retire  from  it)  at  the  price  it  had 
been  sold  for^  in  case  it  should  not 
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fetch  the  same  price  at  the  re-sale. 
[Bate8  T,  Bamwr]     -    .    -    -    880 

16.  An  attachment  issued  against  a 
defendant  before  the  making  of  a 
motion  by  him,  but  after  service  of 
the  notice  of  motion,  will  not  pre- 
yent  the  motion  being  made.  [Jei/es 
V.  Foreman] 884 

17.  Personal  service  of  an  order  for 
payment  of  costs  by  a  plaintiff,  to  a 
person  not  a  party  to  the  suit,  will 
be  dispensed  with  where  the  plain- 
tiff cannot  be  found.  [Hunter  v. 
] 429 

18.  A  bill  was  filed  against  A.  and 
others;  but,  before  he  was  served 
with  a  subpoena,  he  went  abroad. 
The  bill  was  then  amended,  by 
stating  that  A.  was  out  of  the  juris- 
diction, and  a  decree  was  made. 
A.  then  filed  an  original  bill  to  im- 
peach the  decree,  on  the  ground 
that  he  was  in  England  when  the 
former  bill  was  filed,  but  was  not 
served  with  process.  The  defend- 
ants demurred  on  the  ground  that 
the  decree  could  not  be  impeached 
except  by  a  supplemental  bill  in  the 
first  suit.  Demurrer  over-ruled. 
[  Waterton  v.  Croff\       .    -    -    481 

19.  The  Court  still  has  jurisdiction  to 
make  an  order  for  time  to  answer 
on  the  over-ruling  of  a  demurrer. 
[Ibid.] 481 

20.  Leave  given  to  plaintiff,  before 
answer,  to  sue  out  a  commission  in 
a  suit  to  perpetuate  testimony,  the 
defendant  having  been  attached, 
and  still  refusing  to  answer.  [Lan- 
cotter  ▼.  Lancatttr]  -    -    .    •    489 

21.  Motion,  before  decree,  by  the  exe- 
cutor of  a  deceased  defendant,  that 
the  plaintiff  might  revive  the  suit 
against  him,  or  that  the  bill  might 


be  dismissed,  as  against  the  de- 
ceased,  granted.  [BumeU  v.  The 
Duke  of  WeBinffton]  .    -    -    -    461 

22.  Where  a  report  of  scandal  or  im- 
pertinence has  been  excepted  to, 
the  Master  cannot  tax  the  costs  of 
the  reference,  under  the  2'2d  order 
of  1888,  without  further  order. 
[DeaangesY.  Gregory]  -    -    -    473 

23.  Under  the  10th  order  of  1888,  the 
common  injunction  cannot  be  ob- 
tained on  an  amended  bill  until  five 
weeks  after  appearance,  and,  if  the 
defendant  is  then  in  default,  the 
application  must  be  made  according 
to  the  old  practice.  [Lee  v.  Bavent- 
erofl] 474 

24.  Evidence  cannot  be  read  even  on 
behalf  of  an  infiant,  as  to  a  fact  not 
stated  in  the  bill  unless  it  is  put  in 
issue  by  his  answer.  [Powi/e  v. 
Mansfield] 666 

26.  The  defendant's  time  for  answer- 
ing having  expired,  the  plaintiffs 
clerk  in  court  gave  notice,  on  a 
Saturday,  that  he  must  attach  the 
defendant  at  the  next  private  seal, 
which  was  on  Monday  following; 
and,  on  that  day,  the  plaintiff 
sealed  an  attachment.  On  the  same 
day,  the  defendant,  not  knowing 
that  the  attachment  had  been  sealed, 
applied  for  an  order  for  time,  and 
gave  notice  to  the  plaintiff's  clerk 
in  court,  that  he  had  done  so.  The 
attachment  was  discharged  without 
costs,  as  the  defendant  had  used 
due  diligence  in  obtaining  the  order 
for  time.    [Taylor  v.  FiMher]  -    666 

26.  Ck>mmission  to  examine  witnesses 
at  Madras,  directed  to  the  judges 
of  the  Supreme  Court  there.  [Mur- 
ray V.  Lauford  and  Others]    -    678 

27.  Where  a  Master  reports  as  to  mat- 
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ter  not  referred  to  him  his  report 
ought  not  to  be  excepted  to,  but  it 
ought  to  be  referred  back  to  him  to 
be  reviewed;  and  even  if  that  is 
not  done,  the  unwarranted  finding 
will  be  disregarded.  [JenJdtu  t. 
Briant] 603 

28.  A.  filed  a  bill  against  B.,  which  B. 
answered,  and  then  filed  a  cross-bill 
agaiilst  A.  A.  not  haying  answered 
the  cross-billy  B.  issued  an  attach- 
ment against  him  but  was  unable  to 
serve  it  as  A.  was  resident  abroad. 
A.  proceeded  to  examine  witnesses  in 
his  cause.  Th.e  Court  on  the  appli- 
cation of  B.  ordered  publication  not 
to  pass  in  A.'s  suit  until  he  should 
have  put  in  his  answer  and  cleared 
his  contempt  in  B.'s  suit,  and  the 
Court  should  order  publication  to 
pass.     [Pabner  v.  Leifcester]    -  610 

29.  An  attachment  had  issued  against 
a  defendant  for  want  of  answer. 
The  answer  was  afterwards  filed, 
and  the  defendant  took  an  office 
copy  of  it,  the  costs  of  the  contempt 
remaining  unpaid.  Held  that  the 
plaintiff  had  waived  his  right  to 
enforce  payment  of  the  costs  by  pro- 
cess of  contempt.  [Landars  v. 
AUen] 619 

90.  By  a  mistake  in  the  Registrar's- 
offioe,  an  order,  made  on  an  under- 
taking to  speed,  was  erroneously 
drawn  up.  The  order  was  dis- 
charged, with  costs  of  the  applicar 
tion  to  discharge  it;  it  being  the 
duty  of  the  party  who  procures  an 
order,  to  see  that  it  is  properly 
drawn  up.    [Ibid.]  -    -    .    .    620 

81.  As  the  demurrer  of  the  parol  has 
been  abolished  by  11  Geo.  4,  & 
1  Will.  4,  c.  47,  an  infant  defend- 
ant   is   not    entitled    to    have    six- 


months  given  to  him  after  attaining' 
21,  to  show  cause  against  a  decree. 
[Pov3if8  Y,  Man$field]'    -    -    -  637 

See  Cro88  Bill. — New  Ordbrs. — 
Opening  Biddings. — Rb-examin- 

ATION. 

PRINCIPAL  AND  AGENT. 

Where  a  principal  has  created  a  lien 
in  favour  of  another  person  on  funds 
in  the  hands  of  his  agent,  the  agent 
may  file  a  bill  of  interpleader  against 
his  principal  and  the  other  claim- 
ant.   [Sndth  V.  Hammond]  -    -    10 

PRINTS  AND  ENGRAVINGS. 

A.  made  a  copy  of  a  print  invented  by 
B.,  in  colours,  and  of  larger  dimen- 
sions, and  exhibited  it  as  a  diorama. 
The  Court  refused  to  restrain  the 
exhibition,  until  the  right  had  been 
established  at  law.  [Martin  v. 
Wright] 297 

PRIORITY. 
See  CoNSTBUCTiON,  9.  24. 

PRO  CONFESSO. 

Where  a  bill  is  ordered  to  be  taken 
pro  confesiOj  the  decree  may  be  made 
subsequently,  although  it  is  usually 
taken  at  the  same  time.  [W^ 
iams  V.  Baker]      ....    -    316 

PROBATE  DUTY. 

A  testator  gave  to  A.  a  power  to  dis- 
pose, by  her  will,  of  5,000/.,  part  of 
his  estate,  on  which  probate  duty 
was  paid.  A.  exercised  the  power 
by  her  will.  Held  that  probate  duty 
was  not  again  payable  in  respect  of 
the  6,000/.    [VaruUest  v.  Fymnore] 

570 
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PHOCESS. 


1.  'The  defendant  had  been  taken 
under  an  attachment  for  want  of  an- 
swer, but,  on  his  paying  the  sheriff 
40  /.  to  be  repaid  on  putting  in  his 
answer,  the  sheriff  at  the  request  of 
the  plaintiff's  agent,  discharged 
him.  Motion  for  a  messenger  to 
take  the  defendant  who  had  not  put 
in  his  answer,  refused.  [Smndell 
V.Swindell] 295 

2.  Where  a  defendant  has  been  served 
with  a  subpoena  under  2  &  3  Will.  4, 
c.  33,  personal  notice  must  be  given 
to  him  before  any  subsequent  pro- 
cess is  applied  for.  [Hasluck  y. 
Stewart] 321 

See  Dbmurrbr,  4. 

PRODUCTION  OF  DOCUMENTS. 

1.  A  deed  in  the  custody  of  a  pur- 
ichaser  for  valuable  consideration 
which  the  bill  impeached  for  fraud, 
ordered,  under  special  circum- 
stances, to  be  produced.  [Kennedy 
V.  Cfreen] 6 

2.  A  voluntary  deed  belonging  to  the 
defendant,  which  the  bill  impeached 
for  fraud,  and  which  was  in  the  cus- 
tody of  the  defendant's  solicitor,  who 
claimed  a  lien  on  it,  ordered  to  be 
produced  for  the  plaintiff's  inspec- 
tion, after  it  had  been  proved  by 
the  defendant,  and  publication  had 
passed.    [Fencott  v.  Clarke.]    -     8 

8.  Motion  by  a  defendant  for  the  pro- 
duction of  a  document  admitted  by 
the  plaintiff  to  be  in  his  custody, 
refused.    [MUUgan  v.  MUcheU]  186 

4.  To  a  bill  for  a  discovery  of  stock 
standing  in  the  name  of  the  plain- 
tiff's late  father,  either  alone  or 
jointly,  for  20  years  before  and  at 


his  death,  tind  for  an  inspection  of 
the  bank  books  containing  the 
entries  of  such  stock,  the  bank,  in 
their  answer,  set  forth  an  account 
of  the  stock  but  declined  to  set  forth 
a  list  of  the  books  containing  the 
entries.  Held  that  they  were  not 
exempted  from  the  production  of 
their  books,  and  therefore  ought  to 
set  forth  a  list  of  them.  [Heslop  v. 
The  Bank  of  England]  -    -    -    102 

5.  If  a  defendant  makes  statements 
in  his  answer  sufficient  to  show  that 
he  has  incurred  penalties,  he  can- 
not refuse  to  produce  documents 
referred  to  in  it,  on  the  ground  that 
they  afford  evidence  of  his  being 
subject  to  the  penalties.  [Ewing  v. 
Osbaldutan] 008 

PUBLIC  POLICY. 

A.  the  proprietor  of  a  newspaper,  pre- 
vailed on  B.  to  make  and  deliver 
to  the  Stamp-office,  an  affidavit  that 
he,  B.,  was  the  proprietor  of  the 
paper.  B.  afterwards  agreed  to  sell 
the  paper  to  D.  A.  having  become 
insolvent,  his  assignees  filed  a  bill 
to  set  aside  the  sale  for  fraud.  Held 
that,  as  B.  had  at  A.'s  instance 
violated  the  38  Geo.  3,  c.  78,  which 
requires  the  true  names  of  liie  pro- 
prietors of  newspapers  to  be  inserted 
in  the  affidavit,  his  assignees  were 
not  entitled  to  the  relief  asked. 
[Hornier  v.  Westtnacott]    -    -    284 

PURCHASER. 

1.  A  deed  in  the  custody  of  a  pur- 
chaser for  valuable  consideration, 
which  the  bill  impeached  for  fraud, 
ordered  under  special  circumstances 
to  be  produced.   [Kennedy  v.  Green] 

6 
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2.  Testator  devised  his  estates  charged 
with  debts  and  legacies.  The  de- 
visee mortgaged  the  estate  to  A., 
subject,  expressly,  to  the  leg^ies. 
A.  having  called  in  his  money,  and 
the  devisee  requiring  a  further  ad- 
vance, they  join  in  mortgaging  the 
estate  to  B.,  but  not  expressly  sub- 
ject to  the  legacies,  and  B.  is  in- 
formed, falsely,  by  the  devisee,  that 
all  the  legacies  had  been  paid. 
Held  that  B.  took  the  estate  subject 
to  the  legacies.     [Rogers  v.  Sogers] 

864 

8.  A  purchaser  from  a  devisee  subject 
to  debts  and  legacies,  is  bound  to 
see  his  money  applied  in  payment  of 
the  legacies,  if  the  circumstances  of 
the  transaction  afford  evidence  that 
the  debts  have  been  paid,  and  that 
the  devisee  is  dealing  with  the  estate 
as  owner.  [Johnson  v.  Kennett]  884 

See  Redbmptiok. — ^Vendor  and 
Purchaser. 

PURCHASER  FOR  VALUABLE 

CONSIDERATION. 

See  Plea  and  Pleading^  8. 

RECEIVER. 

A  receiver  who  had  been  discharged, 
did  not  pay  in  his  balance,  on  the 
day  fixed  by  the  Master.  Ordered 
that  he  should  pay  in  the  same,  and 
also  the  amount  allowed  for  his 
salary,  with  interest.  [Harrison  v. 
BoydeU] 211 

See  Covenant. — Injunction. 

RECEIPTS  FOR  PURCHASE 

MONEY. 
See  Vendor  and  Purchaser,  8. 


RECOVERY. 

If  a  tenant  in  tail  suffers  a  recoveiy 
and  declares  uses  which  are  void, 
he  does  not  take  back  an  estate  tail, 
but  an  estate  in  fee.  [Tanner  t. 
Radford] 21 

REDEMPTION. 

A.  and  B.  being  seised  in  fee,  in  right 
of  their  wives,  of  two  undivided 
fourth  parts  of  an  estate,  subject  to 
a  mortgage  term,  joined,  in  17d4, 
with  the  owner  of  the  other  moiety 
in  conveying  the  estate,  by  lease 
and  release,  but  without  a  fine,  to  a 
purchaser  in  fee,  and  the  mortgage 
was  paid  off,  and  the  term  assigned 
to  attend.  The  purchaser  and  those 
claiming  under  him  had  been  in 
possession  from  the  date  of  the  con- 
veyance. A.'s  wife  survived  him, 
and  died  in  1825,  leaving  one  of  tb^ 
plaintiffs  her  heir.  B.'s  wife  died 
in  1818,  leaving  the  other  plaintiff 
her  heir.  B.  died  in  1826.  In  1890 
the  plaintiffs  brought  an  ejectment, 
but  were  nonsuited  by  the  defend- 
ants setting  up  the  term.  In  1B31 
they  filed  a  bill  to  redeem,  which 
was  dismissed  on  account  of  the 
length  of  possession  by  the  defend- 
ants and  those  under  whom  they 
claimed.     [Ashton  v.  MUne]  -    369 

RE-EXAMINATION. 

Liberty  given  to  the  plaintiff  to  re- 
examine one  of  his  witnesses  to  part 
of  an  interrogatory  as  to  which  the 
examiner  had  omitted  to  take  down 
the  deposition.     [Bridge  v.  Bridge] 


RELEASE. 
See  Plea  and  Pleading,  8. 


REMAINDERS. 
See  Cros&-Rbmaindbrs. 

REMOTENESS. 

Testator  gave  annuities  to  his  iiiridow 
and  son  and  directed  the  surplus  of 
his  personal  estate  and  the  rents  of 
his  real  estate  to  be  invested  in 
stock,  and  the  dividends  to  be  accu- 
mulated^ and  to  be  and  remain 
assets  for  improvement,  in  the  hands 
of  his  executors,  until  the  time  and 
times  should  arrive  when  distribu- 
tion should  be  made,  as  thereby 
directed.  The  testator  then  directed 
his  real  estates  to  be  sold  after  the 
decease  of  the  survivor  of  his  wife 
and  son  and  the  proceeds  to  be  in- 
vested in  stock,  and  the  dividends 
to  be  accumulated,  to  be  and  remain 
assets  for  improvement  in  the  hands 
of  his  executors,  for  the  benefit  of 
his  grandchildren  and  his  nephew 
T.  O.  and  to  be  distributed  as  they 
should  become  of  the  age  of  25 
years.  .  The  testator  had  two  grand- 
children born  in  his  lifetime,  both 
of  whom  died  infants,  one  in  his 
lifetime  and  the  other  after  his 
death.  Another  grandchild  was 
bom  after  the  testator's  death  who 
was  an  infant  when  the  bill  was 
filed.  T.  O.  survived  the  testator 
and  attained  25.  Held  that  the  be- 
quest was  void  for  remoteness. 
[Porter  y.  Fox]         -    -    -    -    485 

REPORT. 

In  taking  accounts  directed  by  the 
decree,  certain  payments  which  had 
been  made  by  A.  and  B.  jointly, 
were  represented  and  reported  by 
the  Master  to  have  been  made  by  B. 
separately.  After  the  report  had 
been  absolutely  confiifmed^  and  B. 
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had  become  bankrupt,  the  Court,  on 
the  petition  of  A.  discharged  the 
order  to  confirm  the  report,  and 
referred  it  back  to  the  Master  to 
review  his  report  [Prentice  v. 
Memal] 271 

See  ExcBPTiONS,  2.— Practice, 
1.  3.  27. 

REPRESENTATIVES. 

The  word  "representatives"  in  a  will, 

construed  to  mean  descendants,  the 

context    requiring    it.         [Styth  v. 

Monro] -    49 

See  Lboal  Representatives. — 
Personal  Representatives. 


RESIDUARY  BEQUEST. 
A  bequest  of  "  all  my  household  fur- 
niture, implements  of  trade,  cattle, 
sheep,  and  all  the  rest  and  residue 
of  my  monies,  securities  for  money 
and  personal  estate  whatsoever  and 
wheresoever,  not  hereinbefore  dis- 
posed of,''  is  a  residuary  bequest. 
[Taylor  y.  Taylor]     -    -    -    -    246 

See  Construction,  14. 

RESTRAINT  ON  ALIENATION. 
See  Alienation. 

RESTS. 
See  Account,  2. 

RESULTING  USE. 
See  Tenant  in  Tail. 

REVIVOR. 

Motion,  before  decree,  by  the  executor 

of  a  deceased  defendant,  that  the 

plaintiff    might    revive    the    suit 

against  him,  or  that  the  bill  might 
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be  dismissed  lis  against  the  deceased, 
granted.    [BumeUr.   The  Duke  of 

WeUinfftan] 461 

See  AcQuiBSCSircB. 

REVOCATION. 
A  testator  deyised  all  his  real  estates 
to  his  children  equally,  and  after- 
wards entered  into  contracts  for  the 
sale  of  his  estates,  bnt  died  before 
they  were  completed.  The  pur- 
chasers afterwards  abandoned  their 
contracts,  because  they  were  unable 
to  procure  a  conveyance  from  some 
of  the  devisees  who  were  infants. 
Held  that  though  the  contracts  were 
properly  abandoned,  the  will  was 
revoked  as  to  the  premises  therein 
comprised.     [Tebbott  v.  Vaules]     40 

SALE  AND  EXCHANGE. 
See  PowBR  OF  Sale  and  Exchanob. 

SATISFACTION. 

r.  On  a  marriage,  the  fitther  and  hus- 
band of  the  lady,  gave  bonds,  for 
3^000/.  each,  to  be  paid  to  trustees 
upon  the  trusts  of  the  settlement. 
The  father  died  leaving  the  whole 
of  the  principal  and  some  of  the 
interest  due  on  his  bond,  and  hav- 
ing bequeathed  3,000  /.  to  his  exe- 
cutors upon  the  same  trusts,  for  the 
benefit  of  his  daughter  and  her  hus- 
band and  their  issue,  as  were  de- 
clared by  the  settlement  of  the  trust- 
monies  thereili  comprised.  Held  that 
the  legacy  was|not  a  satisfaction  of 
the  father's  bond.  [Fotter  v.  Evan»\ 

16 

2.  Testator,  being  seised  of  a  reversion 
in  fee  expectant  on  the  death  and 


failure  of  issue  male  of  himself  and 
his  brother,  and  being  possessed  of 
a  leasehold  estate  and  of  stock  in 
the  funds,  devised  the  reversion  to 
trustees  for  the  term  of  1,000  years 
and  gave  to  them  the  leasehold  estate 
and  stock,  in  trust  to  raise  10,0002., 
which  he  directed  to  be  held  in  trust 
for  his  niece  Julia,  the  daughter 
of  his  brother,  for  life,  and,  after  her 
decease,  in  trust  for  any  husband  who 
might  survive  her,  and,  after  the 
decease  of  the  survivor  of  them,  in 
trust  for  all  the  children  of  his 
niece  who  should  be  then  living. 
The  niece  married  about  three  months 
after  the  date  of  the  will :  and,  by 
a  settlement  made  in  contemplation 
of  the  marriage,  the  testator,  in  con- 
sideration of  natural  love,  &c.  for 
his  niece  Julia,  the  daughter  of  his 
brother,  and  for  her  advancement 
in  life  and  to  provide  a  maintenance 
for  her,  charged  the  reversion  with 
the  payment  (after  the  death  of  the 
survivor  of  himself  and  his  brother 
without  leaving  issue  male  who 
should  attain  31)  of  the  interest  of 
10,000/.  to  his  niece's  husband  for 
life,  and  after  his  decease,  to  his 
niece  for  life,  and,  after  the  decease 
of  the  survivor,  with  the  payment 
of  10,000/.  to  trustees  in  trust  for 
the  younger  children  of  the  marriage. 
About  a  year  afterwards,  the  testa- 
'  tor,  by  a  codicil,  disposed  of  a  cer- 
tain portion  of  his  property  not  be- 
fbre  mentioned)  and,  in  all  other 
respects,  confirmed  his  wiU.  The 
testator  died  a  bachelor.  Hishro- 
ther  afterwards  died  leaving  issue 
J  ulia  and  five  other  daughters.  Held 
that  the  provision  made  by  the  settle- 
ment was  not  a  satisfaction  of  the 
provision  inade  by  the  will.  [Pmeys 
y.Ma9^fieM\ 628 


3.  An  uncle  made  a  provision,  by  his 
will,  for  his  niece  and  afterwards  by 
a  settlement  on  her  marriage.  The 
question  being  whether  the  latter 
was  intended  to  be  a  satisfaction  for 
the  former,  extrinsic  evidence  was 
admitted  to  show  that  the  uncle 
stood  in  loco  parentis  to  his  niece. 
[Ibid,] 

4.  No  person  can  be  held  to  stand  in 
loco  parentia  to  a  child  whose  father 
is  living  and  who  resides  with  and 
is  maintained  by  the  father  accord- 
ing to  his  means.    \IbidJ] 

5.  By  a  marriage  settlement,  a  term  of 
years  was  created  for  raising  por- 
tions for  younger  children,  which 
were  to  vest  at  the  usual  periods, 
but  were  not  to  be  paid  till  after 
the  father's  death.  And  there  were 
the  usual  clauses  for  survivorship 
and  maintenance,  and  also  a  proviso 
that  any  advance  of  money  made  by 
the  father  in  his  lifetime  to  the  chil- 
dren, should  be  a  satisfaction,  jpro 
tantOy  tmless  the  fether  should,  in 
writing,  direct  the  contrary.  The 
father  devised  all  his  real  estates 
not  in  settlement  to  trustees,  in  trust 
to  sell  and  pay  his  debts,  &c.,  and 
to  pay  the  surplus  equally  amongst 
all  his  children,  (except  his  eldest 
son)  at  the  usual  times,  and  if  any 
died  under  21  leaving  issue,  their 
shares  were  to  go  to  their  issue, 
but,  if  they ,  left  no  issue,  then 
to  the  survivors ;  and  the  will  con- 
tained a  clause  for  the  advance- 
ment of  the  children,  but  was  silent 
with  respect  to  the  provision  being 
a  satisfaction  of  the  portions.  The 
eldest  son  filed  a  bill,  insisting  that 
the  provision  by  the  will  was  in- 
tended to  be  a  satisfaction  of  the 
portions.  Some  of  the  younger  chil- 
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dren  demurred.  The  Court  was  of 
opinion  that  the  provision  by  the 
wiU,  although  it  was  to  arise  from 
the  sale  of  lands,  and  although  the 
will  contained  no  declaration  on  the 
subject,  might  be  a  satisfiftction  of 
the  portions.  But  the  demurrer 
was  overruled,  as  it  could  not  appear, 
until  the  hearing,  whether  there 
would  be  any  fund  that  might  be 
a  satisfaction.  [FoMkerleif  v.  OVMr 
brand\ 691 

SCANDAL. 
•Se«NBW  Ordeks,  7. 

SCOTCH  SETTLEMENT. 
By  a  Scotch  settlement,  a  sum  of  stock, 
was  settled  on  the  husband  and  wife 
for  their  lives,  and,  after  the  death 
of  the  survivor,  on  their  children, 
and,  failing  children,  on  the  nearest 
heirs  of  the  wife :  and  she  was  em- 
powered at  any  time  in  her  life,  and 
even  on  death-bed,  to  bequeath  or 
dispose  of  the  stock,  to  any  person 
and  in  any  manner  she  might  think 
proper.  Held  that  the  power  was 
not  intended  to  be  available,  except 
in  the  event  of  there  being  a  failure 
of  children  of  the  marriage.  [Pedr 
die  V.  Peddie\ 78 

SECURITIES  FOR  MONEY. 
See  Will,  9. 

SEPARATE  USE. 
1.  By  a  marriage  settlement,  money 
and  stock  were  assigned  to  trustees, 
in  trust  to  receive  the  income,  during 
the  life  of  the  lady,  and  pay  the  same 
to  her  for  her  separate  use,  or  as  she 
should  appoint,  notwithstanding  her 
z  z 
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coYerture,  but  no  payment  to  be  nuide 
by  anticipation ;  and  it  was  declared 
that  the  income  should  not  be  sub- 
ject to  the  debts,  &c.  of  R.  G.,  her 
intended  husband,  and,  after  her  de- 
cease, in  case  he  should  survive,  in 
trust  to  permit  him  to  receive  the 
income  for  his  life,  &c.  The  hus- 
band died  in  the  lifetime  of  his  wife, 
and  she  married  again.  Held  that 
the  provision  for  the  separate  use 
of  the  lady  without  anticipation, 
was  confined  to  the  first  marriage. 
[Kniglit  v.  Knighi]   -    -    -    -    121 

2.  Testator  directed  the  interest  of 
10,000/.  to  be  for  the  separate  use 
of  his  daughter  Jane  Lane,  for  her 
life,  free  from  the  debts  of  her  hus- 
band. The  husband  died,  and  his 
widow  married  again.  Held  that 
the  trust  for  her  separate  use  ceased 
on  the  death  of  her  first  husband. 
[Benson  y.  Benson]   -    -    -    -    126 

8.  A  trust  for  the  separate  use  of  a 
woman,  whether  single  or  married, 
is  valid.  [Davies  v.  ITiom^erqft]  420 

SETTLEMENT. 

By  a  marriage  settlement,  money  and 
stock  were  assigned  to  trustees,  in 
trust,  to  receive  the  income  during 
the  life  of  the  lady,  and  pay  the 
same  to  her  for  her  separate  use,  or 
as  she  should  appoint,  notwithstand- 
ing her  coverture,  but  no  payment 
to  be  made  by  anticipation,  and  it 
was  declared  that  the  income  should 
not  be  subject  to  the  debts,  &c.  of 
R.  G.,  her  intended  husband,  and, 
after  her  decease,  in  case  he  should 
survive,  in  trust  to  permit  him  to 
receive  the  income  for  his  life,  &c. 
The  husband  died  in  the  lifetime  of 
iiis  wife,  and   she    married   again. 


Held  that  the  provision  for  the  se- 
parate use  of  the  lady  without  anti- 
cipation, was  confined  to  the  fint 
marriage.  [Knight  v,  Knighi]  121 
See  CoKBTBUCTiON,  13. 20. — Decree, 
2. — Dbbd,  5. — Marbiaob  Arti- 
clb8. —  pobtioks,  1. —  powbr  of 
Sale  ak d  Exohanob.  —  Scotch 
Sbttlbmbnt. 


SHIP. 

By  the  63  G.  d,  c.  169,  the  responsi- 
bility of  shipovnsers  for  damage  done 
by  their  ships  to  other  vessels,  is 
limited  to  the  value  of  the  ship 
doing  the  damage.  Held  that  snch 
yalue  must  be  ascertained  as  at  the 
time  of  the  accident.  [Dohree  v. 
Schroder] 291 

See  Bankrupt,  2. 

SIDE-CLERK  IN  THE  EX- 
CHEQUER. 

See  Ikjukction,  2. 

SOLICITOR  AND  CLIENT. 

1 .  If  a  solicitor  retains  money  received 
by  him,  in  his  character  of  solicitor, 
for  the  use  of  his  client,  his  bill  is 
taxable,  though  it  contains  no  charges 
for  business  done  in  a  court  of  law 
or  equity.    [In  Be  Barker]    -    476 

2.  Items  in  a  solicitor's  bill  for  pre- 
paring and  settling  a  bill  in  equity, 
will  render  the  solicitor's  bill  taxable, 
though  the  bill  in  equity  was  never 
filed.  SemMe.    [Ilrid,] 

SPECIALTY  DEBT. 
Where  a  testator  has  entered  into  s 
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Toltmtaiy  coyenant  to  pay  an  an- 
nuity,  the  annuitant  is  a  specialty 
creditor  on  his  real  estates,  notwith- 
standing the  annuity  did  not  be- 
come in  arrear  till  after  the  tester 
tor's  death.  [Jenkins  y.  Briant]    008 

SPECIFIC  LEGACY. 

Testator  bequeathed  7,000/.  secured 
on  mortgage  of  an  estate  at  W. 
belonging  to  R.  T.  The  7,000 1  and 
interest  were  received,  after  the  date 
of  the  will,  by  the  testator's  agent 
on  his  account,  and,  immediately 
afterwards,  6,000  /.  part  of  it,  was  in- 
vested on  another  mortgage,  and  the 
remainder  was  paid  into  a  bank  in 
which  the.  testator  had  no  other  mo- 
nies, but  was  afterwards  drawn  out 
by  a  person  to  whom  the  testator 
had  given  a  cheque  for  the  amount. 
Held  that  the  legacy  was  specific, 
and,  notwithstanding  the  6,000/.  re- 
mained due  on  the  second  mortgage 
at  the  testator's  death,  that  the  le- 
gacy was  wholly  adeemed.  [Ckard' 
ner  v.  Hattoh]  ------    98 

See  Ademption,  1. 

SPECIFIC  PERFORMANCE. 

The  costs  of  a  suit  for  specific  per- 
formance against  the  infant  heir  of 
the  vendor,  ordered  to  be  paid  out 
of  the  purchase-money.     IPtytarch 
▼.  Havard]     -------9 

See  Aqbebment. 

STATUTES. 
See  CoNSTRUOTioK  OF  Acts  of  Pab- 

UAHENT. 

STATUTE  OF  LIMITATIONS. 
See  Demurrer,  2.--Rbd£mftion. 
Vol,  VI. 


SUBPOENA. 

See  Attachment. 


SUBSTITUTIONAL  LEGACIES. 

See  Cumulative  Legacies. 

WiLLj  21. 

SUPPLEMENTAL  BILL. 

See  Practice,  18. 

TAXATION  OF  BILL. 
See  Solicitor  and  Client. 

TENANT  FOR  LIFE. 

1.  A  mansion-house,  park,  and  plea- 
sure grotmds  with  certain  villas  on 
the  estate,  were  limited  in  strict 
settlement;  and  the  trustees  were 
empowered  to  grant  building  leases 
of  the  settled  estates,  and,  at  the  re- 
quest of  the  tenant  for  life,  to  pull 
down  the  mansion-house,  sell  the 
materials  and  apply  the  proceeds  in 
paying  off  incumbrances  on  the 
estates.  The  house  was,  accordingly, 
pulled  down,  but  the  tenant  for  life 
unimpeachable  of  waste,  was  after- 
wards restrained  from  felling  the 
ornamental  timber  in  the  park  and 
grounds.      [WeUesley  v.    Welletiey] 

497 

2.  A  tenant  for  life  of  an  undivided 
share  of  an  estate,  with  remainders 
to  his  unborn  sons  in  tail,  may  file 
a  bill  for  a  partition;  and  the  de- 
cree will  be  binding  on  the  sons 
when  in  esse.     [GasheU  v.  OasheU] 

643 

See  Construction,  28. 

TENANT  IN  TAIL, 

If  a  tenant  in  tail  suffers  a  recovery, 
8  a 
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and  declares  uses  which  are  void,  | 
he  does  not  take  back  an  estate  tail, 
but  an  estate  in  fee.     [Tanner  y. 
Badford] 21 

TIMBER. 
See  Waste. 

TITLE. 

Testator  by  his  will  in  his  own  hand- 
writing, devised  an  estate  to  Ann 
Aspinall  and  her  heirs,  if  she  should 
be  then  living,  but,  if  not,  then  to 
her  issue  and  their  heirs.  He  after- 
wards made  a  codicil  commencing 
thus :  "  This  is  a  codicil  to  the  last 
will  and  testament  of  me,  J.  S.,  and 
which  will  I  some  time  since  made 
in  my  own  handwriting,  and  there- 
by devised  to  John  Aspinall  as 
therein  mentioned.''  At  the  date 
of  the  codicil,  Ann  Aspinall  had  a 
son  named  John.  Part  of  the  testa- 
tor's estates  having  been  sold  in 
pursuance  of  a  direction  in  the  will, 
the  purchaser  objected  to  the  title 
on  the  ground  that  the  reference  in 
the  codicil  afforded  strong  presump- 
tion of  the  existence  of  a  subsequent 
will.  But,  as  the  wiU  contained  a 
gift  which  ought  take  effect  in  fa^ 
your  of  John  Aspinall,  the  objection 
was  overruled.  [Howarth  and  Others 
v.  SmiiK\ 161 

See  Vendor  and  Purchasbb. 

TRUST. 
See  Will,  24. 

TRUST  FOR  SEPARATE  USE. 

A  trust  for  the  separate  use  of  a  wo- 
man, whether  single  or  married,  is 
valid.    [Dames  y.  I^omycrofi]  420 


TRUSTEE. 

The  devisee  of  a  mortgage  is  not  « 
trustee  for  the  executors  of  the  tea* 
tator  within  11  G.  4,  &  1  W.  4,  c.  eo. 
[Ex  Parte  Payne']    -    .    -    -    645 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

Trustees,  who  were  directed  so  sell 
an  estate  as  soon  as  conveniently 
might  be  after  their  testator's  death, 
refused,  by  the  desire  of  one  of  the 
parties  interested,  an  offer  of  6,600/. 
for  the  estate ;  but  they  afterwards 
sold  it  for  3,600/.  The  Court  charged 
them  with  the  loss,  but  gave  them 
their  costs,  as  their  conduct  had  not 
been  wilful  or  perverse.  [Taylor  v. 
Tabrtan\ 281 

See  Executor,  2.— Infant  Trustbb. 
— Plaintipp. — Vendob  and  Pitb- 

CHASBR,  8. 

USES. 
See  Tenant  in  Tail. 

VENDOR  AND  PURCHASER. 

1.  The  donees  of  a  power  of  sale  and 
exchange,  may  pay  money  for  owelty 
of  exchange,  although  tiiey  are  not 
expressly  authorized  so  to  do.  [Ber- 
trams. Whichcoie]      .    -    -    -   86 

2.  Testator  by  his  will,  in  his  own 
handwriting,  devised  an  estate  to 
Ann  Aspinall  and  her  heirs,  if  she 
should  be  then  living;  but,  if  not, 
then  to  her  issue  and  their  hein. 
He  afterwards  made  a  codicil  com- 
mencing thus :  ^'  This  is  a  codicil  to 
the  last  will  and  testament  of  me, 
J.  S.,  and  which  will  I  some  time 
since  made  in  my  own  handwritiflgy 
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and  thereby  derued  to  John  Aspi- 
nall  as  therein  mentioned/'  At  the 
date  of  the  codicil,  Ann  Aspinall, 
had  a  son  named  John.  Part  of  the 
testator's  estates  having  been  sold 
in  pursuance  of  a  direction  in  the 
will,  the  purchaser  objected  to  the 
title  on  the  ground  that  the  refer- 
ence in  the  codicil  afforded  strong 
presumption  of  the  existence  of  a 
subsequent  will.  But,  as  the  will 
contained  a  gift  which  might  take 
effect  in  favour  of  John  Aspinall, 
the  objection  was  overruled.  [Haw- 
arth  and  Others  Y.  Smith]   -    -    161 

3.  Testator  devised  his  estates  to  trus- 
tees in  trust  to  sell,  and  declared 
their  receipts  to  be  sufficient  dis- 
charges: and  he  directed  his  trus- 
tees to  complete  any  contracts,  for 
the  sale  of  his  estates,  entered  into 
during  his  lifetime,  and  remaining 
incomplete  at  his  death.  Held  that 
his  executor  was  the  proper  party 
to  give  receipts  for  the  purchase- 
monies  of  the  estates  contracted  to 
be  sold  by  the  testator.  [EcUon  v. 
Sanxter] 617 

4.  Notice  to  a  purchaser  of  judgments 
against  the  vendor,  whose  estate  is 
limited  to  uses  to  bar  dower,  does 
not  prevent  the  purchaser  from 
taking  the  estate  free  from  the 
judgments  under  an  exercise  of  the 
power  reserved  to  the  vendor.  [Ibid,'] 

See  Dbbd,  4.-— Practice,  8.  —  Pub- 
CHASBR,  2, 3. — Opening  Biddings. 
Spbcific  Pbbformancb. 

VESTING. 
See  CoNSTBtJCTioN,  19.  27. 

VOLUNTARY  DEED. 
A.  made  a  voluntary  assignment  of  a 


sum  of  money  being,  at  the  time, 
indebted  to  B.  on  balance  of  a  run- 
ning account.  A.  afterwards  made 
payments  to  B.,  exceeding  in  amount 
the  balance  due  at  the  date  of  the 
assignment;  but  the  balance  con- 
tinually increased.  The  assignment 
was  set  aside  at  the  suit  of  B. 
[WkUHngtony.Jeimings]   -    -    403 

See  Escrow. — Production  op  Do- 
cuments, 2. 

WAIVER. 
See  Contempt. 

WASTE. 
A  mansion-house,  park,  and  pleasure 
grounds,  with  certain  villas  on  the 
estate,  were  limited  in  strict  settle- 
ment; and  the  trustees  were  em- 
powered to  grant  building  leases  of 
the  settled  estates,  and,  at  the  re- 
quest of  the  tenant  for  life,  to  pull 
down  the  mansion-house,  sell  the 
materials  and  apply  the  proceeds  in 
paying  off  incumbrances  on  the 
estates.  The  house  was,  accordingly, 
pulled  down,  but  the  tenant  for 
life  unimpeachable  of  waste,  was 
afterwards  restrained  from  felling 
the  ornamental  timber  in  the  park 
and  grounds.  \WeUesUy  v.  WeUesley] 

497 

WIDOW. 

A  rent-charge  expressed  to  be  for  a 
jointure,  and  in  lieu  of  dower  and 
thirds  at  common  law,  does  not  bar 
the  jointress  of  her  distributive  share 
in  her  husband's  undisposed-of  per- 
sonal estate.  [Colleton  v.  Garth]  19 

WILFUL  DEFAULT. 

See  Ex>BGUT0R,  2,  3. 
3a  2 
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WILL. 

1 .  A  testator  derised  all  his  real  estates 
to  his  children  equally,  and,  after^ 
wards,  entered  into  contracts  for 
the  sale  of  his  estates,  but  died  be- 
fore they  were  completed.  The  pur- 
chasers afterwards  abandoned  their 
contracts,  because  they  were  unable 
to  procure  a  conveyance  from  some 
of  the  devisees  who  were  infants. 
Held,  that  though  the  contracts  were 
properly  abandoned,  the  will  was 
revoked  as  to  the  premises  therein 
comprised.    [Tebbott  v.  Voules]    40 

2.  Testator  bequeathed  700/.  to  his 
daughter's  husband,  his  executors, 
&CC.  in  trust  to  pay  the  interest  to 
his  daughter,  for  her  separate  use 
for  life,  and  after  her  death,  to  such 
persons  as  she  should  appoint  by 
will,  and,  in  default  of  appointment, 
to  her  personal  representatives. 
The  daughter  died  without  having 
made  any  appointment.  Held  that 
her  next  of  kin,  to  the  exclusion  of 
her  husband,  were  entitled  to  the 
700/.    [Robimany.  Smith]  '    -    47 

3.  The  word  "representatives"  con- 
strued to  mean  "  descendants,"  the 
context  of  the  will  requiring  it. 
[SiythY.  Monro] 49 

4.  Testator  bequeathed  the  remainder 
of  his  property  to  his  sister,  A.B., 
to  dispose  of  amongst  her  children 
as  she  might  think  proper.  Held 
that  A.  B.  took  no  interest  in  the 
residue.  \Blakeneyy,Blaheney]    62 

6.  Testatrix  devised  all  her  messuages 
situate  in  Denmark-court.  She  had 
five  houses  situate  in  the  court,  and 
another  which  fronted  towards  the 
Strand,  and  formed  one  side  of  a 
covered  passage  leading  to  the  place 


where  the  others  were  sitnate,  and 
which  had  attached  to  the  back  of 
of  it  an  outbuilding  abutting  on 
ground  in  Denmark-court.  Held 
that  the  five  houses  only  passed. 
[Newtofny*  Luctu]      -    -    -    -    54 

6.  A  testator,  after  giving  specific  and 
pecuniary  legacies,  willed  that  A. 
and  B.  should  divide  equally,  any 
monies  which  might  remain  to  his 
account,  after  payment  of  his  debts 
and  pecuniary  legacies.  The  tes^ 
tator,  at  the  date  of  his  will  and  at 
his  death,  had  money  accounts  sub- 
sisting between  him  and  his  bankers, 
and  other  persons.  Held  that  the 
bequest  did  not  pass  his  residuary 
estate,  but  only  the  balances  due  on 
those  accounts,  subject  to  the  debts 
and  legacies.  [Hastings  y.  Hone]  67 

7.  This  Courtis  not  bound  by  the  deci- 
sion of  the  Ecclesiastical  Court  as 
to  the  effect  of  a  bequest.    [Ilnd,] 

8.  A  testator  seised  of  freeholds  and 
copyholds  in  fee,  and  leaseholds  for 
lives,  devised  "all  his  real  estate 
whatsoever  and  wheresoever."  Held 
that  the  copyholds  and  leaseholds 
for  lives,  as  well  as  the  freeholds  in 
fee,  passed,  notwithstanding  some 
parts  of  the  will  were  inapplicable 
to  them.    [WeigaU  v.  Brome]  -    99 

9.  Testator  gave  to  his  son,  in  case  he 
should  live  to  attain  21,  such  part 
of  his  real  estate,  as  his  son  should 
choose,  but  not  exceeding  the  yearly 
value  of  850/.,  and,  to  his  daughter, 
such  part  of  his  real  estate  as  should 
remain  after  his  son  should  have 
made  his  choice,  or  of  the  whole  of 
his  real  estate  in  case  his  son  should 
not  live  to  choose  his  part,  as  she 
should  choose,  but  not  exceeding 


the  yearly  value  of  360/.  Held  that 
the  aon  was  entitled  to  priority  of 
choice,  on  attaining  21,  and  tiiat 
there  was  to  be  no  apportionment, 
although  he  might  not  leave  for  the 
daughter  lands  of  the  yearly  value 
of  360/.    [Ibid.] 

10.  A  testator  after  several  devises  and 
bequests,  gave,  devised  and  be- 
queathed all  his  messuages,  chattels 
real,  ready  money,  securities  for 
money,  debts,  and  personal  estate 
to  A.  and  B.,  their  heirs,  executors, 
administrators  and  assigns,  upon 
certain  trusts.  Held  that  the  legal 
estate  in  the  premises  mortgaged  to 
the  testator  in  fee,  passed  to  A.  and 
B.,  the  trusts  declared  not  being  re- 
pugnant to  that  construction.  [Ma- 
ther V.  Thomas]    -----    116 


11.  Testator  directed  his  real  estates 
to  be  settled  on  certain  persons  in 
strict  settlement,  and  that  there 
should  be  inserted,  in  the  settlement 
so  to  be  made,  powers  of  leasing] 
sale,  partition,  and  exchange.  '^  And 
my  will  is  that,  in  such  intended 
settlement,  shall  be  inserted  all  such 
other  proper  and  reasonable  powers 
as  are  usually  inserted  in  settle- 
ments of  the  like  nature."  Held 
that  a  power  to  appoint  new  trus. 
tees,  was  a  proper  and  reasonable 
power  to  be  inserted  in  the  settle- 
ment.   [lAndow  V.  Fleetwood]     152 

12.  Testatrix  directed  the  interest  of 
her  residuary  estate  to  be  applied 
in  defraying  the  expenses  of  the 
education  of  her  nephews  George 
and  Charles,  and  the  principal  to 
be  applied  either  in  binding  them 
apprentices  at  the  age  of  14,  or  to 
be  reserved  till  they  attained  21,  to 
commence  business.    ^'  In  the  event 
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of  George  and  Charles  (both  or 
either  of  them)  being  settled  before 
this  wiU  comes  in  force,  I  provide 
that  the  next  boy  (James  or  Henry) 
have  the  benefit,  and  so  on."  George 
and  Charles  survived  the  testatrix, 
but  died  under  21.  Held  that  James 
and  Henry  were  entitled  to  the  re- 
sidue.   [Frettynch  T.  Qroombridge] 

171 

13.  Testator  directed  his  trustees  to 
sell  his  real  and  personal  estate,  and 
to  apply  the  produce  in  paying  his 
debts,  and  the  legacies  thereinafter 
given.  The  testator  afterwards  gave 
legacies  by  codicils,  one  of  which 
was  duly  attested.  Held  that  only 
the  legacies  in  the  will  were  payable 
out  of  the  real  estate.  [Strong  v. 
Ingram]      -.-----    197 

14.  Testator  after  directing  all  his 
debts  to  be  fully  paid,  devised  his 
real  estates  to  dififlprent  persons,  and 
charged  certain  of  them  with  speci- 
fic sums.  Held  that  those  estates, 
as  well  as  the  others,  were  charged 
with  the  debts.    [Taylor  v.  Taylor] 

246 

15.  Testator  bequeathed  a  sum  of 
6,000  /.  in  trust  for  bis  daughter  for 
life,  "and,  on  her  decease,  I  give 
the  said  6,000/.  to  the  children,  or 
their  descendants,  of  T.  F.  in  such 
proportions  to  each  as  my  daughter 
may  direct."  The  daughter  died 
without  haviog  made  any  appoint- 
ment. Held  that  the  children  of 
T.  F.  were  entitled  to  the  fund,  to 
the  exclusion  of  their  issue.  [Jones 
V.  Torin] 256 

16.  Testatrix  gave  a  weekly  sum  to  A. 
for  his  life  or  until  he  should  at- 
tempt to  assign,  &c.  the  same,  and 
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she  directed  a  sum  of  stock  to  be  set 
apart  to  answer  the  payments ;  and 
she  gave  to  A.  the  power  of  leaving 
the  stock,  after  the  payments  to  him 
should  cease,  to  and  for  the  benefit 
of  his  wife  and  children,  as  he  should 
by  will,  duly  executed,  give  and 
bequeath  the  same.  A.  died  having 
made  an  invalid  appointment  of  the 
stock.  Held  that  there  was  an  im- 
plied gift  to  his  wife  and  children 
in  de&ult  of  appointment.  [Brown 
Y.Pococh] 267 


17.  Testator  gave  a  sum  of  stock  to 
his  wife  for  life,  and  after  her  death 
to  his  sons  and  daughter;  and  he 
directed  the  interest  of  his  daugh- 
ter's share  to  be  paid  to  her  for  her 
separate  use,  for  life,  and,  at  her 
decease  the  capital  to  be  divided 
amongst  such  children  as  she  should 
have  living  at  his  decease;  the 
shares  of  sons  to  be  paid  at  21,  and 
of  daughters  at  21  or  marriage,  pro- 
vided their  mother  was  then  dead, 
otherwise,  her  children's  shares  were 
not  to  be  paid  to  them  until  her  de- 
cease :  but  if  the  testator's  daugh- 
ter had  no  children  living  at  her 
decease,  her  share  was  to  be  equally 
divided  amongst  such  of  his  sons  as 
should  be  then  living:  and  if  any 
of  his  said  sons  and  daughter  should 
die  before  his  wife,  and  without 
leaving  issue,  their  shares  were  to 
be  divided  among  his  other  children. 
Held  that  the  daughter's  children 
living  at  the  testator's  death,  took 
absolute  vested  interests  at  2b 
though  their  mother  was  still  living; 
and  that  her  interest  in  the  share  of 
one  of  the  testator's  sons  who  died 
in  the  lifetime  of  his  widow,  was 
not  subject  to  the  same  trusts  as  her 


original  share,  but  vested  in  her  ab- 
solutely. [Oibbofu  V.  Langdan]  200 

18.  Testator  devised  his  estates  to 
trustees,  in  trust  to  pay  out  of  the 
rents,  900/.  a  year  for  the  main- 
tenance of  his  son's  children,  and  to 
pay  the  surplus  rents  to  his  son 
during  his  life,  for  the  maintenance 
of  himself  and  his  family,  but  so  as 
he  should  not  have  any  power  to 
charge  or  alienate  the  same:  pro- 
vided that,  if  his  son  should  in  any 
manner  impede  or  frustrate  the 
trusts  of  the  will,  then  the  surplus 
rents  should  be  no  longer  paid  to 
him,  but  should  be  accumulated  by 
the  trustees  for  the  benefit  of  the 
son's  children.  The  son  conveyed 
his  interest  under  the  wiU  to  trus- 
tees for  his  creditors.  Held  that, 
thereupon,  the  trust  for  accumula- 
tion took  efiect.    [Lewe$  v.  Lewet] 

19.  Testator  devised  an  estate  to  trus- 
tees, in  trust  for  R.  T.  for  life,  and 
after  the  death  of  R.  T.,  in  trust  to 
convey  the  estate  unto,  between  or 
amongst  all  and  every  and  such  one 
or  more  of  the  child  or  children  of 
R.  T.,  who  should  be  living  at  his 
decease,  and.  the  issue  of  such  of 
them  as  should  be  then  dead  leaving 
issue,  such  issue  to  take  between  or 
amongst  them  the  share  which  their 
parent  or  parents  would  have  been 
entitled  to  if  then  living.  R.  T. 
survived  the  testator,  and  died  leav- 
ing several  children  and  the  issue  of 
another  child,  who  was  dead  at  the 
date  of  the  will.  Held  that  such 
issue  were  entitled  to  take,  amongst 
them,  an  equal  share  of  the  estate 
with  the  surviving  children.  [TJr- 
therkigli  v.  Harbin]  -    -    -    -    329 


5S0.  Testator,  by  hiB  will,  gave  an  an- 
nuity, to  his  daughter,  out  of  cer^ 
tain  estates,  for  her  separate  use. 
By  a  codicil,  he  gave  her  a  life 
estate,  for  her  separate  use,  in  the 
same  estates.  Held  that  the  daugh- 
ter was  entitled  to  the  life  estate 
only.    [Graves  T.  Hicks]    -    -    391 

21.  Testator  charged  his  estates  with 
an  annuity  in  favour  of  his  wife, 
and,  subject  thereto,  he  devised  the 
estates  in  strict  settlement.  After^ 
wards,  by  his  will  and  codicils,  he 
charged  th^  estates  with  several  other 
annuities  to  his  wife  and  other  per- 
sons. Held  that  the  first-mentioned 
annuity  vms  the  primary  charge  on 
the  estates.    [Ibid,] 

22.  Testator  devised  an  estate  to  his ' 
daughter  for  life,  with  renuiinder  to 
her  husband  for  life,  and  charged 
other  estates  with  the  payment  of 
an  annuity  to  his  daughter,  and, 
after  her  death,  with  the  payment 
of  an  annuity  to  her  husband.  He 
then  made  a  codicil  which,  in  effect, 
revoked  the  husband's  life  estate  in 
remainder.  By  a  subsequent  codi^ 
cil,  he  gave,  to  the  husband,  a  life 
estate  in  possession  in  the  first  estate, 
and  also  an  annuity  in  possession, 
to  the  same  amount  and  charged 
upon  the  same  estates  as  the  former 
annuity.  Held  that  the  second  an- 
nuity was  substituted  for  the  first. 
[Ibid.] 

28.  Testator  gave  the  interest  of  a  fund 
to  his  wife  for  life,  and  after  her 
death,  to  such  of  his  four  daughters 
as  should  be  then  living,  in  equal 
shares,  during  their  respective  lives; 
and  from  and  after  the  several  de- 
ceases of  his  four  daughters,  he  gave 
one-fourth  of  the  capital  to  their  re- 
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spective  children.  Oneof  thedaugh^ 
ters  died  before  the  widow,  leaving 
a  child.  Held  that  the  child  be- 
came entitled,  on  the  widow's  death, 
to  have  one-fourth  of  the  capital 
transferred  to  her.  [Woodstock  v. 
Shmto]  ....-.--    416 

24.  Testator  bequeathed  6,000/.,  to  A. 
if  he  attained  21,  but  if  he  should 
not  attain  that  age  or  die  without 
leaving  issue  male,  then  over.  Held 
that  the  6,000/.  vested  absolutely, 
in  A.  on  his  attaining  21.  [Mytion 
T.BoodU] 457 

25.  Testator  bequeathed  the  whole  of 
his  property  to  his  wife,  for  her 
life,  and  directed  that,  upon  her 
death,  one-third  should  devolve  on 
his  daughter,  and  that  the  other 
two-thirds  should  be  at  the  sole  and 
entire  disposal  of  his  wife,  trusting 
that  should  she  not  marry  again  and 
have  other  children,  her  affection 
for  their  daughter  would  induce  her 
to  make  the  daughter  her  principal 
heir.  The  widow  died  unmarried. 
Held  that  she  took  an  absolute  in- 
terest in  the  two-thirds  under  the 
will.    [Hoy  V.  Master]      -    -    568 

26.  Testator  gave  his  residuary  estate 
to  trustees  in  trust  for  his  sisters' 
younger  children  equally,  and  to 
Test  in  them  at  the  usuid  periods ; 
and  he  directed  his  trustees,  during 
the  minorities  of  the  children,  to 
pay  the  interest  of  their  shares  to 
his  sisters,  or  to  the  guardians  of  the 
children,  to  be  applied  for  their 
maintenance  and  education.  Held 
that  the  sisters  were  entitled  to  re- 
ceive the  interest  of  their  children's 
shares  during  the  minorities  of  their 
children.     [Berkeley  v.  Swinburne] 
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See  CoNSTBtJonoN,  11,  12,  20.  22.— 
Heir. — Rbmotskbss. — RssiDtTART 
Bbqubst.  —  Ybndor    and    Puk- 

0HA8BR,  2. 


WITNESS. 

.  Liberty  given  to  the  plaintiff  to  re- 
examine one  of  his  witnesses  to  part 
of  an  interrogatory  as  to  which  the 
examiner  had  omitted  to  take  down 


the  deposition.    [Brklge  t.  Srid^'\ 

S52 
2.  Leare  giren  to  plaintiff,  before 
answer,  to  sue  out  a  commission  in 
a  suit  to  perpetuate  testimony,  the 
defendant  having  been  attached 
and  still  refusing  to  answer.  [Lan- 
caster V.  Lanctuter]  -    -    -    -    4S9 

YEARLY  RESTS. 
See  AccouKT,  2. 
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